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CHAPTER 5

State Authorities of ADR: Lok
Adalats and Legal Aid

LecAL AID As HUMAN RicHT

The need for helping litigants in resolving disputes is recognised as one of
the significant social services. Legal aid is a kind of human right in the
context of conflicts and contradictory interests. The Universal Declaration
of Human Rights adopted and proclaimed by the General Assembly of
United Nations Organisation' imposes an obligation on states, which
ratified the resolution, to strive, by teaching and educating, to promote
respect for rights and freedom and by progressive measures, national and
International, to secure their universal and effective recognition and
observance, among the people of territories under their jurisdiction. This
insists on free and full development of every personality.

 Atticle 14 of the International Covenant on Civil and Political Rights
19667 provides that in determination of any criminal charge against him
or of his rights and obligations in a suit of law, every one shall be entitled
10 a fair and public hearing of a competent, independent and impartial
tibunal established by law. This article also deals with fundamental rights
Ccused to be presumed innocent until proved guilty, to be entitled to
Minimum guarantees in full equality, such as

(@ to be informed promptly and in detail, in a language which he
understands, of the nature and cause of the charge against him;

1 General Assembly of United Nations Organisation, Resolution 217A (11I), 10 December

g
2 Adopted by the General Assembly of United Nations on 16 December 1966.
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State Authorities of ADR: Lok Adalats and Legal Aid

, 4 the court adopted a rule requiring the appointment of 3
* every indigent criminal defendant accused of 2 felony in state
court reasoned that the ideal of a fair trial before an impartial
vhich every defendant stands equal before the law ‘cannot be
f the poor man charged with crime has to face his accusers without

er to assist him'. The assistance of counsel will best avoid conviction

tate shall make or enforce any law which shall abridge the privileges or immunities
citizens of the United States; nor shall any State deprive any person of life, liberty,
rty without due process of law.

i not understand nl around 91 per cent of cases instituted in the courts go for trial and
s per cent of cases are settled without judicial agitation, while in the
fess guilt. / States more than 90 per cent of cases involving legal disputes are
fore they go for trial.

section 2(c) (i) of the Canadian Bill of Rights, it is stated that:

jrovldecl to the ! Und
“member states,

s, particularly

amended shall be cansteued or be applied 50 as to deprive assistance to a person
as been arrested or detained and instruct a Counsel without delay.

apanese Constitution and International Covenant on Civil and Political
are instances, where right to counsel is recognised. In England
gh there is no such right in the Common Law, instruments like
Persons Defence Act 1930" and ‘Legal Aid and Advice Act’ provide
id to poor at public expenses. Under the chairmanship of Lord
CJ, the Widgery Commission constituted in 1966 considered
uestion of legal-aid in criminal proceedings. However, its report was
dered not satisfactory by the government. A special committee, known
ce in 1970", was appointed, which submitted its report in 1971. It
ighted the situation that in magistrate courts the legal aid system was
acticed and accused were unaided or unrepresented. Thereafter, a
licitor system’ was introduced where a solicitor appointed from the
d panel, attended court, prior to the court-sitting and interviewed
d, coming before the court for the first time. He would tender
€€ as to which plea should be taken by the accused and also applied for
Lor for adjournment, if necessary. He could also advise him on the need
pplying for legal aid. In China, right to free legal aid in a criminal trial
been made statutory and mandatory.

» very important
countries have
ts. Most of the
sht to have the
In short, it can
that no person

: ._,K;,.‘ 1, ssist nce of a counsel Is
t and in all states. This
the accused shall

ean that indigent

g re competently and
urt had not established
te courts. In Gideon v

ST (1963).
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 State Authorities of ADR' Lo Adalats

and Legal Ajet

1al mandate of providing for e
1
in the Constitution®as 2 Dj

qual justice and frea legal aid 5
rective Principle of Stare policy.

Justice and Free legal aid—The S
of the legal system promotes
ty, and shall, in particular, pro
‘or schemes or in any other wa

tate shall secure that the
Justice, on the basis of equal
vide free legal aid, by suitable
Y, to ensure that Opportunities

egal service became an unalienable element of ‘reasonable, fair
procedure for without it a person,
right to free legal service emerged as a
e procedure only with which an accused loses the right to life or
al liberty. In view of interplay of art 21, the free legal aid does not

mere directive principle but becomes a fundamental right adjunct
important right to life and liberty. It is settled law that free legal

t state cost is fundamental right of accused. The Supreme Court,
a Barse's'” case, observed:

n essential ingredient of

assistance to poor or indigent accused is necessary sine qua non of justice and

not provided, injustice is likely to result and undeniably every
s the foundation of democracy and rules of |
an heart than the feeling of injustice

act of injustice
law, because nathing rankles more in
and those wha suffer and cannot get justice
se they are Priced out of the legal system, lose faith in the legal process and a feeling
5 10 overtake them that democracy and rule of lnw are merely slogans or myths

10 perpetuate the domination of rich and the powerful and to protect the
Nt and the vested interests .

person who is
to go through

t the stage of trial but even at the stage when accused is first
before the magistrate, the state is under an obligation to provide
2id. It was so stated in Khatri v State of Bibar in 1981. However,

e Court also rendered a caution saying that where the accused
In economic offences or offences against law, prohibiting
N or child abuse and the like, there social justice may require
€8al service may not be provided by the state. It will be mockery

and provision of free legal aid as a fundamental right, if it is

Ical examination of
ice under the law s
-ature, moulded

n (Forty-second Amendment) Act 1976 art 39 A.
5 (5)SCC 654,

Sate of Bihar AIR 1981 SC 1068.
fon Territary of Arunachal Pradesh AIR 1986 SC 991.

109
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_ State Authorities of ADR: Lok Adtajats and Legal Ajg

mission reiterated that Tepresentation by a lawyer should be

ing of a provision for free legal assistance by the state for al|
were not defended by a lawyer for want of means,
corporated in s 304(1) of Code of Criminal Proced
aid will be available only where (he accu
) engage a pleader’. Section 304 reads:

ure saying
sed ‘has not sufficient

e Court that the accused has not
L means to engage a pleader, the Court shall assign a pleader for
ice at the expense of the State,

s.g;;:;: b (2) The High Court may, with the Previous approval of the State
vernment, make rules providing for-

the mode of selecting pleaders for defence under section (1);
the facilities to be allowed to such pleaders by the courts;

the fees payable to such pleaders by the Government, and
generally, for carrying out the purposes of sub-section (1).
State Government may, by notification, direct that, as from
date as may be specified in the notification, the provisions of
ction (1) and (2) shall apply in relation to any class of trials

re the other Courts in the State as they apply in relation to trials
re Courts of Sessions.

Code retained
end, meaning
of his choice. ! /

settled position that every presiding officer has to provide legal
accused having no means, in all cases. It is further necessary that
er should be of competence.'” No counsel can be thrust upon the
ithout ascertaining the wishes of the accused and without giving
choice in selecting his lawyer.

EE FOR IMPLEMENTING LEGAL AID ScHEME (CILAS)

Iding legal aid as a fundamental right to the accused, the Government
Olved to formulate the Committee for Implementing Legal Aid

ommission, 41st Report, 1969, vol 1, paras 24, 34-38
Duwivedi v Unton of India AIR 1983 SC 624,

111
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State Authoritles of ADR: Lok Adalaes and Legal Ajd

people was realised by the state bodies a
was the creation of /ok adalats.

of conciliated settlement of disputes is not alien to the
| Indian culture and social life. Nyaya Panchayat and Gram
rovided seats for resolving the disputes in rural areas on an
basis. Generally, any crime or civil dispute used to be resolved

e village itself. Either village elders or caste elders or family elders
e resolution.

adalat was introduced in 1982. The fi
h 1982 at Junagadh in Gujarat. Maharasthra commenced Lok
in 1984, and subsequently, and gradually the movement spread
radesh, Orissa, Assam, Kerala, Bihar. Haryana, Delhi, Pondicherry,
Meghalaya, Jammu and Kashmir, Punjab, Goa, Sikkim and West
‘The lok adalat in Andhra Pradesh w
tnam on 15 December 1985.
ee significant reports advocating an informal system of dispute
ution including Nyaya Panchayats, legal aid camps, and mobile courts
the background of the /ok adalat. They are Report of Gujarat Legal
Committee 1971, Report on Procedural Justice 1973 by VR Krishna
ual Justice and Social Justice Report 1977 by PN Bhagwati and
na Iyer JJ. Since Nyaya Panchayats and mobile courts could not
up due to involvment of state support and infrastructural aspects,
doyens of justice collected their strength from non-state
ons and social action groups to organise legal aid camps, which
me spread all over Tamil Nadu, Kerala, Gujarat, Orissa, Uttar
h, Maharashtra and Rajasthan and Andhra Pradesh. In these states,
tion of Legal Aid Boards marked the beginning of the movement.
 real impetus to this socially relevant programme of legal aid
ent and Jok adalats was made available when the Committee for
nting Legal Aid Schemes (CILAS) was constituted under the
hem. The result hip of PN Bhagwathi J, the then Chief Justice of India. Lok
the Th";"'“"‘ge' s a better alternative for money suits and small causes suits. As
FRE st can Panchayats failed to achieve the desired results, Jok adalat was
ted. CILAS evolved a model scheme for legal aid programme
t the country by which several legal aid and advice boards were
e states and Union Territories. Then the need for creating a
level legal services authority was felt.
the stage of being a concept, the /ok adalat emerged as an institution
le actors involved in its mission. It was the conglomeration of
f social justice, speedy justice, conciliated result and negotiating
nvolved teams of sincere conciliators, experienced judicial officers,

nd judiciary, the

rst lok adalat was organised

as first organised in

br that, an
m, without

2 where illiteracy
ficial governance.
in dispensation
eir rights and
confidence among

113
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lude judges, lawyers, law teachers, social workers, volunteers
officials and other responsible persons. Mutually acceptable
orked out. Legal Aid Committee members, spirited public
diators or conciliators inspiring parties to solve the problem,
idvantages of settlement. Once the settlement is reached.,
the panel reduce it into writing which must be signed by the

ed and countersigned by /ok adalat panel members, The
is taken to the court concerned which is expected to examine
f agreement and endorse it as a decree along the lines of terms
. The dispute is personally resolved by the parties and officially
by the judicial officer. As a para-judicial body prepares
ound, the court of law concludes it with a legal sanctity by
decree. The /ok adalat has proved to be a successful conciliatory

ng to an estimate 34 per cent of the world's total population is
and more than a majority of them live below the poverty line.
ving in 5,18,000 villages are poor and ignorant of their rights.
span of a civil case is expected to range between eight and 12 years.
tio of judges per million in India is almost nine, whereas it is more
in USA. The ratio of advocates per population is also very much
India compared to developed countries. There are around five lakh
for more than one billion population in India.

rogramme, though widespread and widely appreciated, has not
consistently successful because of the following reasons:

ves participatory
on, friendly
y a mutually

= Is not institutionalised;
n situation, :

epts are not clarified;

the settlement,

ties to work out of training;

nce of minimum standards.

ppear fair and just in all aspects as Jok adalat is supposed to be
to judicial process. The /ok adalat is a para judicial institution.

and media play a
Presiding officers
hich could be tried
identify disputes
or the fixed day.

I Services Authority Act 1987, which received the assent of the
n 11 October 1987, was brought into force on 19 November
an amendment in 1994. The Jodhpur experiment could not be
‘because of the 40 days strike by ministerial staff and subordinate
officers, which ended in settlement leading to suspension of lok
experiment till 1991. The need for institutionalising the fok adalat

115
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ate Authorities of ADR: Lok Adalats and Legal Aid

Jegal literacy and awareness: Rule of law is meaningless [
| majority of the people are not aware of their rights. Ignorance \
v is no defence and law presumes every one to know the law.
 a reality that the people do not know the law, nor do they
‘any access to knowledge of the law. The Act requires the
ty to take appropriate measures for spreading legal literacy \
egal awareness among the people and more so among the
r sections about their rights, entitlements, defences and
ges guaranteed by various laws and schemes. The Central
thority must organise legal aid camps for people in villages and
labour colonies.
couraging settlement of disputes by way of negotiation,
ation and conciliation through Lok Adalat: The very purpose
‘this law is to provide legal status to the institution of Lok Adalat,
vhich s the facilitating center for conciliation or negotiation and
rbitration, etc, to secure speedier remedy to their problems Lok
- Adalat is a tool through which the poor can secure justice and
ef without waiting for a long time and spending huge amounts
money. It is an effective alternative dispute resolutions agency.
omoting Research in the field of legal service: It is evident that
 the present system does not provide for any kind of legal service to
' the poor and needy. Legal aid and /ok adalat are new areas of legal
~ service which came to stay as useful institutions. There may be
further scope for inventing new methods of legal service. The
uthority must promote research into this aspect. Simplification
law, easy spread of legal awareness, translating the law into
egional languages, using information technology to spread |
legal literacy, introducing court annexed dispute resolution
processes, plea bargaining in civil cases, assisting the parties to
compound and settle certain criminal offences which are
compoundable in nature are the areas where the focus of study is ./
equired. <
'unding specific schemes to various voluntary social service
 institutions: The Central Authority must provide grant-in-aid for

ific schemes to various voluntary organisations in the field of f
social service, and provide funds to the state and district level
thorities.
nlisting the Support of Voluntary Social Welfare Institutions:
°P1!'$ participation is very important for success of such
grammes. One way of involving the people is enlisting the
pport of NGO's and other social welfare institutions.

;\,/
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State Authorities of ADR: Lok Adalats and Legal Aid

Services Authority. The Supreme Court Legal Services
High Court Legal Services Committee will promote the
visions are made to constitute Legal Services Committeos at
uk level as well.” All these authorities are empowered ta

rties to a dispute in respect of cases pending before or falling
liction of the respective courts.

ntitles every person,

m of a mass disaster, ethnic violence, caste atrocity, flood. drought.

hquake or industrial disaster, or

dustrial workman,

custody, including custody in a protective home, juvenile home,

jatric hospital or psychiatric nursing home, or

‘monitor; The Central rson who has in receipt of annual income less than Rs 9000 if

itor functions of state the case is before Supreme Court, and if the case is before a court
ecvices Committee, r than the Supreme Court and less than Rs 12000 or such
ailuk‘_CommllteeS higher amount as prescribed by the government.

the Act with olrts, the state government may prescribe a higher amount as eligibility
of territorial rion to receive services under this Act. One of the main eligibility
3 is that the persons mentioned under s 12 should have a prima
0 prosecute or to defend and the authority must be satisfied
factor according to s 13. The income criteria can be satisfied by
/it from a person seeking legal service.
gnificant decision, the Gujarat High Court in Prafullaben Dhirubhai
hirubhai Kachrabhai Kanjia,' held that it was the duty of the
termination, the H0Gate and the court to advice a woman seeking maintenance from her
| to approach Legal Services Authorities. In the abovementioned
criminal courts. ‘ %€, 2 wife filed an application to permit her to file suit as indigent person.
National Legal 3
while at state level.
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egal services granted to any aided person, if found that he
ent means or he obtained legal service by misrepresentation
re is a material change in the circumstances, misconduct,
‘or negligence on the part of aided person, or when he is
g, or when he engaged a legal practitioner, or when the
found to be an abuse of the process of law or legal services;
legal services shall not be withdrawn without giving due notice
e aided person or his legal representative in case of his death,
use as to why the legal service should not be withdrawn. The
is entitled to recover the amount of legal service from the aided

| services include the following:

payment of court fees, process fees and all other charges,

: ‘of preparation of paper book and expenses incidental thereto
for use in legal proceedings.

to s 13, persons who satisfy all or any of the criteria mentioned
be entitled to receive legal services subject to the satisfaction of
authority that such person has a prima facie case.
e imposed is not ‘ avit made by a person as to his income may be regarded as
) \ dence for making him eligible to the entitlement of legal services

ffences against Act unless the concerned authority has reason to disbelieve such
1955, and the

Fund

ational Legal Aid Fund was created under s 15. Similarly. the state
d'Was created under s 16 and district fund under s 17.
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Authorities of ADR: Lok Adalats and Legal Aid

delines based on the principles of justice, fair play
iples.

and

most probably settlement or compromise

dicial officers of the area specified by the State or District

rial and subject matter jurisdiction of lok adalat is same as
urt in relation to which the /ok adalat is organised. With
minal matters, the limitation would be the proviso to

or non-compoundable offences, which means those crimes
impoundable offences only can be brought before the /ok adalat.
extent of jurisdiction that was created by sub-s (3) of s 19 in
purported to empower the ok adalat to deal with and bring
mpromise or settlement of any dispute within the limitations of
under which it was organised. Thus, the jurisdiction of the Jok
oextensive with that of the court of those disputes which might

n offered unlimited jurisdiction, which was undesirable. The
it limited to the extent of the court for disputes of which the fok

rising from any matter falling within the jurisdiction of such
Is not instituted before it. Section 19(5) limits the jurisdiction
of lok adalat by explicit and clear definition by sub-s (5), which
n-compoundable offences.

the dispute is in the shape of a case before the court or not, the
is empowered to decide it. This part of the section is well in
ith the objects of the Act and art 39-A of the Constitution of

y, lok adalat picks up disputes pending before the court for

the parties to a | et The parties in dispute have a right and opportunity to seek

on of any civil, i €S0 before /ok adalat through ADR methods. This part of the law
eived required attention of the people and thus the disputes

ciples of justice becomes litigation.

\ise or settlement

ession of Limit

ugh various provisions explain that the jurisdiction is limited
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,i)us‘nature while
the court. Under
be competent to

¢ l8~tyears, or is an

his behalf may,
nce. Sub-section
be competent 10
.representat ive,

nt of the court
clares to be non-
court cannot be

 filed a withdrawal application claiming a compromise.
376 is not compoundable, the application was rejected
pplication from public prosecutor for withdrawal **
wusing hurt (ss 323, 334), uttering words to injure religious
ongful restraint (ss 341, 342), assault or use of criminal
358), mischief (ss 426, 427), criminal trespass (s 447),

06) are compoundable, without requiring permission or

e court. The victims of hurt, assault or damage have the
mpound the offences, For instance, in a crime of enticement
woman, the husband of the woman can compound offences. A

es are also compoundable with the permission of the court,

320(2):

ifences of causing hurt by dangerous weapons (s 324),
grievous hurt (s 325),
gful confinement for three or more days (s 343),
breach of trust (s 407),
heating (ss 417-422),
‘.':'-". ulent execution of deed of transfer of property containing false
nent (s 423),
alse trade mark (s 482),
terfeiting a trade or property mark used by others (s 483).
yingly selling or exposing or possessing for sale or for
lifacturing purpose, goods marked with a counterfeit property
(s 486),
ng again during life time of husband or wife (s 494)
tion of President or Vice President or the Governor or a
ter (s 500).
feals with the cognisance of cases by Jok adalat, by prescribing
of references of disputes to lok adalats and enumerate the
inces in which Jok adalats could take cognisance of any case for
- or settlement at its proceedings. The court, in relation to
adalat is organised, may send the reference in pending suits.
rties request the court to send the case 0 Jok adalat for settlement.
of the parties wants the court to send the case to fok adalat for
the court after hearing all parties, can do so if the court is

Das v Kalzar Debbarma 2001 Cr L) 20 (Gau)
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reference of the case to ok adalat by either party to

‘.<‘un'der s 20(1) (i) (b),

e power to refer a case, suo motu to /ok adalat under
(1), which power can be exercised if the court is satisfied
natter is appropriate for the Jok adalat to take cognisance
is not required to investigate whether there are chances
ent,
refer to the lok adalat under s 89 of CPC,
at cannot take cognisance without reference.

“enables the court to refer the case to the /ok adalat on its

fied that the matter is an appropriate one to be taken

by the /ok adalat. The condition is not being asked by either
arties of the dispute, but that the court should satisfy itself
 was appropriate to be referred to fok adalat. Before such
court must give the parties reasonable opportunity of being

court need not investigate thoroughly to establish the chances
ent, but must explore the possibility of conciliation with the
an independent agency, which has the expertisc in that behalf
backing for its decision. The purpose is conciliation. Generally,

: cerning the family, it will be the bounden duty of the court

ore the possibility of settlement, which is the intent of the

s Authorities Act and other legislation. Sometimes, the litigants

very adamant and not amenable to any conciliation either because
notional and rigid stand or lack of knowledge about the possible
nciliation. They have to be educated about new perspectives

nd resolution of dispute in a different way rather than taking

d at adversarial litigation. Thus, initially the litigants must

ed about the alternatives and motivated to look forward for a
eir intention to lution so that ok adalat can be used as a forum for conciliating

reasonable

persuaded to be amicably

oint application e disputes between family members can be
 transfer the matter e r XXXIIA of CPC, which is added by 1976 amendment,

explore a settlement

n receipt of such
ovides for different

or matter pending for Of¢ the ordeal of trial begins. Rule 1 thereof pr
: disputes in which the court is duty bound to make efforts for

ourt Is empowered to refer entire matter for settlement 10 fok

Legal Services Authorities Act and CPC provides for such a
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‘be referred

2oty

hile determining any

for the fok
n leaving large

this activity only-
lok adalat resort
o hard and fast
t is not amenable
; lok adalat to be

ourt fee paid in such case shall be refunded in the manner
the Court Fees Act, 1870.

made by a fok adalat shall be final and binding on the
ispute and no appeal shall lie to any court against the

Is a significant provision as it accords status of decree to the
adalat, and legal sanctity for the proceedings before it. Every

Jok adalat is deemed to be a decree of a civil court, and the

d shall be refunded in the manner provided under the Court
abovementioned section provides that every such award shall

n all the parties to the dispute and no appeal shall lie to any

nd of court fee is an incentive for parties to negotiate for
The Jok adalat is vested with powers of civil court, with powers
and enforce the attendance of any witnesses, for discovery and

of any document, the reception of evidence in affidavits, to
any public record from any court or office, etc. It can specify its
dure for determination of any dispute coming before it. All the
before it shall be deemed to be judicial proceedings. and lok
be deemed to be a civil court as per s 22. All the officers and
ing the /ok adalat and authorities are regarded as public

Jer s 23 which was substituted by the 1994 amendment While

1g the proceedings, it acts as a conciliator and not as an arbitrator.
‘deal with the issues before it as differences, which have to be
and resolved, and they cannot be treated as disputes for
on. Lok adalat's emphatic role is to pursundc the parties to hammer
lution and help in reconciling the contesting differences. As a
It proposes its own terms of compromise 0 the parties, who
arrive at a settlement. Lok adalat cannot decide the issues nor can it
force the parties to decide in a particular way. It encourages
?l‘imﬂgements. After arriving at a settlement, the statement of
or compromise is recorded. It is not possible for Jok adalat 10

B 2.5,
n any issue not acceptable to any of the parties. Sub-section (5)
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provided thereunder. Section 22(2) vests in lok adalat

ts own procedure for the determination of any dispute

n (3) declares that all proceedings before the ok adalat

to be judicial proceedings within the meaning of ss 193,

nd every Jok adalat shall be deemed to be a civil court for

95 and ch XXVI of the Code of Criminal Procedure

h‘t‘,orders and rules of civil procedure, such as o 16, 11, 18,
 for exercise of powers by lok adalat.

‘or party or any person gives false evidence to the Jok

n can be prosecuted under s 193 of IPC, as s 22(3) equates

of justice. Similarly, a public servant, in judicial proceedings,

rt contrary to law under s 219 of IPC, or intentional

ruption to public servant sitting in judicial proceeding under

contempt of lawful authority of public servant for offences

ustice and offence relating to documents given in evidence

95 of Cr PC can be prosecuted if committed with reference to fok

to file complaints regarding the above referred offences, as

et Cr PC can be followed for committing those offences under

1 under s 341, power to order costs under s 342, power of

taking cognisance, under s 343, summary procedure for trial

false evidence under s 344 are applicable. Procedure prescribed

345 to 352 in Cr PC for certain cases of contempt s applicable in
the lok adalat as well.

UDICIAL REVIEW

»d by lok adalat under s 21(2) of the Act, when all parties 10

ave not entered into a compromise or settlement, is bad and

being in accordance with the requirements of law under s 20

and therefore such an award is not binding and is not effective.

: lere no notices have been given to all the parties to the suit

¢ copy of such ‘, ‘matter was transferred to a fok adalat. the award as such, can be
h other matters llegal, null and void and inoperative to determine the dispute
; . parties, Whether such an order be nullified by the high court

ym other courts. fnder arts 226 or 227 of the Constitution. The high court held that [?\C
e dicial reyiew is implicit under the Constitution unless expressly

a provision of statute. Discretion exercised by a statutory
uld be well within the reviewable discretion of the high Cf“";)-
available to correct any order passed by a statutory authority:

KSP Instruction (Education) Bangalore v Nirupadi Virbhadrappa Shiva AIR 2001
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Authorities ol ADR: Lok Adalats and Legal Ald

in a court of law. This causes unnecessary delay in the
adalats are given power 1o decide the cases on meritsIn r:N-'
compromise or settlement this problem can be tackled n; a
cases which arise in relation to public utility services such as
figam Limited, Delhi Vidyut Board, etc, need to be settled
g'el.jmllce without delay even at pre-litigation stage and thus
. which ought not to go to the regular courts would be settled at
jtself which would result in reducing the workload of the regular
t. It is therefore, proposed to amend the Legal Services Authority
Permanent Lok Adalats for providing compulsory pre-—liuga(lo;\
on and settlement of cases relating to public utility services.

Lo dalat is headed by either former or sitting district
vional district judge or officer of rank higher than district
‘have two members having ‘adequate experience in Public

‘of the Amendment

ng for PLA consisting of a chairman who is or has been a
judge or additional district judge or has held judicial office
n rank than that of the district judge and two other persons
adequate experience in public utility services;
shall exercise jurisdiction in respect of one or more public
services such as transport services of passengers or goods by
C d and water, postal, telegraph or telephone services, supply
er, light or water to the public by any establishment, public
rvancy or sanitation, services in hospitals or dispensaries and
ce services;
3 ; cuniary jurisdiction of the PLA shall be upto Rs 10 lakhs. It
dmeny) Act 2002 ‘ an be increased by the Central Government. It shall have no
n the name of Jurisdiction in respect of any matter relating to an offence not
npoundable under any law;
provides that before the dispute is brought before any court.
to the dispute may make an application to the PLA for
ement of the dispute;
ere it appears to the PLA that there exists elements of @ settlement,
‘may be acceptable to the parties, it shall formulate the terms
ossible settlement and submit them to the parties for their
rvations and in case the parties reach an agreement, the PLA
pass an award in terms thereof. In case parties (0 the dispute
to reach an agreement, the PLA shall decide the dispute on




' can take up
re it. Another
need not be
s could resolve

and impose it on
‘Which means,

ded by majority
n which has the

tility dispute have to
atory processes in
ik > seeks a dispute.
conciliation proceedings.
on-judicial members decide

\ (Ame dment) Act relating to pre-litigation conciliati

in favour of individual against RTC), the individual must
lement, and cannot go in appeal. Hence, s 21 (E) (1)
* these PLAs final and no appeal lies.

‘onQby' natural principles of justice, and appointed a bench

s including one public utility service member with scope

ustice based majority, instead of such a unjustified

lermanent Jok adalat as provided by the amendment. It is

his provision against natural principles of justice which
serious unconstitutionality was not effectively noticed.

“or the state government can declare, in public interest,

blic utility service. The moment such declaration is made,

utes in such a service, not exceeding Rs 10 lakhs, would be

Another major objection raised by the advocates is that the

of Legal Services Authority Act is to provide legal services to

tions of society, whereas the new amendment makes no such

, and every litigant in dispute with any public utility service

e ‘benefit’ of quick disposal. Every dispute except

indable offences, and disputes beyond value of Rs 10 lakhs.

vil or criminal case can be decided by PLA. There is no

rescribed for being appointed as the non-judicial members

cause of these reasons the Bar is opposing the amendment saying

ernment has introduced innovative alternative justice redressal

1 §§Ung the fact that litigants approach the courts for getting

d not for mere disposal of cases.
me Court has validated the amendment and the constitution
Lok Adalats as prescribed under the new amendment to LSA

jon dated 28 October 2002 in SN Pandey v Union of India. the
urt observed that a new chapter 6A had been inserted in the

on and settlement,

enacted as complementary to s 89 of amended CPC, which was

ted from July 2002. The court said:

through the provisions of the said chapter which contemplate the setting
t Lok Adalats for deciding disputes in which public utility services is one

s involved. It Is quite obvious that the effort of the leguslature fs to decrease
in the courts by resorting to alternative dispute resolution. Further the Lok
L mode of dispute resolution which has been in vogue since over tWo decades
of thousands of cases have been settled through this mechanism and Is

a fast means of dispensation of justice.
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CHAPTER 7

Negotiation

ment processes, which are participatory, responsive and
th preserving relationships, are needed as an alternative.
WL Ury, JM Brett and SB Goldberg,' disputes can be resolved

: the disputants engage in a contest of strength through political
ial action or armed conflict, and the result goes in favour of
party. At the rights level, an authoritative person, decides the

on is the dominant element in the mediation process, and
ry other dispute resolution processes. Negotiation, the

f resolving conflicts at any level, especially when alternative
ion methods are being applied in settling international

Cests of Conflict, 1986, pp 3-10.



Negotiation

<ing to reach agreement;
slem or conflict of interest between them; and

they seek, as far as possible, to preserve their interests, but
their views and positions in the joint effort to achieve an

mmunication process;
ves conflicts;
a voluntary exercise;
is a non-binding process;
15 retain control over outcome and procedure;
), There is a possibility of achieving wide ranging solutions, and of
‘maximising joint gains.

S OF NEGOTIATION

our phases of negotiation, and all negotiations are generally
rised by these four phases. They include: preparation, opening,
and closing. The preparation involves information collection.
ning phase of a negotiation involves both sides presenting their
tions to one another. The third phase, bargaining, aims to narrow
‘the gap between the two initial positions and persuade the other
accept less than they expected since their case is weaker. Lastly, the

on of the work done reflects in closing phase,

CS OF NEGOTIATION

a voluntary communication process. Its purpose is to achieve
agreement, or to resolve conflict. Its procedure is as evolved by the
basis of negotiation is agreement, or consensual, or voluntary

'y, Negotlating Conflict, 1991. pp 91-92.
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Negotiation

explained it in simple terms:

ption, the picture of negotiation is one of two sets of people, the disputing

tatives, facing each other across a table They exchange information

engage in argument and discussion, and sooner or later propose offers and

relating to the Issues in dispute between them, seeking an outcome
both sides*

generally a thinking process. A change in approach, or
ss opens up new ideas and new solutions. Changed thinking
inking, or an alternative thinking. Traditional thinking in a
ing world will fail, as a changing society needs a thinking,
nmodates the change.
lel thinking is a practical thinking system. In different ways it
 in use, and has been for some years. The essence of parallel
to move forward from possibilities, in contrast to exercising
. at every moment. Traditional thinking is also referred to as
method' or ‘traditional western thinking.” The adversarial trials
atic method, which is ‘an endless search for the truth through
estions. Proper thinking, and not judging, is essential for innovative
in resolving the disputes and avoiding difficulties, especially
nt decisions instead of submitting to some authority to decide
ispute.
lle] thinking is a broad term that covers the alternative thinking
Edward de Bono proposed as a replacement for the traditional
ethod. Parallel thinking simply means laying down ideas alongside
here is no clash, no dispute, no initial true/false judgment.
nstead, a genuine exploration of the subject, from which
ons and decisions may then be derived through a ‘design’ process.
it there is an attempt to disagree, to challenge or to dispute a
ements and ideas are put down in parallel, alongside each other.
focused in the same ‘direction’.

ver, Disputes and Negotiations. A Cross-Cultural Perspective, 1979. pp =1 f
de Bono, Parallel Thinking—From Socratic to de Bono Thinking, 1994, p ix-x.
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Negotiation
MoTIVE EXCHANGE

complex communication process, is characterised as a

ge. The motives of both the parties are mingled and

exchanged. Interests are to be combined and addressed

parties to the dispute define the problem and interests

 resolve the dispute with an intent to maximise benefits.
egotiation there is a process of mixed motive exchange.

of mixed motive exchange, as basis of negotiation, can be

ollowing propositions.

two options for bargainers to choose from—either to
or cooperate. The competitive bargaining may be required
exploitation, while the method of cooperation is needed to
n relationships. If the bargainers consider avoidance of
tation as the most important priority. then they may begin
the competitive attitude. However, if they consider that good
onships are essential to build long-term contracts and business
with peace, the cooperative attitude alone is preferred.
competitive negotiator may require or drive for an individual
the existing value is claimed here by the parties.
cooperative bargainer is different. He prefers joint gain, in
lition to existing value, an additional value is created in

mediator is | \
resolution, : \ the most important elements in bilateral mode of decision-making
ol over the outcome lies with the parties themselves, which is
ed only to those concerned and not to others. Power plays a
in negotiation. In the context of imbalance of power, the weaker
to give in to the stronger party. But what has to be understood is
; gotiation is not just ‘bargaining alone. Bargaining could be one
jsion. by an ! ; component of the process, but that itself is not negotiation. Ina
gaining coupled with, or based on, the information received,
I§by_’th’e disputing 7 “ ons formed, options studied and conclusions reached, etc,
factive process of : tes the wide spectrum of negotiation.
rocess, choice of

GOTIATION AS A COMPROMISE

ut it cannot be equated with a

n may lead to a compromise, b
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Negotiation

EXCHANGE OF INFORMATION

mpasses any exchange of information made by two or
“search of an agreement to do or refrain from doing
ﬂation occurs when suggestions, proposals, solutions,
ffers, concessions, positions or arguments are shared.''
society deal making and dispute resolution negotiations are
step in almost all contexts. For eg, a company and a trade
otiate to reach a new labour management contract and try to
ock out. Negotiation is not circumscribed by any hyper
dural rules, strict evidence statutes dwelling on admissibility,
cceptability of each piece of information, and accepted notions
our that generally govern litigation and are often the cause of delays.
szi ‘the process of negotiation hassle free. However, litigation as a
still required for sound administration, but it is suitable only in
ses where ascertainment of rights amidst contentious claims are
and interpretation of law is expected, while all other personal,
family related and commercial disputes can be easily settled with
outlook and innovative approach towards the conflict.

ICATION

dispute the parties often fall out with each other and snap
tions at the first instance which often aggravates the problem
an alternative to court battle, the parties can try to talk to each
make an attempt to end the conflict in an amicable manner.
that direction could be towards establishing communication
ie parties. They vary from one culture to another.

of both the i SENTIAL SKILLS

war between
tiation or take the other party (0 a

e a favourable outcome in a nego 2
parties 1s

ua situation, communication between the two disputing
t. The party has to state the case in an appropriate manner, organise
control the timing and place of the talks, identify and assess the
the other party properly and reconcile them with ones own
and finally find a mutually convenient way of fulfilling both
is negotiable and the goal is to reach a favourable conclusion.
Peters, Negotiation Theory and Skills® An introduction for Teachers and Students,
Legal Education, 1998, p 117.
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Negotiation

» skills of comprehending the whole problem as well as
=

terests of the opponent. However, the course that an effective
take varies from culture to culture, issue to issue and

‘has to choose the right environment to hold a negotiation.

process involves creating confidence in the parties at every
i negotiator has to ensure that he not only looks at what is
€x pressly but what is being indicated via facial expressions, body
and intonation to know what the other communicator really
means gaining an edge over opponent, which can be done by
mation and data. i

\TION-DIALOGUE

e is an important component of negotiation. In the process of
there will be a major aspect, which is called the ‘MINIMAX "
erpolation of minimum and maximum objectives of two sides. It
jith non-binding voluntary communication process. This involves
1e parties should be willing to cooperate first and then reach binding
ents on friendly terms. Throughout the process, the dialogue
to be instrumental in reaching a solution and the willingness of
cooperate is the foundation of that dialogue.

peting, accommodating, collaborating and compromising are the
tactics that follow the initiative generated by flexibility.

nation, a Dynamic Necessity

negotiation being primarily a
information, collecting it and
es providing proposals,
In adversarial positions
or persuasive

r may be the style or strategy.
cation process, finding relevant
it are the most important aspects. It involv
r solutions for other parties considerations.
cessions, or unilateral problem solving disclosures
re, the information methods count the most.

ctive

Juestioning as a tool
nterests, etc. A j
good negotiator
visualise the end
pponent.

ting the information the negotiator may have to adopt effe

ing methods and be an active listener.

lerm coined by Institute for Dispute Resolution. Pepperdine University
Art of Facilitating Settlement.

(USA). Medhation®
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Negotiation

lains five approaches to negotiation in following

itional.

10 NEGOTIATION

definite link between the purposes and strategies of negotiation.
or should keep in mind the purpose and aims of his effort so
bpl.s an appropriate strategy. However, there is no strict rule or
as to a particular form of strategy to win over the other party
pon a fixed purpose. Generally the disputants are expected to
stect their relationships. If that is the aim of negotiation, the disputants

ful in their { to place a high value for retaining the relationship. The other
on and they { adistinctive extreme position is securing the fulfillment of his own
the cost of losing the relationship. Disputants who give more
Jjustice, issues and own interests may have to sacrifice the
p. Valuing the relationship, placing importance to compassion
others and positively responding to the other’s interests may sound
situations and also may not be preferred by any of the parties. If
ks substantive ¥ anyone chooses to have these aspects in priority, their strategy would be to
nduce emotional and collaborate, rather than avoiding or competing. Though

lead to retaliatos )
& ! promise signifies the mid-path, it is not always ideal

five categories by the
is classification
consequences In a very

=

stey, Negotiating Conflict: Insights and Skills for Negotiators and Peacemakers, 1991
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Negotiation

as of the opposite party. Thus the disputant is not assertive in

s is also not interested in cooperating with the other. He
pursues his interest nor the interests of the other. In this process
ot at all addressed, they are either ignored or postponed or the
ly withdraws from the conflict, This approach is adopted by
e who want to avoid risks.

ymmodator

isputant who decides to sacrifice his interests in favour of the other
ed accommodator. He does not assert like the avoiding disputant

o&operative.

‘ petitor

! otiation is a mixture of competing interests. the party in dispute
\who wants to protect his interest through negotiated means is called
ympetitor. A competing negotiator is opposed to an accommeodating

tor. He always ascertains his rights and interests at the cost of that
of the opponent. He exerts all means for achieving his purpose even at the
of the other’s interests, rights and benefits

%
b
~ 4) Compromiser

egotiator who has a compromising nature is interested in finding out

some sort of solution. The compromiser is placed ‘somewhere between
assertive and cooperative' parties. He values expediency and may be willing
0 accept partial solutions so long as both sides are at least minimally
tisfied. This often results in splitting the differences, exchanging
concessions or seeking middle ground rather than spending time and effort
‘necessary to discover solutions that better meet the needs of all sides. In
rder of preference, he is placed in the middle. This indicates that the
negotiator is at times competitor, works also as accommodator, collaborates
some extent and then avoids the dispute at a particular point of time.
He equally values issues, justice and his own interests, placing importance
to the response to other’s interests. He is in the middle point of every kind
of negotiating strategy and mostly successful as he imbibes in himself every
ind of strategic negotiating quality. The compromise, as such, reflects a
weak settlement, but viewed from a different angle, it operates as a successful
measure when every other method fails.

jon’ where there is no
on do not mind losing.
another approach where
otiation compromise is the
loses. Anstey stated that
e provides a win-win situation,
esults. Positional bargaining
petitive bargaining or

oided under any circumstances. The
 his claim for value in preference to

s, he positively responds to the interests
! 3 5) The Collaborator

inking from Socratic to de Bono Thinking’
+ copyright 1994. Al right reserved.

aboration leads to a real

Collaboration is the most useful strategy. Coll
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the more likely that party
ly, the more value a party
party will be perceived as
on both the issues and the
. Finally, the disputant that

egotiation is a ‘problem
at resolving the dispute.
-problem. Negotiation or
put an end to the dispute
blem peacefully, in a constructive
‘than any other method of
g‘rdblem solving negotiation

. of the entire process of

approach to negotiation. In this
start of the dispute resolution
e other side to move closer to

%

Negotiation

osition. Every day transactions such as buying a car or making
claim involve positional bargaining. The parties generally move
initial and subsequent positions in order to find a compromise
eferred this to as the ‘negotiation dance’."” Positional bargaining
n as adversarial negotiation, competitive bargaining or
butive bargaining.

the discussion so far culminates into the following conditions,

nding some medium of communication to facilitate exchange or
ow of information between parties, which was otherwise, totally
isrupted, though the information exchanged may not be acceptable
utually.

Parties must successfully communicate to each other their goals,
_perception of goals, contemplated solutions and expectations.

In the light of the information made available, the parties must
identify and evaluate the options available to them, leading to greater
understanding resulting from an exchange of information which
might reveal convergence or compatibility of goals, most probably
leading to an agreeable solution, accommodating the interests of
both the parties.

[oDEL OF DEVELOPMENTAL PROCESS

g "’§§V€m| authors formulated a model of developmental process for negotiation
: h involved different phases that it has to pass through. As Gulliver
~ explained, that it begins with a cyclical process comprising repetitive
hange of information between parties, its assessment, and resultant
djustments of expectations and preferences, and proceeds on to
developmental process involving moverment from the initiation of the dispute
?‘S conclusion, The model comprises a series of overlapping sequences
as: )

Search for an arena for negotiations,

b) Formulation of an agenda and working del
dispute;

c) Preliminary statements of demands
of the dimensions and limits of the issues, W
differences between the parties;

d) Narrowing of differences, agreement

finitions of the issues in

and offers and the exploration
ith an emphasis on the

s on issues and the identification

15 H Raiffa, The Art and Science of Negotiation. 1998, pp 47-48.
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tion does not end in impasse or breakdown, an agreement is
be reached. A negotiation that leads to a proper agreernent
at leads to re-establishment of ties between the disputing

of Negotiation

Jere are two principal theories and strategic approaches to
on:

mpetitive or positional negotiation;

tegrative or problem-solving or interest-based negotiation.

bargaining or adversarial strategy is usually in vogue. In positional

g, the disputing parties find it difficult to come to an agreement.
ble and advisable alternative to adversarial strategy is the interest-

bargaining or problem solving method. These two types of negotiation
es differ fundamentally in their approach and in the relative prospects

- the stability of the agreement that is reached.
first strategy is also called distributive or win/lose approach, hard

jotiating or competitive strategy, where both parties try to reach a
conclusion that is in their favour. The second is integrative approach.

. Adversarial Strategy

omeone intends to achieve his objective

ialms, the basic areas
A AT win-lose approach occurs when s
1" The participants are viewed as

TN
i ocuses,;}{]e Aol {!hé expense of a perceived adversary. ; y
e on. The process of adv es and the goal is victory for each party. A good negotiator is hard
and peripheral problems problem and on the person. The negotiation strategy is to distrust
1 leave core issues for , dig-in the negotiator’s bottom-line, demand one-sided gains as a
e of agreement, search for single answers acceptable to the negotiator,
~on the negotiator’s position, try to win the contest of will, apply
sure.'® The negotiator takes extreme initial positions. He has limited
tioned phases have taken e vﬂty for giving concessions. He uses various tactics including l‘l“OFlOlh'll
i - maneuvers, He is reluctant in giving concessions, and generates maximurm
.

parties have to go throy, h i
/ B e  Pressure on the other side.!

o S
Herb Cohen, You Can Negotiate Anything, p 2

“Roger Fisher, Willlam Ury and Bruce Patton. Gett

Without Giving In, 1992, p 9.

‘Herb Cohen, You can Negotiate Anything, p 120.
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Negotiation

ion, reflects a greater imbalance of powers between the
A party assuming powerful controls will try to enhance

e success of such strategy depends upon the circumstances
tuations of each and every dispute.

sarfal strategy and competitive style, the parties generally adopt
policy to gain a level playing field for taking the negotiation
expected lines. This process is useful in negotiating substantive
. But at the same time they may cause breakdown while bargaining
. If there is no reciprocity, it results in one-sided understanding. In
o 'f‘ antive issues, the competitive moves do not yield the required
ation. To be and are thus not advisable.

and strategic i

in to Distribute

ding on approach, style and strategy. bargaining takes a definite
Bargaining for the value that is fixed and perceived as available is
making a sincere effort to enhance the value and aim at more
what could be expected under ordinary circumstances is the
evel. The former is considered as ‘distributive’ and the latter
ative' bargaining. As the expressions suggest, parties share what is
in the first, whereas, they collaborate in action, integrate the
ncrease the possible benefits, wait for right opportune moment
ke claim for enhanced benefits, in an imaginative manner in the
F distributive bargaining reflects the haste of the parties to settle and
dispute with whatever is available as benefit, the integrative bargain
ts a cool or patient approach for maximising gains, which, of course,
me a lot of time. If it is claiming value it is distributive bargaining or
purpose is creating value it is possible through integrative bargaining.
egotiations can be completed by using distributive bargaining only
some are completed by integrative strategy and at times both strategies
be involved in tackling one issue.

If the issues are not substantive and partics
cooperative relations, distributive bargainin
for the parties who need further cooperation

to continue to forge alliances with the opposite party, W'
ain works out best.

1d assume that distributive

method limits
ve. The result
of reach for the
| to an impasse

may be several
ssibly generate

conceal adverse
eptive concealment
tack others. Where

e would prefer the
vantage. For instance,

do not attach great value t©
g is the best method.
and have enough
jth a clear

g

for future prospects, integrative barg;
0es not mean that a negotiator shou

e parties to a dispute
field, the adversarial
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Negotiation

 decisive stage of agreeing on wider ‘agreeable zone' the

delayed or postponed or failed.

'”'l'der that a chance to open first would go to his advantage.

Y ng so. this party puts the opponent in a higher range of
e will set the ‘zone of agreement’. He wants to have the first

o affect expectations of opponent. Or sometimes, allowing,
to open also works out as a strategy.

0 assessment of the parties, the opening offer puts every ‘solution’
which could be impossible zone breaking the process at initial
or reasonable zone or negotiable zone, or zone of agreement etc.
opening offer may fall in different zones, depending upon its
‘offers may be reasonable, credible or unfavourable. An offer in
of agreement means that it is acceptable to both the parties. The
nreasonable offer in the opening stage may end the negotiation at
vourable note.

pening Offer Acts as Anchoring

ty enters negotiation zone with a frame of reference. The frame of
is the psychologically settled area of decision. For negotiation to
‘on, there will be always an effort to change that frame of reference
altering the frame, there is no progress in the process of bargaining
or should affect the frame of reference of opponent by emphasising
how the opponent will gain by settling. Creating or altering opponent’s
of reference is called anchoring or establishing a point to which the
ponent is tied. Opening offer acts as an anchor. Good negotiator should
iuﬂlé frame of reference of opponent in which he is operating
" it.
otiation is a mind game and anchoring reflects mindset of one party
ch he tries to read the mind of the other party. Then the strategy
to have a very positive frame of reference and of course, the anchors
portant tools to encourage settlement. The negotiator must
ually monitor his own frame of reference as well as strategically reframe
C S'l.ﬂt the changing frame of the opposite party: One must be ready to
: on discredited path, evaluate alternate paths in terms of future costs
1d not the past, and should never justify past actions.

Each party has his own
his settlement, which is

and ways

t least 1.90 lakhs or
not want to go. B, the

In this negotiation . Winner’s Curse

rdine University model?® dealt with this situation with another

ne of agreement can be
esolution,

lakhs or around it. Even rsity Institute for Dispute R

Randoll Lowry, Mediation, Pepperdine Unive
Reading material of ICADR, 1995.
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Negatiation

the disputants. If positional bargaining is accompanied
aggression, it may give rise to further conflicts and future
isputing parties might get adversely affected, thus affecting
process. There is no surprise if such a situation leads to
s also susceptible to such tactics as use of extravagant claims
ing of the negotiation process, and to other expressions of
threats, etc.”’ This kind of negotiation may lead to short
es and solutions, but where multiple issues and concerns conflict
e positional bargain has limited approach and provides
ptions. If the dispute is about mere sharing of existing value, all
nvolving pressures are not necessary. There are several other
volved in a dispute which have to be addressed in an integrative

Thus within the alternative approach to dispute resolution,
“for finding an alternative to positional bargaining was felt. This
usage of problem solving approach.
ourt procedure in India, as well as in many other countries, is
\ the adversarial system. This system motivates exploration of a
Because both parties are part of a debate, they indulge in thorough
ination of the subject. In addition, the adversaries have to watch
ly what they are saying, for fear of being challenged. However. the
with adversarial argument is that the motivation to explore the
. ct declines as that of winning the debate rises.

and stall the de Bono? says:
11 then. Even

freezes people into positions, and then they are imprisoned by those positions
t encourages cleverness at the expense of wisdom It is very difficult to imagine
F person arguing:

right under those circumstances’,

may well happen some of the time’

fits with the definition you hold’

u choose those values you are right’.

is more concerned with genuine exploration
d-edged righteousness. If argument Is so appalling a syst
ig—what can we do about it? In the matter of criticism.
_\'llue but that we should not be obsessed by itand should ne
is sufficient. In the matter of argument, [ feel we should si
. because it is not only a poor way of exploring a subjec
ous and unproductive polarities

developed countries ban cockfights and dogfights: ] suggest we do the b
irlal argument. So what are we going to put in the place of adversarial argument:

, the negotiator
ed satisfactory

and has no need for the absolutes
em—and | belleve it is
[ suggested that ithasa
>t feel that removing the
mply drop the method
t but also locks us Into

has advantages as
petitive activities
easy process coupled
degree of accuracy,
may overlook certain
“claims of parties.
usually money, it
ssibility of addressing

same with

lle, Jones and Goldblatt, Mediation, Principles, Process, Practice, 1998, p 49.

“ward de Bono, Parallel Thinking, 1994, pp 34-35.
185

/

530121310/

og <

o

ik



Negotiation

dity may lead to break down of negotiations, it is hard to
¢t the outcome of the competitive approach or to control the

tors are generally blind to joint gains;
titors threaten their future relations between parties; and
titors are more likely to have impasse and increase costs.

Solving Negotiation Strategy

of the two kinds of strategies ie, the problem solving strategy,
uential and effective of the new approaches to negotiation. It is
interest-based bargaining, principled bargaining, or 'negotiating
rits’, the soft negotiating strategy or the accommaodative approach.
is an amicable resolution, and the strategy adopted is to make
essions, to maintain good relationships. It is based on the concept of
g the subject, opening up multiple options as suggested by the
of parallel thinking explained by Edward de Bono. He says the
ibility may be the most important word in thinking. It is the power of
ssibility’ that gives rise to all technological and scientific progress, cultures
several other social evolutions. This is not easily achieved by the
jument system.
One has to begin by the surmise that every problem can be solved by
ide tifying the cause and then taking appropriate action to resolve it.
However, when there are multiple causes, not all that can be identified,
alternative methods have to be evolved to find a solution constructively.
rception leads to judgment and leads the parties to take action This
is the traditional approach to solving a problem. Studying different
perceptions and multiple possibilities and having a design instead of
ient and then proceeding to act Is an example of parallel thinking.
graphically explained by Edward de Bono 3 as follows:

T

tive approach to
ides the following

ve in ‘claiming’
as well, It may

R‘Pﬂ“led from Edward de Bono's, ‘Parallel Thinking from Socratic to de Bono Thinking’
with the Precession of the McQualg Group Inc, copyright 1994, All right reserved
Edward de Bono, Parallel Thinking, 1994, p 89.
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Negotiation

one should identify real interests, which are generally

of Real Interests

ili:limt!fying interests is broad enough. Without discovering
cannot proceed to negotiation,

e multiple solutions out of which one has to find a fair one. The
‘has to seek fair solutions that promote mutual gain.

ent coercive dynamic, where one has to give in to others, which
durability of agreements.
rocess is basically intended to remove the problem by solving it.

or Economic Interests

interests such as food or shelter, or any other pecuniary interest on
Ith-economic issues.

nal and Psychological Interests

e complicated because of emotional issues wherein exactly no
interests are involved. 'If you are angry you will look at things in
fent way from when you are pleased,’ says Edward de Bono.

d de Bono, Parallel Thinking, 1994, p 42
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Negotiation

) hip interests: Interests concerning future relationships
een the dispiting parties.

sts in principles: Another important area of interest is related
beliefs, morals and sentiments which have serious impact
ements.

interests: Interests which are not explicitly stated.

sive inquiry to get to know the interests of all parties, which
compatible interests.

inquiry they are can bridge the same.
otiation depends upon the positive outlook and sincere efforts of
nt-negotiators to achieve a consensual solution to produce joint

ent in negotiation.
& Obstacles to Bridging

tangible and on can be a long drawn phenomenon as well as problematic.

In any bargaining are certain obstacles to the bridging process such as:
complete.

of negotiation.

remature criticism;
emature closure;

‘cupation with self-interest to the exclusion of interests of others;
ch for more options.

tiator must think of and consider options that have potential for
ain, and then deliberate over those multiple options and reach at

bstantive interests,
ining on merits is
legally defined, or
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Negotiation

cessions. Best strategy would be to make few concessions in
to reduce hostility. If the other side refuses to make any
nces lons then this may indicate that they are not negotiating
ize, timing and priority of concessions should be planned

identify a negative trend during the process of negotiation
 it. 6. ‘negotiations are derailed one should explore the possibility
the deadlock. There are three ways of dealing with a negative
ock in a negotiation process.

the discussion for some time,

ng a concession.

or reaching a stage of impasse is common in any negotiation

. Fractioning is the method to reach agreement on a contentious
reaking down the issue into smaller parts and trying to reach an

ative to Negotiated Arrangement (BATNA) and Worst
to Negotiated Arrangement (WATNA)

Arrangement (BATNA) and the Worst Alternative to Negoualed
ent (WATNA) are significant points a negotiator is supposed to
d discuss at every level of discussion. If not discussing, he should
Oous about it. Such an understanding will guide him properly to
ugh the difficulties. BATNA and WATNA are best methods of
the outcome.

'NA takes account of risk factors involved in examining the present
on, which include costs, time, relations, etc. If BATNA is available
e, the party has to discontinue the process of negotiation. If all
ons are established to be WATNA, negotiated settlement is best
BATNA examination offers a right thinking on adopted formula
arison with better alternative if any.

“have no place.
Is of the parties

in comparative
parties will not

ﬁar’ty, but prefer to

Concession trading g the Choice of Settlement in Integrative Bargaining

_V.mln_d the series of

dversarial negotiation is aggressive and competitive, the integrative
and Ehrenborg, How to Be a Better Negotiator. p 65.
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Negotiation

on, etc. It proceeds on an assumption that both parties
s uiz which is not always correct.

ngths integrative bargalnlng has to be used as a strategy,
‘happen the parties have to look for alternative strategies,
arial approach.

per to assume that a particular strategy is always fine and
plicable. Integrative bargaining is not always good, and
ot be considered bad for all purposes.

Society preferred it as facilitative and some others have called
tic model or evaluative model and appreciated it as one of the
d constructive methods of approach for mediation.

AND PERSONALITY

)y be some correlation between negotiation approaches and
style, but the two theories of negotiation do not necessarily go

tiators with Both the Skills

ns differ and skills must also differ. The best negotiator may need
sess both the skills to meet any situation. The most effective negotiators
ve a wide array of negotiation skills, both competitive and problem-
and will effectively mix and match these approaches depending
at the negotiator believes will work best with a particular ‘negotiating
dependlng on the specific issue being negotiated and depending
nature of the overall negotiating relationship. The strategy will not

spudiated. Fifth,
me for one-time transaction and continuing relations.

deals with actual
: , it is efficient as
n for future interests,
evaluating and

Negotiation and Transactional Negotiation

gotiations may be divided into two types:

ispute negotiation, focused on resolving past issues; and

: ction negotiation, focused on reaching agreement for the future.
'1‘ is often helpful to appreciate this difference between dispute

ation and transaction negotiation, it is also beneficial to appreciate

* Many negotiation situations involve the resolution of both past issues

195

/

/

=LV
<t

og AU II e

e



Negotiation

bn and finalisation (Any possible Improvement? What
to be done?).

ble solution with enhanced satisfaction to each and every
| complex exercise and can have a lot of impediments. .
“may be unsuccessful because of the following reasons:

the broken communication.

oor Negotiating Skills: Even in this occasion parties need the

sistance from a person having a neutral approach to couch skills;

additional training may also be needed.

Lack of Information: Accurate information helps to overcome
bstacles actual or illusory.

Differing legal Perspectives: The parties differ not on issues but on

their understanding of the problem.

‘Inappropriate Representatives: In case of a personality conflict, that

- cause failures, the remedy is to change representatives

(6) Need of Authoritative Ruling: where ever precedent set by an

- authority is required, there negotiation may not work, hence, it

~ should be avoided.

(7) Negotiator’s Reluctance to Agree: Negotiator may be reluctant to
reveal a bargaining position, or party might have made unreasonable

- demands.

[t Unwillingness to Concede: if negotiator feels that he would lose

negotiation, then he might defer it or extend it.

/10 turn a favourable situation into a win?

achieve a win-win situation effective negotiation is the only means.
uthor of ‘Art of Negotiation’, and later known as the ‘Father of
jotlation Training’ Gerald Nierenberg and his wife Juliet researched
this aspect of negotiation for several years and found a solution.

the early 1960's, a successful New York attorney, Gerards Nierenberg.
that 'negouaung abllity’ was one of the key elerent resulting in
success. He conducted a research in which he found that society looked
O and expected a lawyer to be a good negotiator, when in reality, lawyers
[absolutely no training in that process. In 1966 he created an educational
10n-profit institute in New York named 'Negotiation Institute
1c0rporated’. By 1968, he completed his research published his first book
f Negotiation'. For the first time, he had identified and structured the

ns seeking solutions.
way for us to...7),

entation clarify desired
s develop options (develop
positive intentions),
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ous factors. The
‘of negotiator, his
is a major factor in

over the process. A
‘process, time and
ies. He should try to
eat deal of skill and
ess of negotiation, which

opted by other parties,
n processes in the

gotiation process. The
d decide the process.

epends on effective

d Impediments involved in
be an additional burden to

Negotiation

ommunication based on right perception is the first and
influencing the process of negotiation.
ng indicate initial, middle and end level of perceptions:

n negotiating: Psychology of the negotiators, as well as the
“an important role in the activity of negotiation. The people
‘the process work with different attitudes, approaches and
ccording to Maslows' ‘Need Hierarchy Theory', behaviour of

( ) ego needs; and
) self realisation needs.

er, social needs. The need for self-realisation is last, which is considered
tive need where he aims at becoming the best self and realise his
abilities to the fullest. The successive levels of needs can be shown as
~ follows:

II ~ The negotiators while achieving the level of creativity, which is a higher
according to Maslow, should take care of the rest of the four levels of
. This theory indicates how a negotiator generally prioritises the needs
)Nhen the higher need of achievement is acquired the other levels of needs
also taken care of. A negotiator is looking for the best share he can get
.— out of the deal.

) Yower and leverage: Power is the ability to control people and events.
Negotiations are greatly influenced by the power of parties and the
negotiator. Power is largely based on perception, of self and others and is
ynamic,
L‘Wu‘age is the power in operation. [t means gaining an edge over the
opponent. It is developed from three principal sources—power, rationality
! lnd Influence, If a negotiator feels that power is the source of leverage then,
Wil try to use the same. If the opponent rejects the negotiators case,
w“"“E to risk sanctions, then the negotiator using the power as leverage
}Vlll damage the entire case. Finally, if the negotiator feels that influence is
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Negotiation

 the picture of the other party having a totally different
ut the problem indicated by vertical lines, ie, diam

o etrically
erception of the first party,

- of perceptions 3

perception 3: The third is the picture that emerges out of mixing
rent perceptions, which is like a crossword puzzle. Each negotiator
have some idea of the picture of mixed perceptions, so that he can
remove the confusion or overlapping and narrow down the differences.

=

: Negotiated perception is the picture that emerges

=~/
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zt_’:rkl.ils under different
. Best example of perfect

ons, past history and political
in| India and Pakistan stand
that, whatever was the issue

Negotiation

parties regard assistance as intervention and uncalled

on reflect the importance of the element of negotiation as o
ost method of resolving a serious kind of dispute. f
ue process initiated by Indian Government under the <
‘Atal Behari Vajpayee, starting with the Bus Yatra to Lahore in i,
was the beginning of negotiation process which has eased the 0
great extent . The goodwill generated by the summit of leaders N
» nations averted the danger of an impending war, which can be kf:
2 of the most successful outcomes of negotiation at international ?3 ‘
x|

Communications: Simla Agreement and Lahore

5 well proclaimed, negotiation is a non-binding voluntary
inication process used to put deals together or resolve conflicts. The
ding nature can well be understood from the value being attributed
‘Agreement and Lahore Declaration, signed by top leaders of two
an Countries. While the government of Pakistan contended that
agreements took the process of peace nowhere, India reiterated
agreements formed foundation for further de-escalation of tensions

tween neighbours, The contentious sides, India and Pakistan have total
ntrol over the process of negotiation despite their domestic compulsions
d international pressures. However, the success depends on the willingness
parties to cooperate, communicate, collaborate and compromise,
essential aspects of any consensual process of conflict resolution

Motive Exchange

: 2 :
n always involves a mixed motive exchange.” India wanted to
peace across the border, if not to stop the fanning of flames of

the mixed motive exchange with which the Indian Prime Minister
e Pakistan President met at Agra.

ch Preparation is required before going to the negotiating table to
lve such deep conflicts. In fact, Vajpayee kept aside negative stand of

fi&“"‘"ﬂs aSettlement, Pepperdine University Institute for Dispute Resolution o\'m.l;x
.m’n" Evolution of Cooperation, New York Basic Books Inc, 1984, quoted by [CADR,
hi, p 3,
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ictability: Both India
proach and predicted
litical compulsions and
T_hgir goals, which are

bited flexibility to ignore
some extent, and prepared
competitive tactics would
s anxiety to bargain for
armed conflict, on either

a that is to decide between

stalling the process, withholding
X two sides.

Negotiation

In effect, however, there was neither any accommodation nor
as several hours of discussions did not lead at least to a joint
I it laid solid foundation for efforts to reduce tensions and
bility of armed conflicts. If a possible armed conflict escalated during
) sed, it could be because of the foundations laid during Agra

¢ in 2001,

0 , mood and a strong hand shake constituted the body language,
 communicated a good will across the table. The live telecast of this
event presented the moods of the leaders to their people.

when they met Atal Behari Vajpayee at New Delhi and Lahore
X vely.

A Benign Smile, A Spark in the Eye and A Warm Hug

Kenneth Burke, the author of ‘Language of Gesture', expounded his concept
of words, spoken or written, as forms of gesture. He recognised the ‘potency
of gesture as a visible mode of communication with its own Morse key, as
it were. Often, when rhetoric lapses into the gray areas of ambiguity and
prevarication, a sparkle in the eye, a gentle vibration in the voice, a warm
hug or handshake, may reveal the inner posture of the mind'. Professor
Shiv K Kumar found an instance for this statement in Agra Summit. He
says, ‘the telecast of the ceremonial welcome at Rasthrapathi Bhawan,
showed Mr Atal Behari Vajpayee lending himself rather niggardly, to a
handshake with President Musharraf who looked cold and stern. At that
moment, the Prime Minister may have recalled the fervent hug he received
from the former Prime Minister of Pakistan, Mr Nawaz Sharif, at the Wagah
border, which later blossomed into the Lahore Declaration. But when the

eneral was shown, at his ancestral home in Neharwali haveli, hugging
'Anam Devi (Who recalled him as a four-year-old mischievous boy), with a
benign smile, he revealed a different facet of his personality- a sensitive,
Warm-hearted human being, susceptible to emotion'.

Professor Kumnar says that General Musharraf might have been influenced
h-V the magnificence of white marble Taj Mahal and let his body language
€ome into free play. Then he imagines the reason for the outcome as follows:

iLis possible to imagine how, during the course of his last round with
VaJPayeg. he'd have spoken with a tight upper lip, and his hands clasped
In his lap".” However, at a later stage, when both the leaders met at a

e
% g“v K Kumar, Kinesics at the Agra Summit, The Hindis, 29 July 2001, Sunday Magazine,
ge IV.
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Negotiation

‘Gendu- as Strategies

nder are the strategic areas, which operate from different
ut the unity between the contentious parties.”® With
ased expenditure on defence and history of several armed
d Pakistan established their power equations. Equality is
nt factors that bring them to negotiating table. When
ling partners to cooperate, the cultural atmosphere helps
nial atmosphere. Sprucing up the Neharwali Haveli in
where Musharraf lived fifty years ago, and arranging a very
with the old woman who looked after the President in his
are rare gestures of building cultural atmosphere. Selecting Agra,

symbol the wonderful Taj Mahal was yet another cultural
tion to Mrs Sehba Musharraf, is the gender angle of the

uilding Measures (CBM)

expression frequently used in every aspect of management
resolution processes. In fact it is the real agenda of Agra Summit
nda for any negotiation. Pakistan Leaders say that finding a way
issue of Kashmir alone could work as real Confidence Building
‘There were similar observations from Indian side saying that
shmir people to be with India as per their wishes manifested
d frequent elections, including recent election in 2002 wherein
ad Sayeed became Chief Minister heading a coalition of
nocratic Party and Congress, replacing the National Conference
arooq Abdullah. The measures continued even after there was
over in Government of India. When the present Prime Minister
: 'vSingh visited Pakistan, General Musharaff presented him his
certificate indicating his study at a primary school now part of
e Pakistan Government has renamed the school after Indian
ter, indicating the respect and further confidence building.

nitiated to resolve real
ouched upon. That is

logjam in bilateral
reak the logjams.

is a non-coercive
cant break through.

Constructive

spokesperson of Indian External Affairs Ministry said the talks
rdial and constructive.” Her sentiments had the rare approval

Nirupama Rao, who
after short midnight

Brown, Arthur L Marriott AC, ADR Principles and Practice, second edn, 1999,

inimum objective indicates the tlone won't do, says Musharraf, Report from Islamabad, The Hind, 13 July 2001,

g e
$Ignals, yet hurdies remain; Cordial, Constructive talks on day one at Agra. ™

16 July 2001, p 1.
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Negotiation

lternatives. Such a concern alone can drive the contentious
gotiating table. From the point of view of India, in the
the prospects of re-engaging with Pakistan looks good; and
long term perspective, India, by engaging with Pakistan in
 will be able to get out of the trap being laid by others. It will
’ping some parts of the peace talks going; entice the K
litical process, make Pakistan nervous th
will move forward without it's involvem
ver's seat. However, a broader vision

ashmir
at the peace process in
ent and allow India to
and willingness to make

nd of a complex exercise, there could be a win-win situation for
‘whether they hammer out a Joint statement or declaration or not.
C defeat is just impossible to imagine. In the words of Musharraf.
th ole effort produced tremendous good will. It forced him to reciprocate
with the invitation to Indian Prime Minister and External Affairs Minister,
ng a public statement stating that he is waiting to accord similar
nth and affection to the leaders. It is a treat to listen from the chief of
stile nation saying words praise of like ‘Indian Prime Minister is a
esman’ etc. To quote the statement from one of the parties to the
ition, which was not denied by the other, * both were found willing
way to begin a new chapter in bilateral relationship’. Musharraf
process of dialogue was initiated and none could stop it. In
» he released some of the prisoners and ordered probe into the
claim about existence of several prisoners of war, after being moved
he fervent appeal from the relatives of those prisoners who were
uishing in Pakistani Jails for more than three decades.
¢ mega-effort was watched by the entire world with great interest.
described it as a major media event involving heavy expenditure.

international tensions

or play grounds for
deal, the two sides
For Pakistan, d
Ve nce against India, ] that
n 1971 through an armed
th rank and file of
insult to Pakistan,

 in sar and complete
K). And BATNA for
while worst could be

nent of Result: Another Language Exercise:

the body language and hearing the communications, the conclusion
ires to be expressed in a particular language. which would be conducive
uture relations and could make use of the good will generated. After
Meeting was ended without any joint declaration, any observer could
'Optimism as the media responses from two countries were clothed in
tious language without giving up their stance on the point. ‘India

ory, etc. WATNA for both i
continuous loss of innocent
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not reached’.**
ed and sincere

president of right
endship, though
stan invited him to
temples of ancient
y certificates, visit to

Negotiation

ower equilibrium. General Musharraf,
. Pakistan and a new government in Indiain co

}

in changed

/

alition culture, o

eed of peace and welcomed the growing opinion of the =

ations to promote friendship. The relations were strengthened =

ts as well. For the first time, a new option, ie, of sports was 3

a strategy to unite the people and their leaders in different A

g countries. The sport of cricket between two equally talented )
ined with zeal to win and enthusiasm to play, has brought k? 1
erest for peace. In fact, the sport was also a tension-generating B ‘

of hostilities based, religion. Both countries have also brought
velopment issues like combined gas line project which created a
renewed friendship. Once the future relations are kept in view
tive dialogue mechanism is put in place, it will generate such
it of goodwill that it can stall the war and terrorism too, Indo-Pak
ds out to be one of the fine examples of continuing negotiation
ultiple options brainstormed to maintain a working friendship
gh_ere.
cting relations and initiating dialogue are the achievements of any
ation. Process of peace is complex and difficult. To achieve peace,
ation is the peaceful process. There is a need to promote a new mindset
education that respects the culture of dialogue and negotiation
Tess an individual problem or an international conflict.

i

€ DisPUTES AND T0OOL OF NEGOTIATION

Ategy to resolve domestic disputes will be undoubtedly negotiation
n the parties directly. The reason being that almost all domestic

€nt are statutorily recognised remedial mechanisms in family
utes long before part III of Arbitration and Conciliation Act 1996 was

two Acts impose a duty on the court, in the first instance, to make
endeavour to bring about reconciliation between spouses ll'.l any
onial suit before proceeding with hearlng.m If the parties desire or
u Marriage Act 1955, 5 23; Special Marriage Act 1954, s 34G
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 Family Courts Act obliges a famil

Y court to persuade the
settlement by conciliation.

C€n groups or associations have to be tackled by collective
echanisms. The conflicting interests of trade union members
ent of industries can be better reconciled by talks between
atives under threat of strike, a pressure tactic. to bring down
rful parties to discussion on the problems or demands.
a legal or social weapon a trade union may resort to, to exert
the management while the management also has equal, power
‘under Industrial Disputes Act 1947, which bring both the
table of ‘negotiation’. There are several instances in the history
relations where talks averted the strike and resulted in joint
e industrial peace prevailed without detriment to interests
masses only because of their collective bargaining power.
gth of bargaining agent matters the most. The union, or organisation
lout political backing is the bargaining agent. With commitment
nination the unions like All India Trade Union Congress or Indian
 Trade Union Congress or Hindustan Mazdoor Sabha play a major
dvancing the cause of collective bargaining. The justice they achieve
Otiations is much faster, certain, consolidated, and far reaching
e /_llSﬁce that is expected to be delivered after a prolonged litigation
Xatlous adjudication of claims on the litmus test of law and actions.
bﬂrgalnlng cannot exist without the right to strike and power
out. The resultant agreement will contain the subsequent
On and administration of the agreed terms as well.

gs concerning
, legitimacy and
n of court to

00g dIlictsetfer )

/
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CHAPTER 9

diation and Conciliation

tion

of regular methods of dispute resolution has led to the search of
methods of conflict resolution. One of the methods is handling
| relations in a responsive and positive manner for the good of the
Ived and for the betterment of the community." DK Sampath
diation states the context of conflicting social behavior has to be
ated and mediation has to be seen as a part of program of
nent of the poor which again is part of the plenary legal aid

ultimate analysis, the concept of mediation is based on an innate
‘decency and an acceptance of shared values in the community,
they are imperiled as a result of the conflict.2 Referring to half-
aspects of Indian social justice, Krishna Iyer says:

sound cynical to say that the judiciary as a class, the bar as a profession, the
nment as an instrument and the political echelons as power-wielders ar¢ still half-

ed about plenary legal aid ideoloq and half affaid of legal aid potential and half
ile to radical legal services program.

HY MEDIATION?

Sampath, Mediation, NLSUI, 1991, Foreword, p viil.
Sampath, Mediation, NLSUI, 1991, pp 1-2.

VR Krishna Iyer, Some Half-hidden aspects of Indian Social Justice, EBC, 1980, p 17




Mediation and Conciliation

JIATION FOR CONFLICT SITUATION

ot and Techniques, DK Sampath® observes:”

 can be pted through per , CC building, voting,
, etc. Thus mediation is only one of many forms of dispute resolution
cular form will cater to the needs of all types of conflicts. Viewed from the
‘participants, there are simple conflicts in which parties act for themselves,
volving ‘a process of powers, meeting and balancing’, a clash of powers,
are aborted even before they are activated. Such avoidance is a useful
of continuing relationship. Latent conflict, the initiation of a conflict,
the power and the disruption of equilibrium constitute a cycle of
ple, the interests of prawn culture In backwaters in Tamil Nadu are
of conservationists. Hence, conflict is inherent when those engaged in
acquire mangrove lands on seashore. Phase 2 arises when purchasing company
workers to clear the mangrove vegetation. A conflict surfaces. Phase 3
Mlict area shifting if an injunction is obtained from a court by the
ists. That is play of power. An attempt at resolution through litigation or
would be phase 4. Thus the conflict unfolds itself through successive phases

by certain events, With the awareness of ‘the incompatibility of potential
positions’, a process of powers meeting and balancing emerges. ...

s agenda is only to promote the prospects of settlements by developing
‘The exercise Is participatory in character. Parties involve themselves in mutual
take, which s the essence of negotiation Negotiation Involves exchange of

before bargaining commences Information improves access to justice.
is a process of exchange of demands or offers for counter demands or counter
needs of both are in focus. To win at the expense of party i exploitation and
bjective of mediation. The ethics of challenge. which informs the adversarial
in court litigation, is totally eschewed in mediation. Often creative bargaining
ition enlarges the parties to achieve satisfaction. The mediator may identify
and move the parties in the direction of a solution w hen they are stalled. He
, a catalyst. He does not dictate solutions. He does not even pressurise the
prefer conciliation to conflict. That Isa value, which the parties have to bring
* negotiating table. Otherwise, mediation would be a non-starter..

sent. So long as
1ediation process

settlement on the
intly explore and

parties. Mediation

! ipled negotiations ; Explc
ves and an opportunity to tory Stage
nst ikely outcome of
, of reality. Mediation,
nt and fast process 0 @
not reached. Rather,

' possible opportunity 10 ]

ude the party is likely to take on

or may explore as to what attit
lear at

lar aspect, but he need not encourage the party to make it €
" exploratory stage itself. If he does that, it becomes non-negotiable

at the outset. The mediator can adopt various strategies to seek
X

activist, who ploneered Rural Conciliation

DK S
th 15 a leading advocate and legal aid
s an honorary visiting

Frogramme by setting up several centers in Tamil Nadu and ¥
ssor of National Law School of India University, Bangalore. 3

Sampath, Mediation: Concept and Techniques, Clinical Legal Education, EBC, Lucknow.
1998, pp 152-159.
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Mediation and Conciliation

n UK. Center for Dispute Resolution (CEDR), is
tution offering mediation services to business in the
cessfully settled international disputes from various

rld, in particular the US, UK, Australia, and the Pacific
‘the UK and Hong Kong, the main emphasis has been

nce. Savings in costs are estimated to range from 50,000 to
pounds per party.s

NEXED ProCESS IN US

in the year 1768, arbitration as a well-established alternative,
vailable in New York, and thereafter in other cities, to settle
in the clothing, printing and merchant seaman industries, by
arbitration tribunals. In 1920 New York passed the first state
ising voluntary arbitration agreements. The community dispute
‘movement spawned from the social activism of the 1960s and
‘propel the ADR movement. With the promulgation of Civil

‘E&glhat is promised
0 who should do
The mediators
hese difficulties

tisfaclio:: ct in 1964 came the creation of the Community Related Services
& B e rum hich utilised mediation and negotiation to assist in preventing

Itself carry the and resolving community-wide racial and ethnic disputes. During

CRS helped resolve numerous disputes involving schools, police,
d other government entities. In 1970s, broad based advocacy,

reased use of ADR techniques emerged, which trend acquired the
‘of Alternative Dispute Resolution. It was officially recognised by the
Bar Association in 1976, which has a Dispute Resolution Section
ay. In the late 1960s and early 1970s, the federal Law Enforcement
tance Administration (LEAA) funded both an arbitration program
diation program, which helped to settle thousands of cases. By
more than eighty community based alternative dispute resolution
‘Were in operation which grew into more than 400 local community
enters throughout United States.

cooperation in
defies performance,
ind the parties themselves
entation later.

due to unwieldy and
to lawyer dominated
d formats, mini-trial/
settlement into a
ige, are some methods

g

Mackie and Edward Light Burn, Jnternational Mediation— The UK Experience, ADR.

‘-l Itis and How it works? 2002, pp 137-142.
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Mediation and Conciliation

on through funds accumulated from an ADR surcharge
{ -filing fee."!

1 Courts, the American Bar Association and other agencies
a court-annexed-process and mostly this method is
effective tool in deciding different types of cases including
claims, sexual harassment complaints, and disputes regarding
in case of couples who have filed for divorce

N AS A PRE-TRIAL PROCESS

used as a pre-trial process as well. The existence, description,
ly, condition and location of documents, books and other
ected to be discovered via conciliatory methods. The process
elpful in discovering the identity and witnesses. These processes
making adjudication a comprehensive and practical process
process, the judges call for pre-trial conference where parties and
are present to:

liation of all
5.0 Later it

of commercial
York, Chicago plify issues,
e agreements of facts,

give yet another opportunity to settle before trial.

if mediation is not resorted to and settlement is reached, the process

in cutting the time of trial, case is well prepared and quality of justice
. Some times the pretrial cause more delay and more congestion
and it may not be useful in all cases. It is more a case management

sm than mediation, but it may lead to mediated settlement.

90 (ADRA) and the

increased use of ADR in

g process can help in various kinds of disputes such as marital

f institutionalising
erican Bar Association ;
ments in Tulsa, Oklahoma, i

ton and Washington these
t features of the dispute

ediation by Equal Employment Opportunity Commission (EEQOC)

lion as a form of ADR is offered by the US Equal Employment
ortunity Commission (EEOC) The decision to mediate is completely
for the the employer as well as the employee. Mediation gives
€5 an opportunity to discuss the issues raised in the charge, clear
5 nderstandings, determine the underlying interests or concerns,

s
EA Sander, Dispute Resolution within and outside the Courts-An Overview af the L

M"“- ADR-What it Is and how it works, 2002, pp 123-133
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Mediation and Conciliation

ation at the Conciliation Stage

t the conciliation stage, EEOC sits as a participant—
‘party and respondent—with an independent mediator

's Request

request mediation without an offer from EEOC. As long
agree to participate, EEOC will consider the charge for

aintains strict confidentiality in its mediation program. The
d the parties must sign agreements that they will keep everything
vealed during the mediation confidential. The mediation sessions
-recorded or transcribed. Notes taken during the mediation by
ator are destroyed. Furthermore, in order to ensure confidentiality,
ation program is insulated from the EEOC'’s investigative and
functions. EEOC mediators only mediate charges. They are
from performing any other functions related to the investigation
of charges.

OC charges or
nters into contract

at a Mediation Session

harging party and a representative of the employer can attend the
session. The person representing the employer has to be familiar
facts of the charge and have the authority to settle the charge on
the employer.

or to an investigation
rces by avoiding the

ly resolved through Assistance

Is not necessary to have an attorney or other representative A

0 participate in EEOC's mediation program, either party may choose
The mediator will decide what role the attorney or representative
 during the mediation. The mediator may ask that they provide
ind counsel, but not speak for a party. If a party plans to bring an
 Or other representative to the mediation session, he or she can
this with the mediator prior to the mediation session.

R
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Mediation and Conciliation

eir needs. In addition, mediation is faster than the
tive process. For instance, in fiscal year 2003, mediated
in an average of 85 days in comparison to the 160 days
to go through the traditional investigative process. The
allow the parties to preserve or repair the employment
resolution is not reached, the charge will be investigated

.uss information about the underlying dispute. Through
munication, mediation can foster improved working

ments to Mediate (UAMS)

‘Agreement to Mediate is an agreement between EEOC and an
‘mediate all eligible charges filed against the employer, prior to
nvestigation or litigation. A UAM substitutes for the individual
it to mediate which the parties sign prior to a mediation being
Because mediation is voluntary, the employer or the charging
pt out of mediation on a particular charge even though a UAM
] signed.
U 3m’ny be local, regional, or national. Local UAMs are agreements
tween an employer and a particular EEOC field office to mediate
harges filed against that employer within the field office's
phic jurisdiction. Regional and national UAMs are agreements
n employer and the EEOC to mediate all of an employer’ eligible
in a multi-state region or on a nationwide basis.

ment reached in
orceable in court
of discrimination

of UAM?

A

demonstrates from the outset a company’s willingness 10 mediate
ligible for mediation, this may contribute to the ultimate
resolution of a matter.

?UAM. the initial step of contacting the emp!
mediate a particular charge is shortened or eliminated. A UAM
Ishes a point of contact for the employer, thereby expediting the flow
rmation between the EEOC and the employer. Fast tracking fh"
tion through established contact points expedites the scheduling
C's ADR coordinators of EEOC's
e 1.800-669-4000 (Voice) or 1

[ unnecessary litigation.
nfidential, information
be disclosed to anyone
ot be used during any

loyer to see if they

httpi//www.eeoc gov/mediate/facts. htmk EEO!
al Contact Center, EEQC has toll free numbe
669-6820 (TTY) for additional information.
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ent of disputes had been the norm in Ceylon since ancient
onciliation Boards Act 1958 consolidated ADR by
alising it and provided for community level resolution of minor
e pre-trial stage. Because of deficiencies in this Act, it was

atory settlement. was introduced with better mechanism of mediation for minor
to concede some |
rms of conciliation t diation boards are appointed at community level, its members
i ation led - com| of people of the community and enjoy territorial jurisdiction,
ds to a defined administrative area. These Boards are empowered
disputes by the process of mediation, referred to it by disputing
ell as, in certain instances, by the courts. Mediators are appointed
pendent commission consisting of five members appointed by
dent, three of whom are required to be retired judges of the Supreme
or Court of Appeal. The Act specifically requires that only
sations of an a political character can nominate persons to be appointed
commission, to mediation boards, and all nominated persons are
1o undergo a training course in mediation skills and techniques,
the aptitude of the nominees are assessed and the commission
as mediators only such persons as are reported to possess the
Pﬂtude. skills and techniques. There is a permanent cadre of
r trainers. Where an application is made by one party. the mediation
required to request the attendance of both so as to attempt
. The party is free to reject as there is no power to compel the
'board has to function in an atmosphere which is entirely informal.

wee Sgl Lankan Government
ciliation process, with State
hout resorting to settlement
onsisting of three members
ld a term of four years. The

uncils in each municipality.
Here the lawyers were
incils. A very small fee
there is no mediation in
ning matrimonial matters,

Aania Sourdin, Matching Disputes to Dispute Resolution Processes-The Australian Context.

DR What 1t is and how it works, 2002, The four models-the Hawail program. 'lht
et of Columbia Multi-Door Courthouse program, The Florlda criteriaand the New
‘Guide are analysed in Australian context by Tanla Sourdin in his study in methods
g disputes vis-a-vis their suitability for mediation.

tion and use of four different
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Mediation and Conciliation

mer E RESOLUTION
‘Business Center, Hong Kong, has institutionalised the
n, according it the status of commercial court. In 1985

resolve their disputes not only by arbitration but by
well, such as mediation. HKIAC is a non-profit company,
organised by the business community and operating under
cil, composed of business and professional people of different
nd with a wide diversity of skills and experience. The
me is administered by HKIAC. Many construction disputes
 mediation.
f criminal

ION AS AN EXPERIMENT IN HIMACHAL PRADESH, INDIA

nfortunately the rules

o dissatisfaction B cant developments, however, gave the needed impetus to

gnising mediation/conciliation as a useful alternative for dispute
on, as compared to the court system, in Himachal Pradesh, India.
84, faced with the problem of mounting arrears in subordinate courts,
al Pradesh High Court evolved a project for disposal of pending
conciliation, insisting on pre-trail conciliation in fresh cases. The
t was in the nature of the Michigan Mediation, tried in Canada
‘pending litigation cases though not on the scale practiced in
Pradesh.

' matters of rent control, marriage and family
enance by dependents under s 125 of code of
PC), water disputes, easementary rights or Motor Vehicle Accident
the conciliatory efforts made by senior sub-judge yielded
dented results. Each court spent four to siX days in a month on
on to compile all those cases, which could be settled. First the
had to sort out the oldest cases of selected categories and refer
to the district judge to transfer to conciliation courts, where l.h:’
et judge formally sought opinion of the counsels. Any court with
nal jurisdiction could initiate conciliation. The conciliation Cgut"
i a just and fair formula for amicable settlement. It was aske: m(;

adopt conciliation or hear the case on merits. Once S'm'[lel?m"(d‘ ;c
it had to be recorded according to 0 23 Code of Civil roce";.:se
Ve CPC) (compromise of suit) or © 32 CPC (agreement OF :Z??:;oglve
= next friend or guardian for the suit), Parties were as S s

C
125 alternative methods of Dispute Resolution - aking that they shall abide by settlement and fore
)2, pp 182-185. ‘ ation,

Jrdinance in 1961
civil cases and petty
er a dispute arises, the
have to nominate two
r of Union Council.
akistan Law Reforms
f conciliation courts,
jith the process as it generated

W
B

cheaper justice relieving the
oney, which they would 1

ods resorted to by these .
ciliation is the primary
as it was in adversarial

disputes, claims for
Criminal Procedure
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- making it
tﬁmnt of their

nstitutionalised and made
nount of money.
aper, in cost, than

or arrive at a decision,
it does not become a

Mediation and Conciliation

cision the parties have an equal say in the process and
a terms, not the mediator alone. There is no determination

%
fidentiality

itration and Conciliation Act specifically provide for confidentiality
ormation disclosed during the mediation process. All parties to the
e sign a confidentiality agreement, Even otherwise parties may agree

oids Litigation

 costing less than a law suit, the mediation avoids the uncertainty

diation fosters a problem solving approach to complaints and workplace

Q Improves Communication

al setting where both parties

iation provides a neutral and confidenti
ing dispute. Enhanced

can. ‘openly discuss their views on the underly

“Communication can lead to mutually satisfactory resolutions.

9) Tailor Made Solutions

tral third party assists the parties in reaching
cial resolution.

a voluntary, mutually
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d ey have complete
h and every provision of any

forcibly on anyone.

desire and agree, be that by
ege. Mediation discussions and
issible in any subsequent

g, except for a finalised and signed

Mediation and Conciliation

The mediator is obligated to describe any exceptions

fidentiality of mediation. Confidentiality in mediation

I “in writing, although the mediator may retain his or her

sility to refuse to testify in any contested case. The extent of

ntiality for any ‘caucus meetings' (private sessions or meetings
mediator and individual parties) should also be defined.

n process offers a full opportunity to obtain and incorporate

other expert information and advice. Mutually acceptable experts

ed. Such jointly obtained expert information can be designated

nfidential to mediation or, as the parties desire, as admissible in

| quent contested proceeding. Expert advice is never determinative
m on. The parties always retain decision-making power. Mediators
bound to encourage parties to obtain legal counsel and to advise them

e any mediated agreement involving legal issues reviewed by
ndent legal counsel prior to signing. Whether legal advice is sought,

. Neutral, Balanced and Safe

iator has an equal and balanced responsibility to assist each

lating party and cannot favor the interests of any one party over another,

nor should the mediator favor a particular result in mediation. The mediator

ethically obligated to acknowledge any substantive bias on major issues

iscussion, The mediator’s role is to ensure that parties reach agreement

In a voluntarily and informed manner, and not due to coercion orf
itimidation.

 Self-Responsible and Satisfying

d their own conflict, the

esearch has proved that having actively resolve
ates due to the

likelihood of compliance by the parties dramatically elev
Pprocess of mediation.

- The above qualities explain the
disputes, in a consensual and impartial manner.
the most viable process of resolving a conflict between .
any other legal process is opted for, for settling the dispute. As this is
known as assisted negotiation or structured negotiation, it is basically a
necessary assistance to the negotiators who are the parties themselves. The
mediator facilitates, renders assistance, glves advise if necessary, presents

role of the mediator, in settling the

Mediation is accepted as
two parties before

251




ion at the beginning

st of mediation would
the mediator and the

ation. In this endeavor,
‘and what should be

ho are either involved

on the issues before

Mediation and Conciliation

party is not joined, the decision may not be binding
re process may go waste. The persons who are capable of

nce hether the parties will represent themselves or be
counsel.

has to contact the parties at and make them aware about,

enefits of mediation, in comparison to other processes.

o build necessary credibility and atmosphere to say that he

urage and credibility to assist in resolution of the dispute.

ediator has to establish a rapport between the disputants.

bit his personal credibility, build institutional credibility, so
arties are ready to establish a rapport between them.

ere

g of a mediation session is very important. The atmosph
St session sets the necessary atmosphere for resolution.

ECTING AND ANALYSING THE RELEVANT INFORMATION

ator obtains necessary clues, of the issues, from statements of the
develops further information from there which helps him in
blishing a focus and maintain a momentum of the resolution process.
Opening statement, the circumstances in which the dispute arose, the
and substance of the issues to be resolved are expected to be collected

m the parties at the first or second phase of mediation.
tor has to strategically draft the list of issues, circulate it among

parties, collect their suggestions and finally secure the consensus in
order of their preference

t and fixing the issues in list of priority, in : i
resolution process. If needed, he has to reframe the [ssues or re(?ﬂ :
‘or reprioritise the issues. He has to see whether the interests arn

‘of all the parties are reflected in the Issues listed or not.

UNICATION PROCESS
ation between the

communic
of ective

next stage : i flow :
ge in mediation is the ¢ cach other’s persp

'.tam parties. The parties understanding ©!
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‘the parties
. It is always

them s to collect
pase the credibility

tﬂen‘leht points. The
g8 the BATNA and

between the parties.
ested and the benefits

Mediation and Concillation

ation Facilitator

seeks to ensure that each party is fully heard in the mediation

en necessary, the mediator can help by rephrasing or reframing
nunications so that they are better understood and received.

oner and Clarifier

“mediator probes issues and confirms understandings to ensure that
participants and the mediator have a full understanding.

The mediator suggests procedures for making progress in m
disc ussions, which may include caucus meetings, consultation with outside
counsel and consultation with substantive experts.

Counsellor

‘The mediator may exercise his or her discretion to play devil’s advocate
with one or both parties as to the practicality of solutions they are
considering or the extent to which certain options are consistent with
particlpants’ stated goals, interests and positive intentions.

Catalyst

ating new perspectives and

By offering options for considerations. stimul.
rves as a stimulant

offering reference points for consideration, mediator se
for the parties reaching agreement,

Responsible Record Holder

The mediator manages and keeps track of all necessary information, drafts
the parties’ agreement, and may assist the parties to implement their
agreement.
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alief desired. As a
know what they really
1t they hope to achieve

delay involved in the same;
alternative of trial is adopted;
ons, if any, in case the mediation

(i) Explain the facts as the law sees them, so that the clients understand
that what matters are not ‘the facts' but the admissible evidence
- This helps clients avoid trouble later.

‘(ﬁ) Explain the law, as the State has created it, so that the clients
" understand that the result they will get will not necessarily be

what they think is fair but what the law allows.

) Update the status of the case so to help the client understand how
X much, or how little, time settlement can save.

(iv) Explain the status of negotiations (if any) to make certain that the

client approves of at least where the negotiations will start.

{(v) Determine and set the goals that the client is seeking from the
dispute and the resolution process to make certain that you are
headed in the right direction.

(vi) Define your client’s objectives to get concrete goals.

(vii) Examine the alternatives to the client’s objectives.

(vil) Explain to your client the alternatives to settlement (including
risks, delays and enforceability of judgments, if any), to help the
client realise that having a trial and receiving a verdict is not
necessarily the end of the process.

) Know how to validate opponent’s file

(i) Review and make certain that the opposite party has all of the
materials necessary to fully negotiate. Twenty per cent of all
mediations that fail is due to the fact that one party did not prepare
properly.

(“) Both the parties should provide all the necessary detal
evidence, related to the dispute, to the other p
commencing with mediation process.

ils as well as
arty before

STAGES OF MEDIATION

(1) First stage: Coming together of necessitating parties;
(2) Second Stage: Discovering all the facts of the case:
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their essential needs and how to best meet them rather
realisation of positions. L Boule refers to this as facilitative

Tt is the most historically common practice being the model
were three mediators, one a plaintiff’s attorney, one a defense
, and one a lay person, who heard both the sides, evaluated the

ed their evaluations to the parties, and then attempted to help
negotiate a final settlement based on the evaluations. This model

MEDIATION

diation s a directive process. Without going into excessive detail, some
cultural groups are incapable of perceiving mediation as anything else,
regardless of what is really happening, even with scripted role-plays. Many
mers hope for this type of mediator, regardless of what their

scholars or others think they should need or want.

attorneys,

CLAsSIC MEDIATION

by, in a face-to-face

‘Mediation s a facilitative reconciling process where
heir conflicts and

F‘ﬁg. with the help of a neutral, parties explore t
-misunderstandings and come to reconciliation.

ipants are transformed in their
ognition and empowerment,
ediation process teaches

and to solve their own "PuRre ProcEss MEDIATION
ule in Mediat 1996),
tic mediation a:(:o‘:ef.e is a)n ‘Mediation is a neutral intermediary process. This method is also known as
{ﬁ’ﬁﬂmﬁeuﬁcuseof mediation Pure Process Mediation and the mediator’s skill set and background
‘ . knowledge are seen as generally inconsequential. It is what medla(k]n;\ has
aid to mediate.

become in almost every arena where mediators are p

e Two
Boule is Facilitative Mediation. STYLES OF MEDIATION

tion, which is an anal nt where
A ytical event There are two styles of mediation; facilitative and evaluativ

e, These are not

P
17 Stephen R Marsh, Models of Mediation, hep://adrr com/adrd/mediation.htm.
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the need of including the interests of all parties in an
Aichael Tsur states that the agreement should be intelligible
G} all parties and stand up to the hard experience of reality.
n agreement needs to respect the mediation process’s dynamic
mental principles. Mediation agreement is a product of the
f two parties, who willingly come together to resolve their
nder the guidance of a skilled mediator. The parties come to
and then accept their own needs, to protect their common
i ,and to rebuild communication, after recognising that this is the
ative orientations ve and successful agreements, both in the short and long term.
the definition : i diation agreement is fundamentally different in content, style
nguage from a legal (or any other) agreement. This is due to the
nature of each agreement, since it is created by the parties themselves,
ult of their specific conflict and the mediation process, as they
experience it. There is a lack of professional, academic and technical guidance
in this area. The crafting of a mediation agreement is an acquired skill,
rpened and improved by continued involvement in the work.
Based on the experience the author has identified seven dimensions that
ppear throughout the mediation process in different guises and forms
further states that ‘embedded in these dimensions are the tools for
; { ‘writing the agreement .
‘ | N'e'gollauon is based on seven basic elcmems.m Often, when parties
in to stake out their positions in a negotiation process, the positions
Ive into conflict. Therefore, to identify and understand these seven
there may be a need for elements [s essential, since they organise the negotiation process.
mediated upon. It is not Parallel to negotiation. the mediation process proceeds in seven stages’”
to a formal agreement. It is that builds a congenial atmosphere, trust, and addresses misunderstandings
ediation immediately after between the parties in such a way that it helps generate options for consensus
neir differences therefore ruling ‘and reach joint solutions. When writing mediation agreements, there are
immfsible to have a standard seven dimensions to be identified as well. The dimensions are presented
which is dynamic by nature. sequentially, however, in reality they are employed in a more integrated
manner.

greement. It is
be found out, based }
‘agreement must be
The well-settled
rceable, to reap the

THE SEvEN Dimensions OF WRITING MEDIATION AGREEMENTS

formation, how if
3 mtho:’adMnZ;:\::?r:::f]:ﬂ; 1. Accurate identity of parties;
tored Tt A 2. Reflecting the Framework of the Agreement:
3. Priority of Interests after Identifying Topics;

e D
19 Roger Fisher and William Ury, Gerting 10 tés, New York Penguln Bookscl 96

20 Harvard Uniyersity Model 1976.
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clarify the capacity
eveal itself until a later
tion may warrant a brief

| by an employee in the
mployee’s authority. He
final decisions, and may
e mediator is obligated, at
otiator’s authority. This
cally, by asking simple,

vg'é position within and
s person who reached an
e legal counsel? All this will

raightforward, non-judgmental
ns in a manner that arouses
slucidate the questions with a
successful conclusion of the

diation agreement can facilitate

intrinsically, less formal than more
ntext of each culture it is up to the

Mediation and Conciliation

nd the parties to find appropriate means of creating a more
formal environment. Personalisation reinforces the obligation

5, when the time comes to execute the terms of the agreement, first
esenting it to the relevant individual, in case of a company. the
ator, personally, details all the negotiations that made the agreement
e, thereby committing him/her to the agreement.

mal references, if any, in the language of the agreement make It
que. Mediation agreements belong to the parties, adding a new
on to each of their original positions and attitudes. Mediation
sments should feel different from a labor contract, a real estate title

‘agreement must reflect the essential elements of process that lead to a
conclusion. A framework is necessary, not only in order to define the main
points of the conflict but to maintain the relations between the parties.
ramework contains the basic paints of the dispute that created
ed for mediation.

The framework must be introduced at the very beginning of the
formulation of the mediation agreement. The purpose of the framework Is
‘merely to outline the central and relevant points in dispute, to highlight
the mutual interest of both parties to resolve It, and to include a general
statement that resolution has been reached. All this should be stated simply
and factually without entering into the details of the conflict itsell. To bF
omitted at this stage is the history of the conflict and all the details. It is
valuable to be clear about what is being dealt with right at the beginning.

assures that the parties are aligned to the common goal.

The parties themselves define the framework of mediation. They are lh.e
ones who explain why the mediation is taking place, what the dispute 15
about, and what their respective interests are. They are the ones who clarify
and decide the issue at hand. The framework arises from the details that
unfold in the mediation process.

The framework is short and to the point, cont
Which both the parties already concur. The framework Is sepa
complete agreement, which will emerge only as the mediat
continues.

the

aining all the facts, to
rate from the
ion process
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mportant to
rioritise the

“mediator’s job to
0 rank the points in
iction with interim

nt parties. For example, in a
 precede any evaluation of the

W, and social norms say? For
law, the actual granting

, or, the parties may express
resolved. All such suggestions
ting as they are vital. It is possible

lution of the dispute.
not b_l_nd‘t‘he parties once the time
ement ends. [t makes no difference how

to further agreement. Provisional agreements are a fundamental
tion. Just as the mediation process itself should endeavor to
parent as possible, so should the provisional, as well as, final
With this in mind, the written language of the agreement should
ar, detailed and progressive. Wherever possible this helps
the party’s connection and commitment to the agreement.
fonal agreement helps clarify, for the parties, their actual goals
liation. This, in turn, enables them to consult with friends or
constructively. A provisional agreement to which details may
) or subtracted from-gives the parties a sense of flexibility. This
embrace the process and may liberate them from rigid postures.
s also calm their fears of being coerced into agreeing to something
sy are averse to. A provisional agreement conveys the message that this is
‘agleement. that the decisions they reach are, in fact, their own thus
ng the parties sense of ownership of the agreement.
provisional agreement builds or renews trust and gives a tangible
dication as to whether a final agreement is really possible. Part of reaching
stage of drafting a provisional agreement is self-scrutiny by the parties

fhemselves. What terms they can commit to writing and whether they

‘moved towards a resolution?
The ideal situation is for the final agreement to come fro
themselves, Unfortunately, this does not often happen. This is the power
of the provisional agreement, it gives the parties the tools with which to
develop a final agreement that will satisfy them both.

5. Revisions

Revisions to a provisional agreement,
mediator an important tool, an understanding 0
intentions toward cach other, and of how they feel
Process thus far.

ThmuEhOUK the drafting of the agreement it is important fo 'conslan(ly
Tevise to view the agreement as fluid until it is final. Formulation of the
revisions is best done at a separate meeting with each party individually
Only afterwards should both parties meet 10 decide which clauses should
be incorporated into a final agreement.

Wh&never a party expresses an interest in changing an
Important to understand whether it fundamentally changes of merely alters
e agreement. Further, it is important for the mediator to know the source

m the parties

requested by the parties, give the
f the parties underlying
about the mediation

agreement, 1t is
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f the contextual circumstances.

's signature to the agreement now ensures that the agreement’s
omes that of a binding legal document and can be approved by a
Taw.
is juncture, the mediator explains to the parties the significance of
signatures and various logistical details that attend to giving this
ment the force of judgment. Moreover, it is essential to clarify to the
hat while this agreement is meant to resolve the present conflict,
y nevertheless have the option of returning to mediation should future

cts arise.

)na more personal note, now s the time for the mediator to acknowledge
parties efforts invested in the process that led to this resolution.
urthermore, the mediator should express the hope that this experience
and new found awareness of conflict resolution be internalised in such a
way that will empower the parties with the skills and motivation m;l de-
escalate and resolve future conflicts that may arise within their lives.”

the reading, after each section,
understand the provisions in
minds.

MEDIATION IN A COMMERCIAL LITIGATION

'vMédlaﬂon is often the last chance to find a solution to the problem, that

T led to litigation, rather than place a monetary value on the injury. ADR is
of mistakes,

nterests, the parties should ;
2 'lng ﬂrl:al e often the last chance to explore early resolution. correction
s the g and control of costs, if litigation cannot be avoided.
ment violates or ignores their I X reducing
tha mportantly, commercial litigation mediation can focus on
that each of the parties has done lve important
: % €osts in litigation or on picking neutral arbitrators to resolve imp
advisor of their choice, the Tt lace to structure
es such as valuation. Mediation should be seen as a place

although it is an option for 0
S gL future relationships whether or not the litigation continues. The parties

ivate attorney, it is important ! .
n £ 2 have to answer these question themselves, first, can they preserve or
nderstands and appreciates the ; b R
3 strengthen the business relationship that is being destroyed by g

the Issue underneath the

uate and rt t ement,
mplishe:u g;”;lngl::ei:!g;lon. as Second, can they find a business alternative to
nt. Nevertheless, the possibility of matters resulting in the breach of contract or other cor

nmercial problem?

D ‘
21 Michael Tsur, The Art of Writing A Mediation Agreement, from articles listed on website

www mediate.com.
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ften the best method of handling the mediator is often expected to have substant

Mediation and Conciliation

he plaintiff has moved into a reasonable range can the

agree to the necessary amounts to close the gap (between

ffer amounts and the amount that is reasonable). Often

e range figure provides an incentive, as does the possibility

settlements between the plaintiff and some defendants.

m to resolve more consistently if mediation occurs early.

‘many defendants, most medical malpractice defendants are

ho can understand the risks and the theories. They may,

likely, have access to almost all the facts long before they come
notice of the plaintiff.

works best when both parties are still able to communicate
other.
lediation is a preffered way of resolving disputes and many hospitals
octsing on maintaining inhouse mediation staff. Such programs have
fited, staff and patient relation problems, as much as litigation issues
. As a result, more and more hospitals are adding mediators to their
Resources (HR) department.

liation process has also being tried and followed in bankruptcy
;,,“ \gs, with the agreement of the parties. Since bankruptcy often
/s non-zero sum solutions, mediation has been growing in that area,

as the result of successes, that the attorneys have had using this

is one area where waiting to mediate, until counsel can
ermine if there is going to be a contest, may well be superior to
mediately moving forward to mediation. As a result, instead of rushing
mediation, bankruptcy law calls for a wait and watch attitude.
Courts using bankruptcy mediators generally require that the mediators
“have at least 10 years of licensed law practice in bankruptcy and forty
essful mediators, there i hm.us from an Massachusets Continuing Legal Education (MCLE) approved
; Pprogram providing instruction in mediation. .
This is because bankruptcy appears to be an area where practice in the

Qs ce et goes o0 area of law mediated upon Is important to the success of the process, and
fal input in suggesting

‘medical malpractice
‘of cases in important
micably without loss of

to a reasonable settlement alternatives under the bankruptcy code.
initial contribution to test
about that range.

S
23 Source: httpHadrr.com/adr lessaye.htm -
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espite that being freed from rigid rules of CPC 1908
ct 1872. Mediation provides multiple options and
chieve consensus between conflicting parties.

gnised by law as one of the best methods of dispute
provides for it under various statutes. The CPC
vides for conciliation between the parties. Now s 89
ong base for sponsoring the conciliation process with the
pro-active judge, who finds the conciliators and directs the
N, as a matter of statutory obligation. The oldest provision
jon is s 12 of the Industrial Disputes Act 1947 (ID Act). The
makes strikes or lockouts illegal if they are resorted to when the
process is on.
thod is quite appropriate especially to tackle marital problems,
rights of parties take a secondary seat and the possible welfare of
and the need to protect the ‘marriage’ as an institution Is given
unless there are compelling reasons to dissolve the marriage. Even
SA : aceful separation, conciliation, as a pre-condition for mutual consent
i eS¢ { ! plication, is a practical problem solving approach.

b nerally arbitration continues to be a preferred option to litigation.
. egard to contractual disputes, of commercial

iewed from their nsidered useful. Even in industrial disputes, concili
eable expressions. The ey are referred for adjudication. The process of conci
ul completion of the ] recognition in the CPC (o XXXIIA r 3), in ID Act (s 12) and the
ults in a mutuall : Marriage Act 1955 (s 23), this s in essence similar to the American
T x t of court annexed mediation. However, there is no well-structured
ess backed by statutory sanctions. Thus, conciliation under these
tes, could not achieve the same degree of popularity as that in USA.

the laws that provide for conciliation are:

) Industrial Disputes Act 1947.
(2) The Hindu Marriage Act 1955.
-fand then providing all 3) By Courts Act S04,
Rl on; cther than (4) Code of Civil Procedure 1908 as amended in 197
(5) Legal Services Authorities Act 1987.
(6) Arbitration and Conciliation Act 1996

nature, conciliation
ation is preferred
Jiation received

1asis is, in comparison with

6, 1999 and 2002.

1. CONCILIATION UNDER INDUSTRIAL DisPUTES ACT 1947

India accepted the tripartite approach to labor problems when it became a
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the third five-year plan, to industrial relations
sanctions and the emphasis was placed upon

ery as provided under ID Act is of two types:

fficers, and

by notification, appoints some officers as concillation

them with the duty of mediating in and promoting a

| justrial disputes. A conciliation officer is appointed either
<t o ; area or specified industry, or for a limited period. He makes
djudicat nartles fa iﬂvwﬁgauon before commencing conciliation In disputes in
B ol o L ic utility services. The preliminary investigation usually consists

jurisdiction or not?

er the disputes falls under his
him constitute an

hether the grievances/demands presented t0
trial dispute or not?
ther the demands are bona fide or vexatious?

the conciliator decides to intervene, he serves a formal nm?ce to
timating them about the date of commencement of conciliatory

e es temporary or
i ntec board should be

(1) and (2) of the ID Act deal with appointment of conciliation
his geographical area of jurisdiction. Section 2(d) and (c) refers
liation officer and proceedings, and s 2(p) talks about settlement.

ON UNDER INDUSTRIAL DISPUTES Act 1947

e

ng and other means,
”50 I 1 ration before
n. s 0A deals with voluntary refere

' o labour court or tribunal, by

nce of disputes t0 arbitrd
a written agreement. The parties

. The
refer the matter to a presiding officer as per the agreement
jgate the dispute and submit

on or arbitrators shall have to invest! .
arbitrator
appropriate government the arbitration award signed by the a

e last stage of mutual
l\:‘_ﬁe'arbitmtoxs. as the case may be,

1ere the conciliation
India, efforts are made by .
rion leaders and employers. ;
D OF CE OF
tters which are likely to [ CoNCILIATION AND Uy
¥ = : oati hachinery,
B.Oal‘d of Conciliation was in existence. as an lnvestlgatlon ma

DISPUTES

o



on of documents
ination of witnesses,
Ibed. Every board
thin the meaning
he members of the
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STRIKE DURING CONCILIATION

rohibits strikes and lockouts during the pendency of the
proceedings before the Board and seven days after the

] proceedings. Strike commenced during such pendency
notice is treated as illegal strike. ’

INTO FACTS: ENQUIRY COMMITTEES

nent may constitute enquiry committees to conduct
, either with the consent of parties or without it, to ascertain
n and discover the facts. The appearance of witnesses before the

ting to dispute to a court of inquiry. Generally the whole dispute

be referred to the court of inquiry, only a related topic, which

rther investigation, as to facts can be referred. This court of

was also given the power of entering any premises, enforcing

ce of any person and examining him, compelling production of

nt, issuing commission for examination of witnesses, reception of

ince taken on affidavit, appointing assessors and granting an

jour ment. It has to find out certain facts and report within six months

tment. Sections 22, 23 prohibit strikes and lockouts while the

gs are before the Board of Conciliation, labour court of tribunal
when the facts are being enquired into by the court of enquiry.

ncﬂlalory Officer may hold a meeting of the representatives, of

the parties, jointly or of each party separately. In the first instance
a joint meeting is held as it provides an opportunity to the parttcﬁl

ace each other and put forward their respective viewpoints on the gcn(jm
16 and merits of the dispute in presence of each other. At the ﬁ:st‘
ting, with the parties, the conciliation officer may make sure that l;(.
resentatives of the parties, appearing before him, have been g
orised. Section 36(1) of the ID Act, details the persons who arc
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“this Act provides this im

0 conciliation officer;
-empowers the conciliation officer to make
n prescribed manner, to arbitrator
onal tribunals, as the case may be, agai

avenes the provisions of s 33:
e on employed in a public utility service shall go on strike in
of contract, during the pendency of any conciliation
eﬂings before a conciliation officer and seven days after
on of such proceedings. No employer carrying on any public
service shall lockout any of his workmen during the pendency
conciliation proceedings before a conciliation officer and seven
after the conclusion of such proceedings.

portant right to the workers

a complaint
labour court, tribunal

nst an employer, who

F CONCILIATION OFFICER

 duties of a conciliation officer are not judicial, but are purely
nistrative. Where any dispute exists, the conciliation officer
er giving reasonable notice under s 22, shall hold conciliation
eedings in the prescribed manner (s 12);
s the duty of the conciliation officer to induce the parties
ployees and employers) to come to a fair and amicable settlement

e conciliation officer fixes a date and place, and sends the notice
e same to both the parties. If the parties participate in the
ciliation, and arrive at a settlement, then it is called ‘settlement

ute' to the appropriate government.
urt under CPC i /i no settlement is reached between the parties, the conciliation
‘officer shall, as soon as practicable, after the close of the investigation,
the purpose ~send a full report setting forth the steps taken by him, fac.‘ts,
i mstances, his opinions etc, to the appropriate government;

s which he has { W) Section 12 (6) provides that a report under this section shall be
ustrial dispute; ‘ ~ submitted within 14 days of the commencement of the conciliation
re a conciliation P dings or within such a shorter period as may be fixed by the
loyers and the . ~ @ppropriated government. If the parties to the dispute request the
main unchanged. illation officer for the extension of the time for submission of

report, the conciliation officer, may extend such time;
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parties do not

orts to deduce

ain the real
‘the dispute,

e enabling the

n at an improper

' to feel that the

a feeling is against
solution and sign
arbitrator and will
fators should avoid

' solutions in an
tive solutions when
ns in order to keep

t gparﬁs. determining
or holding separate
ither party to the
owever, to improve
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of conciliation and labour enforceme
ent of right persons as the conciliatio
‘number of conciliation officers;
ormal status for conciliation officers:
on and supply of a conciliation manual:
_A graphical jurisdiction for each conciliation officer;
r on;.of statutory limit to three months:
nei 'gdon officers be provided with conveyance facility
adequately trained staff; ’
] "v@.ugatIori of the dispute through correspondence;

nt of functions:
n officers;

and

ciliation officers should freely mingle with the parties so as to
‘confidence in them;

uced by the employers to the adjudicators, or to enclose the
ies of the documents supplied by the parties with the failure
rt.

_problems without intervention of third party.

‘must be a union representing the majority of workmen. The
 expected to have an attitude of settling differences across the
the union. The union is supposed to adopt a realistic and

it is not possible to settle any problem by way of conciliation.
tion of process of conciliation through different provisions of law
ch as ID Act is not enough to solve the problems.

orm of works committee, which works for prevention of the problems

of addressing them after developing Into a problem. Its object is to
mity and good relations between employers and employees. In

dustrial establishment, a works committee can be constituted to

Upon common matters and interests of concern and endeavour
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4’,‘.); 3

A of the Constitution refers to securing participation of workers
nent of undertakings etc. Now this directive principle has

- in view of globalisation. Industrial laws have also found a
tion towards meeting the challenges of the changes. With
ney dominating investments and size of the industry, the
‘market strategies totally changed the perspective of indl—lslriﬂ]

oW the stress is on more production and amicable settlement of

t even by resorting to conciliation offered by the industries or
lepartments but by their own initiatives like negotiation under the

ment passed Family Courts Act in 1984 to address the problem
mestic disputes, not to adjudicate the issues or to punish the culprits,
achieve a settlement of the domestic problems. Section 9(1) says:
amily court shall endeavour in the first instance, to assist and
the parties in arriving at a settlement in respect of the subject
‘of the proceeding, where it is possible to do so consistent with the
and circumstances of the case.
ubsection (2) says: In addition to the general power to adjourn the
ings, the Family Court may adjourn the proceedings for such period
on officers. procedural «?Jthlnks fit to enable attempts to be made to effect a settlement, if it
its e main defects ‘appears to the Family Court that there is a reasonable possibility of
kS ttlement.
&i; cers : . the statutory duty cast upon the part of the family courts to conciliate
ommitments, the 5 ( g problem and reconcile the differences and settle family problems to
BiSergna the institution of family.
0 XXXIIA of CPC, the proceedings relating to matters concerning
ly are to be held in camera and the court is to make all efforts in
A¥Ing at a settlement in respect of the subject matter of the dispute and
: court is also entitled in such suits or proceedings to secure the services
Person or woman for the purpose of assisting the court. Before
ent of the Family Courts Act the suits and proceedings relming to
S concerning the family were provided for in by o XXXII-A of CPC
* to be dealt by regular civil court.
mera Proceedings are provided to help the settlement of disputes.
of the Family Court is to decide the disputes relating to family
t‘8°'l1g into the technicalities of admissibility of evidence, rules of
Procedure ete. Some times the recording of evidence also may not be
t necessary for ascertaining a fact or even ascertaining a fact may
essential for resolving disputes. However the parties must get a
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or conciliation
 rigid rules of

f courts.

ting to every matrimonial
ation, divorce, restitution
of marriage or as to the
the spouses or of either
person, guardlanshlp of a
cluc ceedings

e, including the pro

' court is to try f"f (d
a family dispute. During
the rigid rules of procedure

(X )  to
hosl et I tion on the state gove:-nmen‘her
' ‘ nsellors, officers and 0

i

Mediation and C, onciliation

required to assist a family court in the djs
de the family
es, as It may think fit. Section 9 impo
arriving at a settlement for
an adjourn Proceedings. Sectio
ly as far as the matters before the
dentiality of the Parties and procedure is protected by making
edings to be heard in camera under s 11. Section 15 reduces the
of recording oral evidence (s 15) and permits adducing of ey
haracter by way of an affidayic (s 16).
‘Andhra Pradesh Family Courts (High Courts) Rules 1995 enable
ily courts to hold sittings outside normal working hours and holidays
udge considers it necessary, Legal practitioner may be permitted
amicus curiae only and not as a paid vakil with vakalatnama,
owever the government has not appointed any counsellor or conciliator
ly other employee to assist the court,

purpose
n 10 relaxes the procedures
family courts are concerned

idence

ONCILIATION UNDER HINDU MARRIAGE AcT 1955

der amended Hindu Marriage Act 1955 (HM Act), the approach of the
owards family disputes is different from that of other ordinary civil
dings. Conciliation is preferred as the first resort by the courts. Another

= )mportant feature is that speedy trial is prescribed as a preferred mode of

lution of disputes.

on 23 (2) says that before proceeding to grant any relief under HM
it shall be the duty of the court, in the first instance, in every case
It is possible to do so, consistently with the nature and circumstances
case to make every endeavour to bring about reconciliation between
ies. However, reconciliation cannot be resorted to when the relief
voree is claimed, based on grounds of conversion, unsound mind,
Virulent disease, venereal disease, renouncing the world by entering religious
ord missing for seven years, [s 13(ii) to (vi)]. These grounds are

oncilable as per proviso under s 23(2) of the HM Act.
The HM Act 1955 was amended in 1976 wherein it provided for in

- S@Mera proceedings, under s 22, if desired by the parties and imposed a

tion on publication of family proceedings except the judgment of
high court or Supreme Court printed or published with the previous
ion of the court. [f any person prints or publishes any matter in
ention of the provisions of s 22(1) he shall be punishable with fine,
Which may extend to 1000 rupees. Section 21B is added to facilitate day-
earing, of Marriage disputes, for quick disposition. Six months is

bed as time for conclusion.
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olution by the parties themselves,
¢ culate it by choosing certa
of preference. These cho

alues. The mediator may help

When they define their problems,
in concrete situations, they make
ice situations have to be governed
when information about rights is

on provides for a space to the

really want, rather than what
will let them fight for.

of family disputes in addition to considerin

parties to sit down and focus on
they think they need to seak or

g a typical litigation

session to settle significant issues, attorneys will often find that
wyer facilitator/mediator (a specialised type of family counsellor
‘with the parties an hour at a time, from time to time) can often
ake the process a much less stressful and unpleasant one for their

ly, increasingly mediators are mediating divorces, prior to the

nt of counsel, with good effect and increased client satisfaction.

n Pickell in his article on ‘In Family Law, How is Mediation
Different from a Settlement Meeting??! says:

mediation has the clients meet face-to-face, usually in the absence of their

. With a trained family mediator present. Of course, this only happens after some
‘mediation screening has been done by the family mediator to make sure that the
le are suitable for mediation and that neither party is put in danger by such a face-
ot meeting,

t meetings are intended for settling some immediate and current

‘to them free by ) & ithout having link with long term relations and needs. Generally

to them unless it Pouses can chose settlement meetings for isolated and small issues.

Norman Pickell says:
parties have children of any age, the parties must consider more than just reaching
ed on professional ement. The parties need to recognise that a relationship will exist between them
ﬁke of the dispute at dlterthe divorce. This relationship will be tested time and again, even after the children
left the nest and are out on their own There will be birthdays, graduations and
gger the visit to the " school-related activities, weddings, gr.mdchlldrrn: funerals and f)lhrr In‘llpnrlalnl
3 rned should yield : - that will require some contact between the parties. Co-operation between the
pple conce! ts will go a long way in reducing the stress and anxiety In the lives of their children.
parents cope better, their children do so as well. .. Constant fighting, arguing and
ina marriage or similarly committed relatlonship generally leads to more of the
e while d'SZ’lVlng it, Unfonunmcly. the consequences of continuing this behaviour
dﬂmar.lc. including protracted litigation, escalating costs, and significant damage
that parties’ children’s emotional well-being. By the time the parties are [n lhclf'
fixing a label on it as v / 5 offices, they usually dislike each other, are very poor communicators, are highly
of solution. There wou distrustiul, and are fearful of belng hurt again,

arch g
jon Is essentially a $€ Source: littp Zadrr:com/adr Hessaye htm
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parties talk to
tion between the

f the o[_her. even

ation, each party relates
into the underlying and
e is determination of
law and the lawyers

i}e each side understand

ilitate communication, test

X

Mediation ang ¢ oncifiation

cular position. Much of the mediation process

€ parties’ respective interests, rather than Positional approach
ation. The focus on Interests in mediation changes the gy
dispute is characterised, analysed and proc. .

essed. An agreemeny
ly to result from a consensual process unless the discussion can pe

_Jjeyond Positions stated in rights-based terms, ang explore how the
arose, the expectations of either side, and uncover what is critica)
1 side in seeking a resolution

is devoted 1o

Y considered.
the parties have identified thejr options, they c.

an assess their merit
begin to negotiate their acceptance. Here the meq

iator often serves o
realities and offers €ncouragement to the

ile settlement meetings do not usually include the children, often
mediator will meet privately with the children (but only with the
of both parents). Children may have their own questions and

15, and have needs that are Quite different from their parents’ needs
ediation can also help the parties explain the situation of their
0N to their children in a constructive fashion. This is not done in a

CILIATION

ond fillip came from the statutory recognition accorded to
“H00. in the recent Arbitration and Conciliation Ordinance, which
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