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introduction to legal English

THE DEVELOPMENT OF MODERN et o0 o

Tne English language contains elements from many different European languages
and has also borrowed words from a wide variety of other languages. It IS
impossible to grasp how these influences affect the language without knowing a2
little about the history of the British Isles

prior to the Roman invasion in 55 ac, the inhabitants of Britain spoke a Ceitic
dialect. Latin made little impression until St. Augustine arrived in 597 ap to spread
Christianity. Latin words are regularly used in English, particularly in professional
language. In the legal profession, Latin phrases like inter alia (among others) and
per se (in itself) remain in current use.

subsequently, the Angles, saxons and Jutes invaded the British Isles from
mainiand northern EUrope. The language they br ought with them forms the

basis of what is known as old English. This gives uS the 100 most commonly
used words in the English language (words like God, man, womar, child, love, live,
go, at, to).

The Vikings began to raid the north-east of England from scandinavia from the
eighth century onwards. At a later date, a significant number of VIKings seitied in
this area, bringing with them their own linguistic contribution (which can be seen
for example in the NUMErous place names in the north-east of England (and
Scotland) ending in -Dy or -thorpe, -wick, -ham and in words such as egg.
husband, law, take, knife).

In 1064 the Normans invaded from northern France and conguered England.
Words such as court, parliament, justice, sovereign and marrage come from this
period.

Later, the English heiped themseives initially to further words from French,

such as chauffeur, bourgeois, elite. AS the British Empire expanded, furtner
opportunities to borrow words arose — words such as taboo and pukka came Into
the English language from that period.

The resulit of this multiplicity of linguistic influences is a rich and diverse language
with a complex grammar and many synonyms. For example, a coming together of
two or more people could be a meeting OF gathering (old english), assignation or
encounter (O'd French), @ rendezvous, rally of reunion (French), @ caucus
(Algonquin), pow-wow (Narragansett) or a tryst (Old French).
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¢ As noted above, Latin and French have particular relevance to legal and
[EEY sourcESOFLEGALENGUSH ... professionsllanguage,whie Oid ngish and O Norse are more reevant o

' daily speech.
Legal English reflects the mixture of languages which has produced the English Y308

 language generally. However, modern legal English owes a particular debt to ] To examine the truth of this statement, look at the following sentences.
French and Latin. Following the Norman invasion of England in 1066, French ‘
became the official language of England, although most ordinary people still spoke Example 1
English. For a period of nearly 300 years, French was the language of legal i
proceedings, with the result that many words in current legal use have their roots : The merchandise contained in the consignment is of inferior quality to that
in this period. These include property, estate, chattel, lease, executor and tenant. ‘ anticipated by the purchaser.

During this period, Latin remained the language of formal records and statutes. The - Old English
However, since only the learned were fluent in Latin, it never became the Merchandise — from Old French
language of legal pleading or debate. Contained — from Latin

Tnerefore, for several centuries following the Norman invasion, three languages = fromiatn

were used in England. English remained the spoken language of the majority of The — Old English |
the population, but aimost all writing was done in French or Latin. English was not Consignmentisform Lathn
used in legal matters. ‘ Is — Old English

s Of - Old English
In 1356, the Statute of Pleading was enacted (in French). It stated that all legal Inferior — from Latin

proceedings should be in English, but recorded in Latin. Nonetheless, the use of Quality - from Latin
French in legal pleadings continued into the seventeenth century in some areas of To - Old English

the law. In tr_us Iafer period, new branches, in particular of commercial law, began to That - Old English
develop entirely in English and remain relatively free of French-based terminology. Anticipated — from Latin

A% metg';'::d word became more commonplace, some writers made a deliberate %’:e__og :2?':2“
effortm ‘opt words derived from Latin, with the aim of making their text appear i fgrom 2 el
ore sophisticated. Some legal words taken from Latin i this way are adjacent, e

gumtgrénor?g:”? I, quiet and subscribe. Some writers also started to use 2 Sixteen words: eight Old English, six from Latin, two from Old French.
e o r. This led to.an ormnate st_yle, deliberately used to impress rather Now consider the same idea expressed in a different way-
- Even today, Latin grammar is responisible for some of the ornateness

and unusual word order of legal documents. It also i

y es behind t! The standard of the goods the deivery is made up of is worse than the buyer
shall constructions in legal documents he frequent use of 8 Y

thought it would be.

?;f\ht:?; a;zmg n(:lff:rﬁnt lggds of legal documents at different times. Wills The - Old English
ISN In about 1400. Statu 5
about 1300, in French unti tes were written in Latin until Standard — from Old French

< 1485, in English and French f - f - Old English
English alone from 1489. Or @ few years, and in (T)he b gj‘g Eﬁglish
Goods — Old English
The — Old English
Delivery - from Old French
e em ol Bt v s ' B ek n ona -+ Is - 0ld English
sounds down-to-eartigl or sopﬁ.fsfgt'zz de.‘te"mFe whether the language used Made - Old English
by whether the words used are mosti b|de register achieved is dictated largely Up - Old English
Whether they come from Latin or Fre:cn English or Old Norse in origin or of - Old English
: Is - Old English
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~ Worse - Old English
Than - Old English
The - Old English

- Buyer - Old English
Thought — Old English
it — Old English
would - Old English
8e - Old English

Twenty words: 18 from Old English, two from Old French.
We notice the following:

@ Tne first sentence is more sophisticated than the second, both in
grammatical construction and in terminology.

@ Thefirst sentence is more appropriate to the standards of legal English.

The first sentence contains 16 words, while the second sentence
contains 20.

The first sentence consists of 50 per cent Latin or French-derived
words, whereas in the second only 10 per cent of the words are
Latin- or French-derived.

Example 2

The difference is even more marked when we speak of everyday things. Consider
this sentence:

I went to the nearest shop with the dog, and met my wife on the way.

1-0ld English
Went - Old English
To - Old English
The - Cld English
Nearest — Old Norse
Shop - Old French
With - Old English
The - Old English
Dog - Old English
And - Old English
Met - Old English
My - Old English
Wife - Old English
On -Old English
The - Old English
Way - Old English

Introduction to legal English 5

Sixteen words: 14 Old English, one Old Norse, one Old French.
Wwe could express the same idea as follows.

| proceeded to the closest emporium accompanied by the dog and encountered
my spouse along the route.

1 - Old English

Proceeded - from Latin

To — Old English

The - Old English

Closest - from Old French
Emporium — from Greek
Accompanied - from Old French
By - Old English

The - Old English

Dog - Old English

And - Old English

Encountered — from Old French
My — Old English

Spouse - from Latin

Along - Old English

The — Old English

Route - Old English

Seventeen words. ten Old English, two from Latin, four from OId French, one from
Greek.

We notice the following’

@ Tne second sentence seems more sophisticated than the first, but it is
unnecessarily sophisticated and formal for the meaning it carries. It
runs the risk of sounding pretentious. The first sentence appears more
straightforward.

The first sentence is predominantly Old English. The second sentence
is 41 per cent Latin-, Old French- and Greek-derived. The apparent
formality of the sentence comes from the use of these alternative
words.

Example 3

The sentence taken below follows the wording of a typical force majeure
clause, Looking at the linguistic breakdown, we note clearly that the words
which describe legal concepts (party, liable, failure, delay, performance,
obligations) come from French or Latin, while the basic and concrete words
mainly come from Old English.
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Neither party shall be liable to the other for failure to perform or delay n the
performance of its obligations caused by any circumstances beyond its
reasonable control.

Neither - Old English
Party — Old French
Shall - Old English
Be - Old English

 Liable - probably from French
To - Old English
The - Old English
Other - Old English
For - COld English
Failure - Latin
To - Old English
Perform — Old French
Or - Old English
Delay - Old French
In - from Latin
The — Old English
Performance - Old French
Of - Old English
Its — Old English
Obligations - Latin
Caused - Latin
By - Old Engjish
Circumstances - Latin
Beyond - Old English
Its — Old English
Reasonable - Old French
Control - Old French

Twenty-eight words: 16 Old English, seven Old French, five Latin.

We could try to express the same idea relying solely on words derived from Old

English and Old Norse, but would probably fail to produce anything fit for purpose.

The closest | can get is:

It's not anyone’s fault if they cannot
. do what they said they would ]
something they could not do anything about e

We notice the following:

® Inthe first text, nine of the Cld English words are articles or

prepositions (e.g. the, to, for; in, by). All the important legal terms

(€8 party, liable, obligation :
Old French or Latin. gations, reasonable, perform) are either

Introduction to legal English 7

@ Inthe second text, we have 23 words, of which 22 are from Old English
and Old Norse and only one (fault) is from Latin. But it is a painfully
unsophisticated piece of drafting, which lacks the legal precision of the
first text and would not work at all without the use of the word fault.

conclusions

The examples above demonstrate that English is not a nomogeneous language. it
draws on different linguistic influences and these vary depending on the register
of language being used and the purpose for which it is being used. When using
informal language, the proportion of Old English words is higher than Old French
and Latin words, but when using legal English this balance changes.

When using English for legal purposes we are likely to need to draw onan
established pool of terminology derived from Latin and French. In fact, we cannot
get by without Latin and French-derived words. Some of these words are relatively
commonplace (e.g. cause, circumstance, control) and can be used in a wide
variety of contexts, while others (e.g liable, party, obligation) have more
specific legal meanings.

In all cases, the underlying grammatical construction of the sentences is largely
based on Old English, while the Latin- and French-derived words largely define the
terminology used. Thus, Latin-based terminology is essential to legal English. To
use a computing analogy, we might say that where legal English is concerned,
English is the "hardware' which determines the grammatical construction of the
sentences, but the Latin-based terminology is the "software’ which provides the
legal meaning.

WHAT MAKES ENGLISH DIFFICULT?

It is said of chess that the game takes a day to learn, and a lifetime to master. In
similar vein, English is reputed to be an easy beginner’s language in which itis
nevertheless very hard to achieve native-level fluency. Why Is this?

There are probably four main factors that make English difficult to master. These are:

1 Lack of clear rules of grammar. We have seen how English is a product of
various different linguistic traditions. One of the results of this is a comparative
lack of consistent grammatical rules. The way in which prepositions are used
provide a clear and exasperating example of this issue

Extensive vocabulary. There are many different ways of saying the same thing
in English. This Is again due to the fact that English draws upon different
linguistic traditions. For example, if you wanted to say that something was
legally permissible, you could use the 0!d Norse (Scandinavian)-derived word,
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1.5

e

lawful. Alternatively, you could use the Latin-derived word, legitimate.

or, if you wanted a more emotive word, you could use the Old English word,
right. To take another example, when talking about employment do you say
calling, career, profession, employment, job, work, occupation or
vocation?

The use of phrasal verbs in English (and legal English). For example, you put
down a deposit, and you enter into 2 contract. These combinations must be
learned individually because they involve using a verb with a preposition or
adverb or both; and, as noted above, prepositions do not always follow clear
grammatical rules. Some of the phrasal verbs most commonly used in legal
English are set out in a glossary at the back of the book.

The use of idioms. Idioms are groups of words whose combined meaning is
different from the meanings of the individual words. For example, the
expression over the moon means 'happy’. ldioms are frequent in ordinary
English — they are a distinctive element of the way native English speakers use
me language They are found less often in legal English, but exist in some legal
jargon. For example, the expression on all fours is used to refer to the facts of
a case which correspond exactly to the facts of a previous case.

WHAT MAKES LEGAL LANGUAGE DIFFICULT?

..........................
........................ R .
....................................

Qne of_the main reasor}s why legal language is sometimes difficult to understand
is that it Is often very different from ordinary English. This comprises two issues:

1

The writing conventions are different: sentences often have apparently peculiar
structures, punctuation is used insufficiently, foreign phrases are sometimes
used instead of English phrases (e.g. inter alia instead of among others)
unusual pronouns are employed (the same, the aforesaid, etc.), and um;sual
set phrases are to be found (null and void, all and sundr);). :

As we have seen in the examples given at 1.4 above, a large number of difficult

and unfamiliar words and phrases are used
.These i
brief details of which are given below. fllat e

Legal terms of art

:gl r:e“ar:ﬁ r?gfs a;tn zre technical words and phrases that have precise and fixed
cannot usually be replaced by other words. Some of these will

be familiar to the layperson (e.g. patent, share,
known only to lawyers (e.g bailment, abatem'

royalty). Others are generally
ent).

A number of frequently encoun
tered ter.
legal terminclogy at the backof s book - o e B0y of
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Legal jargon

Terms of art should be differentiated from legal jargon. Legal jargon comprises
words used by lawyers which are difficult for non-lawyers to understand. Jargon
words range from near-slang to almost technically precise words. Well-known
examples of jargon include boilerplate clause and corporate veil

Legal jargon includes a number of archaic words no longer used in ordinary
English. These include words like annul (to declare that something, such as a
contract or marriage, is no longer legally valid) and bequest (to hand down as an
inheritance property other than land).

It also includes certain obscure words that have highly specialised meanings and
are therefore not often encountered except in legal documents. Examples include
emoluments (a person’s earnings, Including salaries, fees, wages, profits and
benefits in kind) and provenance (the origin or early history of something).

Jargon words should be replaced by plain language equivalents wherever possiole.

Legal meaning may differ from the general meaning

There is also a small group of words that have one meaning as a legal term of art
and another meaning in ordinary English. One example is the word distress which
as a legal term of art refers to the seizure of goods as security for the performance
of an obligation. In ordinary English it means anxiety, pain or exhaustion.

Here are some further examples.

consideration in legal English means an Consideration in ordinary English
act, forbearance, or promise by one party to a means; (1) careful thought, (2) a fact
contract that constitutes the price for which taken into account when making a
the promise of the other party is bought. decision, (3) thoughtfulness towards
Consideration is essential to the validity of others.

any contract otner than one made by deed.

For example, ‘The nghts were transferred to
Laxby Ltd in exchange for a consideration of
£5 million.’

construction in legal English means inter-
pretation. For example, ‘A strict construction
was placed upon the exemption clausein
the contract’.

construction in ordinary English
means: (1) the action of constructing
[e.g a buldingl, (2) a building or other
structure, (3) the industry of erecting

“To construe’ is the infinitive verb form of buildings.

the term.

1.5.2
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Find in legal English is generally used to
refer to a judge’s fina! decision in court. For

example, ‘the judge found for the defendant’.

Find in ordinary English Is @ synonym
for "discover’.

Furnish in legal English is often used to
mean to provide or send documents or
information. For example, ‘please furnish
us with the title deeds’.

Furnish in ordinary English generally
refers to the furnishing of a room and
is associated with the noun ‘furniture’,

Hold in legal English generally refers to a
decision on the evidence, issues or law in
question reached by a judge in court
proceedings.

For example, ‘The judge held that the
evidence obtained in the search of the

premises could not be used against
the defendant.’

Hold in ordinary English means (1) to
grasp something (‘he held a stick); (2)
to have a certain position ('she held the
position of human resources manager),
(3) to arrange an event (‘they held a
party’); (4) to keep or detain ('he was
held by the police’), etc.

Prefer in legal English refers to the formal

bringing of charges by the prosecutor in a
criminal case.

Prefer in ordinary English means to

| Jike one thing better than another.

Redemption in legal English means the

return or repossession of property offered as

security on payment of a mortgage debt or
charge.

Redemption in ordinary English
usually means Christian salvation.

Tender in legal English means an offer to
supply goods or services. Normally a tender
must be accepted to create a contract.

Tender in ordinary English means; (1)
gentle and kind, (2) (of food) easy to
cut or chew, (3) (of a part of the body)
painful to the touch, (4) young and

vulnerable, (5) easily damaged.

For further detai 8
to the gos,gfi';'sdggl.‘"e meanings of these and other words and phrases, refer
ing with obscure words and phrases at the back of th‘e book.

Overview

Leg_al English is important beca
which law, when written In En

Law can be divided into two
provides the means by whic
State and its subjects (crimj
law). International law pr

use law is important; it i
. It provides the me
glish, is communicated and enforced e

:/::us = national and international. National law

L a“r’;tgr;eg govern the relationships between the

£ il between the subjects themselves (civil
ans by which international relations

Introduction to legal English

between countries (public international law) and between individuals and
organisations based in different countries (private international law) are regulated.

countries in which English and the common law system
are relevant

National law, of course, reflects the languages used in each individual country. In
this regard, it may be noted that English is the principal language in a number of
countries, including the USA, UK, Australia, New Zealand and Canada.

English is also an important second language in a number of other countries
formerly under British colonial influence, such as India and Pakistan. In such
countries, the common law system is also relevant to some degree, altnough in
most the legal system used draws upon a mixture of different legal traditions, of
which common law is only one.

Here is a list of the countries in which the English language and English common
law are relevant.

American Samoa
Antigua and Barbuda
Australia
Bangladesh
Barbados

Belize

Botswana
Cameroon
Canada

Cook Islands
Cyprus
pominica
Federated States of Micronesia
Fiji Islands
Ghana

Grenada

Guyana

Hong Kong

India

Ireland

Israel

Jamaica

Kenya

Kiribati

Lesotho

Malawi
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Malaysia
Maldives

Malta

Marshall islands
Mauritius
Mozambique
Namibia

Nauru

New Zealand
Nigeria

Niue

Pakistan

Papua New Guinea
Samoa
Seychelles
Sierra Leone
Singapore
Solomon Islands
South Africa

Sri Lanka
Swaziland
Tanzania
Thailand
Tokelau

Tonga

Trinidad & Tobago
Tristan da Cunha
Turks & Caicos
Tuvali

Uganda

UK

USA

Vanautu
Western Samoa
Zambia
Zimbabwe

English in international law

Furthermore, the practice of both bran

ches of international law (public and

Introduction to legal English 13

effect on the importance of legal English as a specialist branch of international
English usage.

Particularly given the economic power and influence of the US over the past
century, it is no surprise that many common law concepts relating to contract law
have found their way into the way in which the international business community
approaches the composition of business contracts.

As we have seen above, legal English differs from ordinary English in a number of
key respects. As with other forms of professional language (€.8. medical English),
it has its own writing conventions, punctuation standards, terms of art and set
phrases which at times differ markedly from ordinary English usage. To some
extent these oddities are the product of centuries of usage, and this is particularly
the case where certain archaic constructions such as the here-, where- and
there- words still found in legal drafting are concerned.

The distinctiveness of legal English

The distinctiveness of legal English comes from the purpose for which it is used as
well as from its historical linguistic roots.

To put it very simply, legal language differs from ordinary language broadly
because its main purpose is not to communicate but to regulate. This is very
clearly the case where legislation is concerned, but is also true of private
arrangements between parties which are intended to have legal effect.

For instance, the function of a typical commercial contract is to lay down the
conditions on which the contract or certain parts of the contract come into effect,
to state the obligations agreed between the parties to the contract and to define
what each party may or may not do in performing the contract.

in the chapters that follow, we will see how the considerations sketched above
come into play in practice.

Srate Now test your understanding of the origins and sources of Legal English
Q~ online with our true/false quiz.

private) Is h -

‘mmmmemﬁ;?ga;m the English language. In this regard, the

by the increase in global mon giodal language has been strongly boosted
trade over the past decades. This has had a knock-on
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| In English writing, the decimal point s represented by a dot ()and commas are used

+o0 break up long numbers. Commas cannot be used to represent a decimai point.
Therefore, the number ten thousand five hundred and fifty-three and three-

 quartersis written like this in English:
1055375

while in most Continental European countries, it is written like this:
10.553,75.
when referring to sums of money, the following rules apply:

@ When writing numerical sums, the currency sign goes before the sum
(eg $100). Note that there is no gap between the sign and the figure
that follows it.

® When spelling out numbers, the name of the currency is put after the
number (e.g. ‘one hundred pounds sterling).

The percentage sign (%) appears after the number to which it relates, and there is
no gap between the sign and the number (e g 95%).

‘cl,'rfu:h r;am% of statutes shou.ld be written without a comma between the name
statute and the year it was enacted. For example, the ‘Children Act 1995".

The ‘the’ ‘
word ‘the” should not form part of the name of a statute. Therefore, one should

write ‘the Single European Act 1986’ and not “The Single European Act 1986".

When referri sectiol iy W
(unless starﬁnrét:;mem: of 2 statute Wf,lte §ecnon' in full using a lowercase 's’
). For example, 'section 2 of the Sales of Goods Act 1979

When referring to a particular sub-section of a statute do not use the word

‘sub-section’. Use the word ‘section’
3 section’ followed by the r.
for example, section 722(1) of the paniesby 198g{evant number and letter,

References to cases

Case citations fulfil two functi '
ctions. They name
where a report of the judgment can €y name the case and also tell the reader

i italcs, with the word ‘versug' ren be foun(li. The name of the case itself appears

the name of the case indicates whpe?:‘tfebzaw Lol ach appears afer
Se report can be found:

For example, the citation Donogn, Bl

ue v,
the case was decided by the UK Hou‘;::)efvfor:;?(lfig;z] el tols us that
, Involved a claimant called

Legal writing standards

ponoghue and a defendant called Stevenson, and can be found in the 1932
volume of the series of the Law Reports called the "Appeals Cases’ at page 562.

Footnotes in academic texts
when citing works in footnotes, the following rules apply:

@ The names of authors are generally given with the surname first followed
by initials For example: Rutherford, T B., Taylor, R. D. and Footner, B. A.

® The names of individual articles are generally given in quotation
marks, with only the first letter of the first word capitalised. For
example: The future of fossil fuels.

The names of publications are italicised without quotation marks,
followed by the year of publication and the name of the publisher. For
example. The Environmental Law Review, Vol. 35 (Dogford University
Press, 2006).

@ The page number or numbers relevant to the point raised in the text
are given at the end of the footnote.

Therefore a footnote citing the information given above would appear as follows.
Rutherford, T. B, Taylor, R. D. and Footner, B. A., ‘The future of fossil fuels’, The
Environmental Law Review, Vol. 35 (Dogford University Press, 2006) at p. 35.

standard bibliographical abbreviations

Here s a table listing the standard bibliographical abbreviations which can be
used when citing works in footnotes:

and others (et alia)

Edition

Editions

Editor

Editors

in the same place (ibidem)
Line

Lines

Number

page 35
pages 35-43







