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Chapter 1

HINDUS, MUSLIMS, CHRISTIANS,
PARSIS AND JEWS

INTRODUCTORY

India is a country which abounds in personal laws; each community has
its own personal law. The Hindus, the majority community, have their
separate family law; so have the Muslims, the biggest minority community,
Smaller minority communities, the Chrisitians, Parsis and the Jews, whose
number, in the context of the total population of India, is not very significant,
too, have their own separate family laws. Although each of these communities
1s a religious community, yet it is not necessary that their personal law is
essentially religious law. It is also not necessary for the application of the

personal law that members of the community should be ardent believers or |

followers of that religion. In most of the cases, if he is a member of the
community by birth or conversion that will suffice, even though in actual
persuasion he may be atheist, non-religious, non-conformist, anti-religious or
even decry his faith. So long as he does not give up his faith and embrace
another religion (among some communities, mere denunciation of faith is not

suﬁicien@) he will continue to be governed by the personal law of the
community to which he belongs.

Parsi matrimonial law
8 and English common law.
ity for the reform of their
5, Section 7 and Section 29(2), Hindu Marriage
663.

(82%)

Parsi commun

Act, 1955,
2. See Aboobecker v, Manu, 1971 KLT

patrimonial 1aw,
was modiﬁed n
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the Parsi Marriage and Divorce Act was passed in 1865. It
1936 and in 1988 and is now almost at par with Hindu

:monial law. .
matn;iw Jew matrimonial law is still based on customs.
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India has another aspect of family law—a family law which is applicable

y if they choose to be govemgd by it. "A.n.y two pergons"
to any community, religion, natgionahty or dom'lclle in .Indxa or
opt to marry under the provisx.ons of' the Specxal' Max_-nagc Act,
they do so, whichever community, religion or nationality anyone
of them) may belong to, or wherever they may be domiciled,
be governed by the provisions of' the Ac!: .and not t?y any other
Jaw.! In India, inter-community or inter-religious marriages arc not
d under the personal law of most of th(_a Fommunltles, and if tw}ci
ns belonging to different commumties or religions want7 to rlnarry iﬁc

without giving up their faith by conve'rtmg to Fhe other’s re 1g(1)on, tey
no option but to marry under the_S'pecml Mgr.rlagc Act, 195:11. r;lce Awto
longing to different commumnities or religions marry under t dcthcs,
family law is applicable to them in most of the matters, an : 1(11
personal law, conflictual situations have been almost eliminated.

Yet, another aspect of matrimonial law in India is that in personal

and if

will

matters of some communities, custom still plays an important rolg.t.Cus;onrﬁ
cither supplements or modifies the personal law of some communities,

some
even

communities are either partly or wholly. govc':rned by (‘:ustom; Thu:i'
after codification of the Hindu matrimonial law, in matters

prohibitions on marriage on the ground of blood relationship or affinity,

ceremonies of marriage, and divqrce. custo
statutory law.” Most Scheduled Tribes are governe

ms are allowed to override the
d by their customs. Before

the Shariat Act, 1937, some Muslim communities were entire}}i gov(::;r(lie::iwk::’1
custom and in some matters, custom modified Muslim personal law, a

. after

“~ such

Uttar Pradesh, are still governed by their custo
are wholly governed by customary law. In a

‘ > e
the coming into force of the Shariat Act, some Muslim communitie

' f Haryana, Rajasthan and
B ey acirs Me(;:l:ry la:a's.'){3 The Jews in India

few matters Parsis are still

governed by custom.*

Hind
"Hindu" in terms of Hindu religion is almost an impos

Poin

HINDUS A o
It is difficult to define the term "Hindu" in reference to religion si

igion i i 1 t the definition of the term
u religion is so diverse and multifaceted tha e i

" o w e r
t of view of the application of Hindu law, the term Hindu" is of a very

Wide connotation. In its ambit are included :

L,

3. 8

4.

. : i ists b
(a) All those persons who are Hindus, Sikhs, Jains and B;c:gilol:vsert)s,
religion. In this category are also included converts an

‘ o i rty is
If a Hindu marries a non-Hindu, his joint status in the joint family property

Automatically severed; see Special Marriage Act, 1954. ,
¢ Section 5, clauses (iv) and (v), S. 7 and S. 29(2), Hindu Marriage

Parag Diwan, Customary Law (1978) Chapter XIIL

Act, 1955; See

i 1t
¢ Paras Diwan, Muslim Law in Modern India (1990) Chapter 1. -
See Phiroze K. Irani : "The Personal Law of the Parsis in India” In Anderson
Fa’"‘ly Law in Asia and Africa, Chapter XXIV (1968).
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FAMILY LAW . y ' :
been developed. Thus, a person will be a Hindu by conversion or
2 QEee | 0 : : 5
to Hinduism, Sikhism, Jainism or Buddhism. :‘l:convel’Sion if anyone of the following modes are adopted :

who are born of Hindu, Sikh, Jain or Buddhig
i thos?i:il:s‘): 2nly one parent is a Hindu, then the child must b

parents included both legitimate
\

brought up as Hindu). In this category ar;:
and illegitimate children of such parents. o . /
(¢) All those persons who are not Muslims, Christians, Parsis or Jews

who are domiciled in India and to whom no other law is applicable’
Hindu by religion.—Any person who is Hindu by religion in any of it

forms and developments is a Hindu. In the course of over five thousand years
of its existence, Hindu religion has passed through many phases. From time
to time dissentions, new ideas and thoughts and practices have come intg
existence, sometimes diametrically opposite to each other. The remarkable
feature of Hindu religion has been that it has been able to ab'soij ang
assimilate all thoughts, ideas, dissentions, practices and professions in its fold
and has retained its basic unity. The fundamental ideal before a Hindu has
always been the achievement of the ultimate goal, the realization of the self,
attainment of salvation, to reach Moksha, or to attain amartya. The self may
be realized by following the bhakti marg, gyan marg or karma marg. It may>
be realised by believing that God has a form (sagun) or that it is formless
(nirgun). It may be realised by following the path laid down in the Vedas, the
Upanishads, the Geeta or any other Hindu scripture, or by gurus or acharyas
The self may be realized by tapasya or following the life of a sadgrihasthi a
leading the life of an akhand brahamachari.* One is a Hindu whether one i
a follower of any ancient or modern sect or sub-sect of Hindus. Thus
virashaives, lingayats, tantriks, raidashis, Brahama Samajists, Ary
Samajists, Radhasoamis, Satsangis and Swayamariyarthias are Hindus.?

Any person who is a Jain, Sikh or Buddhist by religion, is also a Hinde

sincé Hindu law applies to him *

established, a person is a Hindu.

In sum, if the nucleus of Hinduness, Sikhness, Jainness or Buddhness i

Convert or re-convert.—Any person who is a convert or re-convert {

Hinduism, Sikhism, Buddhism or Jainism is a Hindu. The usual mode ¢

conversion is by undergoing t

he ceremonies of a conversion prescribed by the

religion to which conversion is sought. But the Dharamashastra did no

Prescribe any ceremony of
proselytising religion. Among the Hindus

prescribe the ceremony of Sudhi, by und’e
Arya Samajist Hindy. By judicial i

conversion to Hinduism. Hinduism has not been!

it i§ only the Arya Samajists wh
rgoing which one may become
nterpretation two modes of conversion hav

AR

——

- Section 2(1) clauses
. Section 2(1) clauses
. Section 2(1)Xc) Hindu
- See Shastr; Yognopur

.« Guramma v. Mallappa, AR 1964
Brahma $

(a) and (b), Hindy Marriage Act.

(a) and (b) to Explanation, Hindu Marri
i + Hindu Marriage Act.

ushaddasji v, Muldas, AIR 1976 SC 1119.

(1903) 31 Cal 11 §(is)510 (llngayats). Rant Bhagwan v. J.C. Bose. uj_ .
248 (Radhasoamis), Shanti Swaroop v. R.S. Sabha, AIR 1969 ¥

amajis
Rani Bhagwan v,
P gwan v. J.C. Bose, TLR (1903) 31 Cal 11

B

(a) If a person undergoes a formal ceremony prescribed by the religion,
caste, community or sect which he wants to enter.'

(b) If a person expresses a bona fide intention to become a Hindu
accompanied by a conduct unqulvocglly expressing that intention
coupled with the acceptance of his as its member by the community
or caste into the fold of which he has entered.”

(¢) If a person bona fide declares tha_t he hgs acgepted Hinduisr.n as his
faith and he has been following Hinduism for sometime, he
becomes a Hindu.”

A Hindu does not cease to be a Hindu _if he. becomes an atheist, dissents
or deviates from the central doctrine of Hmdms.m or lapsgs frm?x or@hodox.
religious practices, or adopts western ways .of hfe,. or fiecne§ Hmd\.nsm. or
eats beef and does anything or everything which ordinarily a Hindu will never
i e in.* .
lndulflindu by birth.—Under the modern Hindu law, the children of Hindu
parents are Hindus, irrespective of the fact whetl}er or not they follq\lv.
practice or profess Hinduism. In Hindu law, the child does not necessarily

take the religion of his father. A person will be Hindu by birth in the following

two cases : ~ . ' '
A. A person (whether born legitimate or illegitimate) will be Hindu if
both his parents are Hindus. . ' i
B. A person (whether born legitimate or illegﬂ.itimate) will !)e Hindu : (1)
if one of his parents at the time of his birth was a Hindu, and (i)
he was brought up as a Hindu.® :
Thus, a child is born to a Hindu mother and Muslim father in 1980 and
is brought up as a Hindu. In 1990, the mother converts to Islam. }f nO\iwilt}ge
question arises as to whether the child is Hindu or not, the child will be

" Hindu, even though at this point of time neither parent is a Hindu. This

construction flows from the word "belong" used in Exp lanatioeily to‘Sec':;lﬁﬂ
2(1), Hindu Marriage Act. The same will be the position of such a chléd 1 ((13
is brought up as Hindu after the death of his Hindu parent. The i
brought up in Hindu religion, but in anyway of life in which any Hindu lives.

Persons who are not Muslims, Christians, Parsis or J?ws.—Any
person who is not a Muslim, Christian, Parsi or Jew (and who is also not
known to be a Hindu, Sikh, Jain or Buddhist—if he is l_cn.own to be such he dlS
a Hindu), who : (i) is domiciled in India, and (ii) unless it is proved that H":i‘ u
law is not applicable to him, is a Hindu. This is a res.lduary clause. In In 1a£
from the point of view of application of personal law, it seems, a person.mtlf
belong to one or the other religious community, though how deep 1s his

Se——.
L. Kusum v, Satya, ILR (1930) 30 Cal. 99.
2. Peerumal v. Poonuswami, AIR 1971 SC 2352
3. Mohandas v. Devasam Board, 1975 KLT 55.
i i.ﬂ{‘. Bhagwan v. J.C. Bose, ILR (1903) 30 IA 249; Chan
1963 SC 185.
5. Mynq Boyce v, Oilaram. (1961) 8 MIA 400; Ram Parkash v. Debnab, ILR (1942) P
162; Vennamuddals v. Cherhati, AIR 1953 Mad. 571.

dra Shekhar v. Kunandaivelu.

at
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6 FAMILY LAW
i j ! the child was born g
igiosity 1S i terial. In Rajkumar v. Barbara, t :
;?szs;zhfr l:;:il?a Christian mother. It was not shown.that the chxlfi was.
brlorix ht up as a Hindu. It was held that this child was Hindu. An atheist, o
a rgson who believes in the commonwealth of all religions, has also to belong
topoene or the other community. In India, unless a person converts to another

religion, he continues to belong to his community of origin or birth, whatever>

he may do with his religion. &

A person who is a Sikh, Jain or Buddhist by rlelglon or a person who ig
not a Muslim, Christian, Parsi or Jew is not a Hl.ndu by rel'lglon although!
Hindu law applies to him. Section 2(1) of the I:Imdu Marriage Act, 1955&
categorises the persons who are Hindus, and Section 2(3) calls all persons to]
whom Hindu law applies as Hindu. i

The Hindu Marriage Act does not apply to the Scheduled Tribes coming
within the meaning of clause (25) of Article 366 of the Constitution of Indiga,
unless the Central Government, by notification in the Official Gazette, directs
that the Act will apply to any of the Scheduled Tribes.?

MUSLIMS

In Muslim law, the term "Muslim" has always been defined in terms of
Muslim religion, though the orthodoxy or heterodoxy of the belief is not:
material.* Muslims, for the purpose of the application of Muslim law, fall into
the following two categories :

A. Muslims by origin, and

B. Muslims by conversion. Muslims by conversion may be :
(a) Persons who profess Islam, or
(b) Persons who undergo the formal ceremony of conversion.

Mus!xm by religion.—No person can be a Muslim unless he subscribes
to the l?asxc tengts of Islam, and anyone who subscribes to the basic tenets dof
Islam, is a Mt'xshm. The basic tenets of Islam are : (1) the principle of the unity
of God—God is one, and (ii) Muhammed is a Prophet of God. '

A person born of Muslim parents is a Muslim and i

- t
establish that he observes any Islamic rites or cor
pt.arforma.nce of five prayers, or observance of the Ramzan

L8

emonies, such as

1s not necessary to. -
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1d will be Hindu. The rule of Muslim law, it is submitted, will be subject to
:}l:ils rule of Hindu law. : '
Muslim by conversion.—A non-Muslim may become a Musllm‘ by
ing Islam or by undergoing the conversion. Before 1937, it was possible
il vert to Islam to continue to be governed by his old personal law or
I co?but after the coming into force of the Shariat Act, 1937, the scope of
:;:w;})lication of old personal law and custom has been cut down
considerably.” _—
Under Muslim law a person can l_)e(fome a cgnvert by professing Islam.
Mere profession is enough and motive is 1mmgtenal. A person may renounce
his old faith for love or avarice, what matgers is the ,factu.m' and not: thg latent
gpring of action which results therefrom.” A person’s religious bgh.ef is not a
tangible thing which can be seen or touched. I!; is the mt’:ntal.cgndgtlon of one’s
believing in certain articles of faith that constltut'es one§ religion.* Succession
to the property of a convert is governed by Muslim law. '
One can convert to Islam by undergoing the ceremopies. of conversion
prescribed for it.>* The genuineness or otherwise of thg belief in new fa}th is
immaterial; and even if the convert does not practise Islam, he will be

), Muslim. But conversion should be bona fide, honest and not colourable,

pretended or dishonest.’
 Conversion of a Muslim from one sect to another does not amount to
apostasy.® -
After the Shariat Act, 1937, the position of converts of Islam is as under :
I. All converts to Islam are governed by Muslim law in matters
relating to marriage, dissolution of marriage, dlvqrf:e,
guardianship, gift, trust properties, and wakfs (other than chgnpes
and charitable institutions and charitable and religious
endowments).? . ;
IL. In respect of adoptions, wills and legacies, a convert w1ll_contmue
to be governed by custom, unless he ﬁle§ a declaration on a
prescribed form that in these matters he desires to t?e governed by
Muslim law.'® On filing such a declaration he and his descendants

L. In Abraham v. Abraham, 19 MIA 195, the Privy Council observcd' that a convert mxg}llj
renounce the old law as he renounced his old religion, or he might abide by the o
law even though he had renounced his old religion.

2. For details, s‘efr Paras Diwan, Muslim Law in Modern India. Chapter I, (1990)

3. Mst. Resham Bibi v. Khuda Baksha. AIR 1938 Lah 277.

& g"'d- at 286; see also Abdul Razak v. Aga Md., (1893) 21 IA 56

» Rukamiba; v, Bismillabai, AIR 1993 MP 45. )

6. The Islamic ceremonies of conversion are very simple. A person-seeking to etr)nbrz_!ce
slam may go to a mosque. On the Imam asking him. "Are you voluntarily em rlaiigg
Islam?" j¢ he answers affirmatively, he is given Kalma to recite. On the comp'c
of recitation of the Kalma. the conversion ceremony IS OVer. The convert 1s gngnt a
Muslim name and he enters his name and appends his signature in a register
Saintained for the se i mosque. _

7. See Skineer vl.” (t)hr‘;ielrm?io;’/?l)mMLIl:f 300;qsee also Ram Kumari v. Kumari, ILR (1891(}

Cal 264; Rakeyabiin v. Anil Kumar, ILR (1948) 2 Cal 119; Ali Nawaz v. Mohamme

. I‘;‘;f“f PLD (1963) SC 51.

9' S °'.‘ V. Habib, ILR (1933) 14 Lah 518.

1 § S‘-‘thon 2, Shariat Act.

* Seetion 3, Shariat Act.



8 FAMILY LAW

will be governed by Muslim law.! ; : I
“III. The Shariat Act does not apply to agricultural land. ';
A Muslim is free to convert to another religion or renounce Islam.

PARSIS

The Parsis came and settled down in India as a result of thgir /
persecution in their native land, Persia. They came largely from Persian [
Province ‘Pers’ or ‘Pars’ from which the word ‘Parsi’ is denve@. IP seems that |
the word ‘Parsi’ has both a religious connotation and a racial SIgm.ﬁcanc.e. The
Indian Parsis belong to the Zoroastrian faith, and in that sense, in India, the
words ‘Parsis’ and “Zoroastrian’ are synonyms. Zoroastrianism is founded on
the belief in one God and on the basic tenets of good thoughts, good words and
good deeds. Conversion is enjoined by the original Zoroastrian religion, but in |
its Indian version it is a non-proselytizing faith, and it has been judicially
accepted that conversion to the Zoroastrian religion is against the usage and |
customs of the Parsis of India.* After their immigration to India, Parsis were |
greatly influenced by Hindu customs.® In modern India, Parsi law applies to :

(a) Persons who are descendants of the original Persian emigrants, |
who are born of Zoroastrian parents, and who profess Zoroastrian b
faith, ﬁ

(b) Persons whose father is (or was) a Parsi and mother an alien but |

admitted to Zoroastrian faith, and

(c) Zoroastrian from Iran, who are either temporarily or permanently |

residing in India.’® i

After the establishment of the rule of the East India Company in India,
and '1t§ sucgessor,_the Crown, in respect of Parsis and Christians, a dual |
admmlstrgtlon of justice came into existence. With the exception of Hindus
and Muslims, all other British Indian subjects in the Presidency town came
to be gQVerned by the .rule of English common law so far as it existed and was
ascertainable, otherwise by rules of justice, equity and good conscience which t

were construed to mean mainly rules of English law if found appli
Indian society and circumstances.’ applicable to the

. ) CHRISTIANS
The Indian Christian Marriage Act, 1872 defines the term ‘Christian’ as

1. ;
;I;I:S zgn:z:t; nt:) Lﬂ:n;q:vbo before the Shariat Act, were governed by their old personal
Meos. These w;:re Hmdo"as' Boha_r.:,g, Kutchhi Memons, Halai Memons, Girarian and
Diwan. Musli du communities before conversion to Islam. For details. see Paras
28 Sectinn 2us;:: Law in Modern India, Chapter 1, (1990). .
5 maden » Shanat Act. In Andhra Pradesh and Madras, the Shari
applicable to agricultural land, 4 ARiSActihas bees

3. Syed v. Union of India, AIR 1991 Cal 205

i 1884); SK. Hodi T age: i
s w ! ivala, P
:gl‘e‘:ml:ll;m;rw%n I.:Z!'u' 7;“; ersonal Law of the Parsis ?;8‘;,,3;'}"?""‘ India (1920)
; 1a an rica 273 By 3
in Asia and Africa 273 and 286 (lQ(-S{?)’.1 d 286 (1968)" in Anderson (Ed). Famuly Law

7. Waghela Rajsamji v. Sheikh Mahidin, (1887) 141 A 89
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ing the Christian religion.' Qne may Profe_ss Christian.ity‘ in
a perso s. Under the Act the term ‘Indian Christian’ includes Christian
any of 1t8 formf- native Indians converted to Christianity, as well as such
descenda;‘ # ((i)'narily a person who is baptized is Christian, but a person does
convert OrCLristian just because at the time of his birth he is baptizet-i,
S hen he is not in a position to tell the world as to what is his

ieulasly hen at the time of marriage, A refuses to be married as a
faitl} t[‘hus, :1N ultimately solemnizes his marriage by Hindu ceremonieg and
eean % ts that he attended a Christian school and dresses hkg a
niee; f,he A ’Smmaterial." He is not a Christian. A child born to Chrisf.lan
g 1Christ:ian.4 A person who professes to be a Christian 1s a
perents 18 been baptized.” The words ‘persons who

Christian even though he has not

fess the Christian religion’ mean not only adults who profess Christianity
pro

but also their children.®

n profess

JEWS

fesses or practises Jewish religion is a Jew. But how

rson who pro ; : v
18 onf?oyaﬁiertain that a person 18 of the Jewish faith? In Clayton v. Clayton,

was not a Jewish faith was a
ourt observed that whether a man was or | .
;l:;:tion of fact to be determined by ex}/lldence. ?ut thent ::llétt 01; t}l;dﬁ%as:;nvi
ish faith? All those persons wio accept every of, and
Zfrgri'wll'fﬂe and practice and conduct prescribed by the Jewish religion, are

d
obviously Jews. But there are others who do not accept all those tenets an

1 e
are lax in the observance of some practices and rules and conducts. Th

i rved,
extent to which the tenets are accepted and rules and practices are obse

A and,
vary from individual to individual. But if they assert that th;y Iir ‘;SJ ivlvvj’ays 5
it seems, they will be Jews unless the contrary 18 vaﬁe B i the
question of degree and if a person is a Jew in any geg_" ee(;t  Jew. This means
other hand, if a person is not a Jew 1n any dejgree, e is not & JEW.
if a person can show some Jewness, he 1s a JEW. ]
In India, the term ‘Jew’ does not refer to a race, but to a religion.

e

e ———
1. Section 3.
2. Ibid,
3. Maharam v. E., AIR 1918 All. 164.
4. Cannon v. Badamo, AIR 1916 Lah 438.
5 KLB. David v. Nilmoni, AIR 1953 Orissa IV.
6. Lucen v. Veeradu. ILR (1894) 18 Mad 230.
7. (1943) AC 320.



Chapter 2

SCHOOLS OF LAW, MIGRATION, DOMICILE,
RESIDENCE AND PROBLEM OF CONFLICT OF
PERSONAL LAWS

I
INTRODUCTORY

Under the Indian Constitution, all aspects of family law are in the
Concurrent List.! This means that both Parliament and the State
Legislatures have power to legislate in respect of these matters. But, apart
from some legislations relating to the Muslim wakfs and Hindu endowments,
the State Legislatures have not exercised this power to any appreciable
extent. The entire codified Hindu law® has been enacted by Parliament. Some
minor modifications have been made here and there by the State laws.? The
Tamil Nadu Legislature passed the Hindu Marriage (Amendment) Act, 1968,
which validated certain marriages performed among the members of the
Self-Respectors’ Cult.*

All the statutes relating to family law of other Indian communities, too,
have been passed by the Central Legislature such as the Christian Marriage
Act, 1872, (Indian Divorce Act, 1869), Divorce Act, 2001 (Parsi Marriage and
Divorce Act, 1936), Parsi Marria

: : ge and Divorce Act, 1988, Dissolution of
Muslim Marriage Act, 1939 and Special Marriage Act, 1954.

! In India, famil)" law does not differ from State to State. Each community
1s governed by one single system of law wherever its members may be settled,

domiciled or residing. However, within the system of law of each community
there are some variations; in a comm

unity people belonging to different
castes,. sects, sub-sects or schools ma ol

II
SCHOOLS OF LAW

of the Hindus and the Muslims, the other
.ol.’ In the case of Hindus, schools

, it is as per sects.

1. Entry 5.
2. Hindu Marriage Act, 1955 Hindu § i
- v » ucce: 3 i 1
Maintenance Act, 1956; Hindu Minority ands?}?ar(ﬁ:ﬁs Pk, o e
3. Thus, the Uttar Prades

hip Act, 1956
: h made cruelty as 3 y
4. This is now S. 7-A, Hindu Marriage Act, gg;_nd of divorce,

(10)

—
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indu Law in schools the Mitakshara school and
A du law ‘bt:,ﬁerwl::s g;ﬁi- sub-schools : the Mithila, the Benares, t}}e
Dayabhaga: T?}:Be South India or the Dravida. These.sub-schqols prevalll in
Bombay and' -urisdictions and in'some matters modify the Mitakshara zlxw%
their respe,cn.vetjhe Mitakshara law which prevails. .The Da}yabhaga schooho1
otherwise 1t 18 s in Bengal, Assam, Tripura, Manipur, Mizoram, Arunacha
Hindu law preva‘I rest of India, it is the Mitakshara school which has its
and Meghalay ai{slr:ara school prevails even in the Dayabhaga jurisdiction on
ol Mtl::rs on which the Dayabhaga is silent.’ . )
all those mattes ity of schools of Hindu law is that if a Hmdg ggve}'nf:d yha
The peculiari ynother region (where different school has Junsdlc.t‘.lon)},1 i
school mgrates tg) g overned by his own school, unless he gives up his IS{C (:io
Tl contmuehtol €ivgof the place where he has settled. In the x.nodexl'n 1trll1 eu
. adﬁggfsth:v: relevance only in respect of the uncodified Hindu law; they
law, sc

have lost all their relevance in regard to the codified Hindu law.
a

i indu law is that a person .will be governed
Amth?r}im?Ogtlz)‘lzttisssgbolfslglzdcustom applicable to hl{n, ev;lr} t;moxlxag:
e l'sn derogation to Hindu law. Although the codlﬁeﬁ lin :ct A
et i cuSt;)lmnils 1s and customs of Hindu law, yet such has beerll2 the 1mp
23::31(:85}1; in cirtain areas custom has been expressly saved.

im Law s : ignificance
MuSIIlm ect of Muslims, schools have no terntonz_al or re’%i:m;lasx;i;‘ il
e i hich they have in relation to the Hindus,.ne f Muslims all
s f i foue sl of S s, covers 8 o Y RS,

. s S ) .
Z‘:‘:rnllgs(}él& g)l:;};[;s sb()ellg}r:eg:'ggh?c)lig.leTi};aoaxer two schc()i(_)ls of the Sunnis, the
Maliki an):i Hanabali, have hardly any adherents in 2 la‘t oup of Muslims

After the Sunnis, the Shias consist of the next 12};5:;:)'};; oup among the
in India. The Ismailis, who constitute the smallest mi o
Muslims and who are mostly found in ‘:esmm fathe Shias are governed
governed by the Ismaili school of the Shias. Most (f)‘z d school of Shias, are
by the Ithana Ashari school. The Zahdis, followers (; cil?(,)ol o el 0
not found in India. There are no followers of Ib_a 11.5 all ‘over India.
the Shias in India, either.* The Shias, like Sunnis, live ial communities of

Mention may also be made of the three C?mmsr}c;:mi Memons, who
Muslims, the Khojas, the Bohras and the Cutch.l ar‘lm customs and in some
before the Shariat Act, 1937 were gover ned .b){ thelk e The former two belong
matters by Hindu law. After the year 1937 it is not so.

—— ) ter IV, 1990.
L. For details, sce Paras Diwan, Modern Hindu Law, Chap \ of Muslim Marnage Act,
2. It may be‘intemsting to note that though the Dlssomtw;_nmomal law of the Maliki
1939 is largely based on the progressive principles g '?f;rly Hanabali school has no
school, the Maliki school has no followers mn Ind%:lie:rr:d thn't the Wahabis werc -~
followers in India though at one time it was anafi school.
followers in India; in fact, they are adherents of the }I;I dnl?hojas who are followers of
+ The Indian Ismailis are divided in two groups : () t")ct.hc Boharas, who are known
his Highness th‘e Aga Khan, their 49th Imam, and (i1
as Western Ismailis.

Chapter II (1990).
4. For details, see Paras Diwan, Muslim Law in Modern India, I
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to the Shiite Ismaili school and the latter two-belong to the Sunnite Hana.ﬁ
school. The Mopilias and the Meos are also Hindu con:'erts to Islam and in
some matters they are still governed by customary law. :

In respect of matrimonial law, the Hanafi school of Sunnis and the
Ithana Ansari school of the Shias are important.

In the case of other communities of India, there are no schools, thpqgh
local variations still exist, such as those living in urban areas and those living
in the mofussil. These variations exist either on account of hlS'tOI:lcal
development of law of the community concerned or on account qf variations
introduced by custom. India has all the sects of the Christians, the
Protestants and the Catholics and others, too, though the Protestants are the
dominant Christians.

Among the Parsis there are no sects or schools.

It has been often said that in India there is no lex loci, and every person
is governed by his personal law. Prima facie, a Hindu residing in a particular
part of India is deemed to be governed by the school of Hindu law that

~ operates there.” Thus, a person living in Bengal is governed by the Bengal
school. A Muslim is governed by the sect to which he belongs and the Muslim
sects and their schools have no territorial connotation.

The Christians, particularly in respect of ceremonies of marriage, are
governed by their own sects.

III
MIGRATION AND DOMICILE

A person who migrates from one part of India to another, carries with
him his personal law. When it is alleged that a Hindu who has migrated from
one part of the country to another is governed by the local law, then it has to
be affirmatively proved that he has adopted it In regard to Hindus, in
respect of codified law, no such problem can, now arise on account of
migration, since all Hindus are governed by one uniform law.

Migration of a Muslim to another part of the country does not change his
sect or .sc!'lool and' he continues to be governed by his original sect or school
unless it is established that he has changed his sect or school. :

The problem of change of law on account of mi
the country to the other does not

Jews, since wherever they may be
matrimonial law,

1 ac gration from one part of
arise in the case of Christians, Parsis or

in India, each is governed by a uniform

Domicile

- oltzlx1 iir; eigrll(jrrl case, Balwant Rao v. Baji Rao,! the Privy Council observed
. own about a person except that he lived j i e, it

will be assumed that hj i T

In that sense only domicile i

more was known about a

accordingly, unless it was sh

1. Ibid, Chapter I,

2. &lmnt v. Beji, AIR 1971 SC 59.
3. Rani v. Jagdish, (1902) 2
4. (1927) 47 IA 213,

personal law should be determined
own that he had renounced his original law in

0 IA 82; Bikal v. Manjura, AIR 1973 Pat. 208,

P ——-
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ace where he had migrated. This formulation holds

favour of the la:vo?f;:;g] who is in India, and moves from one part of the
valid in respecther country whether he would be governed by his old personal
country f0 800 f the country to which he has migrated; it depends whet!’xer
Jaw or the 1%“'3 foreign domicile or retains the Indian domicile. Otherwise,
he has acqultli'f n personal law domicile is not of such importance. The Indian
under the E la sp down that all those persons who are in Indlg woulfi .be
Pe'sonal 2y ﬁyir respective personal laws, irrespective of the}r domicile.
P 2 M Hindus, Christians, Parsis and Jews are in India, they can
il acriert;-vI?ndu Law\; Muslim Law, Christian Law, Parsi Law or Jewish

un ’

the case may be, irrespective of their dommdliEioRn RS
Law, 88

. ile is important in respect of the following :
g;m’;‘:iese Indiilons who are domiciled in(}ndi? t:l\ilt are abroad.
dians who are not domicile in India.
(Sbe)ct'il;lzlos;(!2I)r,1 Hindu Marriage Act, 1955, speciﬁcally'lz‘iysd q.owln (g;at T%liz
isi f the Act apply to those Hindus who are domiciled in nb w08
R ot be the position under other personal laws. I_t should. e n?rh
= s}exelgs c(:)ial Marriage Act, 1954, does not contain a sqmlar prowzlolx)l. th(:
B i - ect of Indian citizens who are abroad 1s re'gulate' i;l 3o
- 1II\!li . e Act, 1969. The Act provides facility for Indian nationals
Forelgnb oa:il?vgith otl;er Indian nationals, or with nationals of other cou;ntll;lﬁz
‘;a;:e?g; domiciled persons.' Marriage under the 2Act has t,c; :)iz gn;o:gfformed
and can be performed only as a civil marriage. Any nflihe e o g
abroad may be registered under the Act, provxded one tck)1 ; thz Vi
marriage is an Indian national and provided further tha

: : Act 1s at
B 1o+ [oci celebrationi 5.2 The marriage reglstered under the Ac

is applicable to marriages performed : :n another

m;n India, domicile of an Indian citizen may })e lmpogg?;nu:iomicile-s
sense. Indian citizens ordinarily have one doml.cqe, in family law are in
Under the Indian Constitution, all matters pertaining Od (though with the
Concurrent List.® The State Legislature has power to amen ‘" to any matter
prior consent of the President of India) any statute pe rtagtsg make such an
of family law whenever they feel that regional requu'etm domicile becomes
amendment desirable. When this is done, th? Dt assed the Hindu
relevant. For instance, the Uttar Pradesh. Leg'lsmtgri Iéection 13, Hindu
Marriage (U.P. Amendment) Act, 1962, which amen eound of divorce. The

arriage Act by introducing, inter alia, cruelty as stiogxrniciled in the State at
amended provision applied to those persons who ar; desh domiciled man or
the time of marriage. This meant that an Uttar rra would he governed by
Woman who had married a person domiciled elsewhere

the Uttar Pradesh Act.

1. Section 4. eremonies.

2. Section 7, though the parties are free to perform any other ¢

3. Section 17. ed Stat
4. Section 18. Court recognis e
5. For instance, in Joshi v. State, (1955) SCJ 298, the Supteric 8

" institutions.
- domicile for the purpose of admission to educational insti

6. Entry 5.
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2 :on of domicile came for consideration in an int.eresting
mm’l;l: ix?uf’::l;izr v. Yezdiar.! Wife filed a suit for divorce against her
husband under the provisions of the Parsi Marriage and Divorce Act, .193.6,
The parties were both Zoroastrian immigrants from Iran and were married in
Bombay under the Parsi Marriage and Divorce Act. T'he husband contested
the jurisdiction of the court on the ground that the parties were not domiciled
in India. The trial court accepted this contention. The appellate court held
that an Iranian Zoroastrian could become a Parsi only if he changed his
domicile and became an Indian subject and not if he continued to have his
domicile and nationality in Iran. This case does not represent good law, since
it did not consider certain provisions of the Parsi Marriage and Divorce Act.
Section 52(2) lays down that a Parsi, who has been married under the Act,
will remain bound by the_provisions of the Act even though he changes his
religion or domicile so long as his spouse is alive or marriage has not been
dissolved or declared null and void by a competent court. Section 4 further
provides that a Parsi married under the Act cannot contract a second
marriage by change of religion or domicile so long as his marriage subsists.
Thus, under the Act, the change of domicile or religion is of no consequence
and the Act will apply to parties who have married under the Act. In Jamshed
Irani v. Banu Irani,” on similar facts, Yezdiar decision was considered and the
court observed that it laid down bad law, and held that once parties were

married under the Act, they continued to be governed by it; change of religion
or domicile was immaterial.

Concept of Domicile

. The concept of d’omicile and oomplicétions arising thereunder fall more
in the realm of private international law than family law, but since

;:lomplications primarily affect family law, a brief account of the same is given
ere.

The concept of domicile arose out of the social need that ever
Pe connected with _some or the other system of law, and y:}?iz mv:'f:
independently of nationality. A person may not have any nationality, but he
must have a .doml.cde. Domicile is used as a connecting factor. A pers;on ma
have one nationality, yet he may have a domicile in another country Severa)i
countries have several legal systems operating in different parts f t
and there the law of nationality has no meanin o e

_ : g and, therefore, indivi i
connection with a system of law has to be established.’ The co;ne::?g:;?;ﬂ;

unity-wise, the connection of a

Christian or Parsi, as the case may be.

Law imputes a domici
micile to eve
1. (1890) 52 Bom LR g7, *¥ person and an adult person may also

g- (1966) 68 Bom LR 794
- For instance, a map o
bl Or Woman cannot be el ;
omiciled in Englang or Scotland or wd;::cded 0 the United Kingdom, but must
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:h his domicile by his free volition. This is called domicile of choice. No
establis be without a domicile and no person can have more than one
e cmllt is because many rights, obligations, capacities and status are
domlale& by the law of domicile—lex domicili.

B :cile of origin.—The maxim that no person can be without a

’].)on.n lies that law confers a domicile on every person on birth. This is
Loty lncllgmicile of origin. This domicile continues to stick to a person till
ik gses another domicile—domicile of choice. A minor has no capacity to
- a(:,qul; domicile of choice, since he is incapable of forming an intention.
acq(lll ll-eEnglish law, a person who has attained the age of 16 or marries under
:Jhl;te:ge is capable of acquiring a domicile of choice.‘w , .

Since every person must havg a domicile pf origin by operatlonl of lavszi
the basis of this domicile is paternity or maternity. Thus, at com}rlnon e:lw ;m
Indian law the domicile of a legitimate chfld fo}lows that of a fajc erfan 1 of an
illegitimate child that of his mother.* It is ew@ent: that domlcllg 0 ongx;x is
neither connected with the place where the child is bo'rx} nor with t:h(;1 place
where its father or mother resides, but on th_e domicile of thfa .fat ?rt}(:r
mother, as the case may be. Only exceg)tlon is that .the domicile o : ef
foundling is the place where he is fgunfi. Thfe pecuhant.y of the ct:lncep .lz
domicile of origin is that no one can give 1t up till one acquires a r}‘{“{' ‘;}m?‘ r
Even when a person acquires a new domicile of chmf:e, his do'xmcc}ll eo (')I‘r}lxils
remains in abeyance and it revives the moment he gives up his ((l)lce: 25 s
if a person who has his domicile of origin 1n India, acquires a fomtlt:min
choice in England. He later leaves England without any intention o l:ich ar%
there and goes to the United States and yet is uncertain as to in wY 3 pHis
of the United States he is to settle and dies while in a hotel in Newh or 'died
Indian domicile of origin has revived and he would be deem;d ItJo at\}/; =
domiciled in India.* However, under the Indian law and the U - i}W, g ooy
s that the domicile of choice continues till a new domicile of choic
acquired.® , A

Domicile of choice.—An independent person has capacity to *:icgvl::rfeﬁ

domicile of choice. Before 1973 under Engligh law, minor qnd llnan:l?xat il
had no capacity to acquire a domicile of choice. Under Inghfm aw\’xst P e
the position.® For acquiring a domicile of choice, two cgn@xtlon§ m e
(i) residence in the country of domicile of choice, and (1) xnten!;19lr1 LR
permanently. At the moment at which both co-exist, a domicile oh it
acquired. It is immaterial which precedes the oth.e}'. Thus, a pef‘sog lm dg e
Indian domicile of origin will not acquire a domicile of f:h01ce bm ngi R

e reaches there; conversely, a person who comes to Indlza:n.i'»u tt‘l:lo B
stays in a New Delhi hotel will not acquire a new domicile t

: 2 ; rson
L. Section 3, Domicile and Matrimonial Proceedings Act, 1973'(11“ Li:glzng igolal\):fully
who is under the age of 16 can marry but if a person ug ;dle ¢
married under his lex domicili, he can acquire a §epﬁrate d.o Suécesslon Act
g' Henderson v. Henderson, (1955) All ER 1792, Section 9, Indian
» Section 9, Indian Succession Act, 1925. /
" » . 5 v 287, Ramasy
See for some of the anomalous result of this rule; Winas \h AtC- 21191{) 1; 9%‘2 Ker 244.
V. Liverpool Royal Infirmary, (1930) 588; Govindan V. ahar & Conflict of Laws, para
' gection 13, Indian Succession Act, 1925, Restatement of Law;
3

8. But see exception to Section 16, Hindu Succession Act, 1925.
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decided as to whether to settle in India or Bangladesh or Pakistgn, In thig
u;l ard the unresolved question is whether a person, who leaves.hls country
:rgthe domicile of origin, should have intention of never returning thel’_elor
should have no definite intention to return. In other words, if a positive

intention not to return is the last, he will not lose his domicile of origin. On |

the latter test since he lacks a definite intention to return, he would lose
domicile of origin.'

Domicile of married woman.—Under Engl{sl:x common law, a woman
on her marriage automatically acquired the domxcxlg of her husband. qnd
retained it throughout the coverture, and she was incapable of acquiring
separate domicile under any circumstances. Thus, even when parties

separated by a separation agreement or under a decree of judicial separation, |

the wife continued to have the domicile of her husband. Not merely this, if a
husband after deserting her acquired a new domicile elsewhere, she
automatically acquired her husband’s new domicile.* Lord Denning called it,
"the last barbarous relic of wife’s servitude."® This last relic of wife’s servitude
has now been demolished, and the Domicile and Matrimonial Proceedings Act,
1973 provides that a married woman may now 'retain or acquire an

independent domicile like any other person of full capacity. Her domicile will

be ascertained in the same way as that of an independent person.* Ordinarily, |

the married woman would have the same domicile as her husband, if she and
her husband are living together, since they would be sharing the same
residence and the same intention of living there. Of course, there are several
possibilities when husband and wife may have separate domiciles. Thus, a
woman domiciled in England who has married a man domiciled in Pakistan,
will.not be able to acquire Pakistani domicile until she goes to Pakistan with
an 'mtention to reside there. A couple domiciled in England decides to
emigrate to the United States, and the husband goes first and wife is to follow

him thel.'eafcer a year. The wife will not acquire a new domicile in the United
States till she joins her husband there.

The Indian law still follows the old English law,® and lays down that the '

domicile of a married woman 1, during marriage, the same as that of the
husband and changes with the domicile of her husband. This is unfortunate
that we should have blindly aped English law, particularly when the Indian
Succt_assxon Act, 1925 provides that in the following two cases, wife may
acquire a separate domic ;

ile, viz., (i) when wife is livin
nicile, - g separate under a

decree of the court, or (ii) when husband 1s undergoing a life Sentence ¢
; gomlclle of children.—Both under English common law and Indian
. l‘oel‘m ?thgﬁaieﬂieERh‘&ere\:hii V. Qureshi, (1971); 1 All ER 325 support the

"irresolution effects nothing"; Cheshi 8 supported by Cheshire who rightly says,
2. See Dicey, Rule 9. ik, 181,
3. Gray v. Formosa, (1963) p.

5 251. S g
tAh(l';; 4?418, Lord Advocate v. Jaffe " Lon Rllowing cases for anomalies arising out of

(-
:
g.

of India, AIR 1954 AQ
O Bxcoptions '8, 15 457.

ry, (1921) 1 AC 146, AG for Alberta v. Cook, (1926)
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minor legitimate child acquires the domicile of its father, and a minor
!aw, i ate child acquires that of its mother. This was called the dependent’s
meg%tl'lln of children and it lasted throughout the minority of the child. The
doﬁmsas that even when a husband deserted his wife leaving their minor
s d: with her and acquired a domicile of choice elsewhere, the domicile of
Ch!}drzg changed with the domicile of the father. The Domicile and
ggtrimonial Proceedings Act, 1973, has c_hgnged th.is common law rule, and
now a child has capacity to acquire a domicile of chox.ce at the age of 16. If: tpe
arents of a legitimate child are living apart, .the child will have the dp{nlmle
of that parent with whom it has a home.! This does not ap_ply to illegitimate
children whose position is unaffected by the statutory modifications. '
The Indian law has followed the English law,” though the Indian
Succession Act lays down some common different rules. Thus, it lays down :
(a) The domicile of origin of every person of legitimate birtl.l,.is in th.e
country in which at the time of birth its father was c!omlcllcd; or if
it is a posthumous child, in the country in which its father was
domiciled at the time of his death.’ :
(b) The domicile of origin of an illegitimate child 1s in the country in
which at the time of its birth its mother was domiciled.
(¢) The domicile of the child follows the domicile of the parent from
whom it derived its domicile of origin.*
(d) But in the undernoted cases, the child’s domicile does not follow
that of the parent :°
(i) If the minor has married. ,
(i) If the minor holds any office of employment in the
Government, and
(iii) If the minor has set up, with the consent of the parent, any
separate business. :
Under the Indian law, a minor child has cagacity to acquire an
independent domicile on attaining majority, i.e., completion of 18 years of age.
The position of domicile of minor adopted child is the same as thfit of :ﬁe
natural born child.® In India also, this seems to l?e the position, sml:et e
Hindu Adoptions and Maintenance Act, 1956, Section 12 lays down that an
adopted child is like a natural born child for all intents and purposes.
The minor female’s domicile changes on her marriage ar71d becomes th}:at
of her husband. This is still the position under the Indian law. But, unflglx' the
nglish law, a minor acquires capacity to have an independent domicile on
Marriage, :
It seems that after the death of both parents of a le'gitilplate child (;3 b:}tlh
%nts of an adopted child, or mother of an illegitimate child, the
+ Section 4.

2 Sharafat Ali v, State of U.P, AIR 1967 All; Rasheed Hasan V. Union of India, AIR
1967 All 54

3. Section 7.

;- :ection 14,

+ LXcepti .

st 0 S, 14, (1929) 30 MLW 691. This

See Dicey Morris, Rule 12(5), p. 110. For Indian Law, see
- 188 also the view of the Private International Law Committee.
* 9 8. 15, Indian Succession Act, 1925.
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c llustration. After their marriage, the spouses lived in
: 5 be at all changed, until it acquires the capacity tg| Vv Naray iy Zf;(():tiirln: ihe wife left the husband axgld went 5voith her sister
child’s domicile cannot be a ged, : g | Amritsar: After : e e = ! 2
change it. It seems that the testamentary or certificated guardian has no such ¢ Gurdaspur- With a view to persuading his wife to return to the matrimoni
7 a

wer. It is submitted that the guardian of a )
gh?ange minor’s domicile wherever it is for the welfare of the minor.!

v
RESIDENCE

Residence is important in family law for various reasons. Under English
law and the Christian Marriage Act, 1872, residence is important in
connection with the publication of banns. Under all the Indian matrimonial
statutes, residence is important for the purpose of jurisdiction in matrimonial

minor should have power t,

i

[

:

causes. For instance, under clauses (ii), (iii) and (iv) of Section 19, Hindu

Marriage Act, 1955, a petition for nullity, divorce, judicial separation or
restitution of conjugal rights may be filed on the basis of residence of the
respondent, last joint residence of the parties or the residence of the
petitioner. The same is the position under the Special Marriage Act, 1954}
The residence is similarly important under the Parsi Marriage and Divorce
Act,® and the Indian Divorce Act.

The term ‘residence’ has been defined variously. Residence is a question /

of fact. In its ordinary meaning, "residence" means the permanent home, or a
permanent place where a person lives, and does not include a temporary

residence.* In a 1970 case, Lord Denning, MR accepted the meaning given in
the Oxford dictionary :

To dwell permanently or for a considerable time, to have one’s settled!
usual abode, to live in, or at, a particular place.

11.1 Indian cases this view has been expressed much earlier. Thus, in
1911, in Kumud v. Jotindranath,’ the Court said that residence means the
place where a person "eats, drinks and sleeps, or where his family eats, drinks
and sleeps". In Anilabla v. Dhirendera,® the Court construed it to mean to
"dwell permanently or for a considerable time." s

It means that "residence” has two elements

: : : ¥ : physical presence and
intention to remain there for a sufficiently long period to makepthe presence

Eore than fleeting or transitory. However, the intention need not be to live

resir:e 1?erma.r;;ax:;‘.ly. B(;xt what duration will give the stay the character of
ce, will depend upon the facts and circumst.

ances of each CIfa

?:ﬁzns ii(;es to anotc;iher place for a temporary stay, such as for healt};:ari(;som'

ss or study, that place cannot be said to be his residence. Residenct

0
e. For instance, if spouses live in theif

cannot be lost by a temporary absen

: ¢

: : :

matrimonial home, they will be treated to be residing there even when they

- Dennis v. Dennis AIR
v 195 ; ;
- ILR (1911) 38 .Cyl 394, 1 Nag 24; Saraswat; v, Keshawan, (1961) Ker 1

6.

: H.fR (1'921) 48 Cal 577.
. « Sinclair v, Sinclair, ( 1967) 3 All ER 882

H 124

-

\ days, The
/

Lommission of England, it is clearly

t Amritsar, the husband went to Gurdaspur and stayed there for a few_
e Court had no hesitation in holding that the parties did not reside
r but resided at Amritsar.

- Gué:;mlfBut where a couple has no permanent home nor has established

trimsznial home at any place, and is moving from place to .plage (may be
?ma h of 4 home or may be they want to make that as their way of life),
o sem;.cwhich place could they be said to be residing? A negative answer, Le.,
:}}::n ire not residing anywhere, will not solve the pr.oblem, since for the
pur);ose of jurisdiction, the law must attribute them residence at some place.
For instance, after their marriage, the spouses go out fo.r Bharat Darsh'an
from place to place all over India, and thus,. aﬁ;er.roammg gbout forDmlxin:f
months, they come to New Delhi (they had no intention of making New he i
their matrimonial home) where some dlfferencqs arise bgtwi;airlll t':e erﬁx,
consequent to which wife leaves the husband. In !:hls case, whl;:h . ; e
place where they could be treated to have last resided together? D!._n'_m,c:,r‘1 t Tilr
itinerancy, they did not think to reside at any of the places they visite .h e
Indian courts have expressed the view that in such a case th_e place wherci
they last stayed together will be the pla.ce where they last remfied tpg{:{; er.
In Tara v. Jaipal Singh,’ the spouses did not set up any matrimon:a gmet
and lived at different places for short duration, and finally they staye.d(zzad
Darjeeling from where they parted company. It was held that they last resi
together at Darjeeling. :

It is possible for a person to have more than one residence. In cztiizi
where he lives, say, seven months at one place and4 five months at ano
place, both places may be regarded as his residence. _

Habitual residence.—In England and other Western countr}(;:;l iijt_an
impact of certain international conventions and on account of dltedc sle:
inherent in the concept of domicile, residence has been accep ¥ aaving
connecting factor for jurisdictional and some other purposes 1n7gasles Hen
some foreign element.® The Domicile and Matm_nomal Act, ]..9 : a)é 2
that if either party to the marriage was habitually residing 1n ec?:lings
throughout the period of the year ending on the date when the pr:_ction &
are begun, the English Court has jurisdiction to entertain a pe lth 5
divorce. Yet, habitual residence has not been defined. Accord1pg to the 4
distinguishable from domicile 1nqs(lmr111:e
as any intention as to the future is not relevant. But1it1s more than I;esx oe; his.
It is a substantial connection of a person with the place or country

\

;‘ gm 1959 Punj 50.

« Bright v. Bright, ILR (1906) 36 Cal 964; Clerence ; . e
V. Imanuel, gAlIR 1965 Mys 12 (These cases are under the In(tiga;xz)Dévo;cﬂi] :';:1;
Ny el ATR 1965 My 17 ST R Swar:tfp'ﬂindu Marriage Act,
{!ad’laU‘ v. Sirotha, AIR 1974 All 36 (these cases are under the

955),

3. ILR (1946) 1 Cal 604.

Fox v. Stirk, (1970) 3 All ER 7. _

* For instance, See Adoption Act, 1968, S. 110
Separation Act, 1971, S. 3(1Xa).

v. Clerence, AIR 1964 Mys 67; Saroja

Recognition of Divorce and Legal
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: rson has substantial links with the country
gzliz:ic:én?:lig:rb:rpl:'?)tr:dpgy evidence.! Thte factual element of habitu,,]
residence has been emphasized by the Council of: Europe or}x1 Fundaxpema]
Legal Concepts in the following words, "In dete.rmmmg whet er a _resndence
is habitual, account is to be taken of the duration and the continuity of the |
residence as well as other factors of a personal or professnon?l nature which /
ponts to durable ties between a person and his resxder.xce.' It seems  they
"habitual residence" and "ordinary residgnce" (a term which is used in som,
Indian statutes) have the same meaning.”

Ordinary residence.—In respect of jurisdiction over a minor, the
English private international law and some Indx_an statutes use the
expression "ordinary residence." Lord Denning, MR said :

So long as the father and mother are living together in the
matrimonial home, the child’s ordinary residence is the home, and it
is still his ordinary residence, even while he is away at boarding
school......When father and mother are at variance and living
separate and apart and by an arrangement the child resides in the
house of one of them, then that home is his ordinary residence, even |
though the other parent has access and the child goes to him from /
time to time. Quite generally I do not think a child’s ordinary
residence can be changed by one parent without the consent of the
other or by other’s acquiescence.®

: pnder the Guardianship and Wards Act, 1890, the District Court
exercises jurisdiction over the child on the basis of child’s "

AR s i, ordinary residence’
wahm 1ts jurisdiction.* The Indian courts have held that

the place where the

the other parent’ Similarly,
Separate under an agreemen
place where the parent who

our courts have held that if parents are liviné
t, then the child’s ordinary residence will be the
1s assigned the custody resides.® Similarly, if the
other parent removes the child with the consent or acquiescence of the parent

with whom the child has his ordinary residence, th ild!
ordinary residence wil] change.” The ordin iy e the chilg)

is the place where he is foung ® ary residence® of a parentless child

x ")
;. geport para 42,
+ Yor details, see Parag Diwan, P, 1 ]
Wi e ar:u%e International Law; Indian ang English (1988).
4. Section 9, '
5. Mst. Lalita v Parmatma Pry
sad, :
179; Chandra Kishore v, Hemlatq AgRl‘(lj;g iy e
AIR 1973 Lah 793 . Salie1

I{arbans Singh v thhyawanti.

tbai v, Babooram, 1951 Nag
Nazir Begum v, Ghulam Qhadi,

1960 Pun; 372; Virbala v, Kalichand, AIR 1973 Gu
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‘bility of problems of conflict of laws arising, but since interpersonal
OSSl-b 2 family matters are not permitted under the personal law of any
relatwns'tm the possibility of conflict of personal laws is minimal.
= y’unal marriages cannot take place, unless one of the parties
Inter-comhm faith of the other; in that event it becomes an intra-community
accep.ts : (Ian India, intercommunal, inter-religious or international marriages
mamag?i)le only 1’1nder the provisions of the Special Marriage Act; in that
= pos,monal laws of both parties cease to apply and in all personal matters
= pers;re governed by different laws. Thus, in all matrimonial matter;,
e overned by the Special Marriage Act, and succession to their
o :: X isg regulated by the Indian Succession Act, 1925. However, in some
s Zl cases, problem of conflict of personal laws arises, such as when a
gl changes, his religion and marries again under the new personal }aw
Slif'l;e ermits such a marriage. In such a situation, the question arises
::h:athef the spousal relations of such a person will be governed by the
pre-conversion or post-conversion law?

This question has arisen before the Indi?.n courts in some cases ?ltxe;lg a
non-Muslim spouse has converted to Islam with an avowed purpose Z : ta ]r}ﬁ
advantage of some provisions of Muslim law. .Il'.l Khamba_tta.v. Khalm 3 ba,f 1
1905, a Scott woman married an Indian_ domiciled Mushm in Scot. arlx l e o;‘s
a Marriage Registrar. They came to India and the \:Vlfe .converted to sf amﬁ ;
1922, the husband pronounced talak (divorce) on his mfg, and the V;l e, ;1 (:i
obtaining a declaration from a civil court tha.t her marriage stood 1(siso vtehe,
underwent a ceremony of civil marriage with one Khamba}tta un etz)' ik
Special Marriage Act, 1872. After ten years of hfet marriage with ;ﬂz}?n: ainc(;
she sought a declaration of nullity of her marriage on the groun : Ia s -
her Scottish marriage was not dissolved vglldly by any cour_t ob ?w, per
second marriage was bigamous and hence void. The main question e; ore :
court was whether her first marriage validly stood dJs_solved and, o vxogsby,
the court was called upon to decide whether the marriage was gov_lez;rvlea&e);
the law applicable at the time of her Scottish marriage, or by t ertad o
conversion which was also the law of matrimonial domxcﬂg. The cou ‘ ecl d
in favour of the latter view and held that her marriage vghdly st‘ood dls§o ved.
In Nurjahan v. Tisanco,” two Russian Christians solepamzed thelr m;r:}xlagiilfr;
Berlin, The spouses lived in several European countries, and in 1_93 ) be v e
came to India and husband went to Scotland. In 1940, the wife em ra}cl
Islam and assumed the name of Nurjahan. She thrice offered Islam to e;
husband and on the husband’s refusal to accept it filed pr<.)ceed1ngsh in a
Indian court for the dissolution of marriage. (Un@er the Muslim l;jw, t 1f1 ltshz
mode of dissolution of marriage). The court dismissed the procee r'!gshod 1
short ground that since parties were not domiciled in India, it ha X
jurisdiction on the matter. However, the court did ob§e}'ve that no S{)ouse c:the,
on converting to another religion, impose his new religion and new law on
other spouse, : '
In Aiyasabibi v. Subash Chandra,® parties were, at the time of their

mamage, Hindus domiciled in India and were married by Hindu ceremonies
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ites. After sometime the wife converted to Islam and thrice offered IS_lam
::(}ilenrtﬁts.lsﬁfnd, and, on the latter’s refusal to do so, she launched proceedings
for dissolution of marriage in an Indian court. She also averred that her
husband had treated her with cruelty. The court dissolved the marriage ang|
observed that the law applicable would be the law of the wife after conversion,

This is the only case holding this view. It is evident from a cursory perusal of b

the judgment that the court was impelled to grant the_ relief more on!
compassionate grounds since husband’s cruelty was estabhshed. In .S“eed"
Khatun v. Ovedia,' two Indian domiciled Jews performed their marnage by‘
Jewish ceremonies. In 1945, the wife converted to Islarn and bchz.iveq the;
same way as Nurjahan and Aiyasabibt did. The proceedings were dismissed|
and the court observed that a marriage performed under one personal law/
could not be dissolved under another personal law, just because one of the!
parties had converted to another religion.’
In sum, it would appear :

(a) If both spouses change their religion, they will be governed by their
new personal law.

(b) If one of the spouses changes his or her religion, then no\

matrimonial relief could be granted to the convert spouse under his/

or her new matrimonial law.

Under the Hindu law if one spouse converts to another religion, the
other spouse may seek dissolution of the marriage on that ground.’ Under
Muslim law, apostasy from Islam operates as an immediate dissolution of
marriage if the converting spouse is the husband. But apostasy of the wife
does not result in instant dissolution of marriage.* But if the wife belonged t|
another faith before marriage and reconverted to her original faith after

marriage (this implies that at the time of marriage she embraced Islam), then
it results in instant dissolution of marriage.’

As to conversion to Christianity we have a peculiar statute—Native
anverts’ Dissolution of Marriage Act, 1886, a masterpiece of the Christiant
missionary legislation. The Act lays down that if a native spouse abandons 4
him or deserts him for six months or more, a decree of divorce may be passel
on the petition of the convert spouse. If the respondent is wife, the court
would postpone the consideration of the petition for one year to en’able her t0

accept Christianity and to cohabit with her husband. If she refi
i i i ; to do &
during this period, the decree of divorce will be pronounced. ge® o ok

1, (1945) 49 CWN 745, 3 |
2. See also Rakhima Bibi v. Ani

See al . Anil Kumar, ILR (1948) 2 ; !
3 Secﬁo:afé(;)l(g‘m 4.8 Bom LR 864 where the same viewCal R e RO0R
o b ii), Hindu Marriage Act, 1955 s
4. Section 4, Dissolution of Muslim Mapriase
St age Act, 1939,

. e
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Chapter 3

CONCEPT OF MARRIAGE AND
THEORIES OF DIVORCE

I
INTRODUCTORY

All over the Hindu and Christian worlds, marriage began as g

sacrament. Marriage, as a sacrament, necessarily implied a permanent and
indissoluble union. Hindus took the notion of indissolubility of marriage to the
extreme by laying down that even death did not put the marriage asunder. It
was a union not merely in this life but also in all lives to come—an eternal
union. The Hindus conceived of their marriage as a holy and sacramental tie

and not a contractual union. For a Hindu, marriage is ordained as a necessary §
g a son, for discharging his debt to his !/

sacrament (Samskar) for begettin

ancestors, and for performing religious and spiritual duties. The Shastrakars
ordained that once is a maid

: en given in marriage, and the injunction was : "A
(tiruih w11fe must preserve her chastity as much after as before her husband’s
eath."

Hindu Law

Among Hindus marriage is a necess

marry. The man is incomplete without his wife, and it i i
B SRe s e nd 1t 1s a wife who completes

: m). The Brahmanas proclaimed "The wife
18 verily the half of the husband" 2 "Half is sh - S Wi
The wife has been eulogized thus : 18 she of the husband, that is wife.

A wife is the very source of
a, but

Thus, Hindus conceived i :
’ of their marrig e )
Sacrosanct, permanent, indissoluble and eternal gum'éin sl?lgll;?irl?: Bl oy
which i s
aspect of the Hindu marriage s gy oo o C2700t be untie

1. See Manusmri; v, 151, ¥a :
2 Sathpath, B o ‘.’ iuéulzgalkya Smriti 1, 76; Vighny, Smriti XXV, 13-14,
3. Tuittirya Sanhitg 11y 1957
4. Manusmrig; IX, 8, :
(24)

B

|

ary samskar; every Hindu must |

L

did not regard |
d. The indissoluble |
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diation is a wife released from her husband.’
repu

under Hindu law, divorce was out of question. However, undeg
Th‘:lsi’vorce has been recognised in some Hindu communities and tribes.
customy

: iage—A sacrament or contract.—Under Hindu law,
piagn Marna?zed and a Hindu male could take any number of wives,
oAy fow Hin i indu Marriage Act, 1955
Py few Hindus practised polygamy. The Hindu Marriage 5 :
e vgrﬁ' d polygamy and introduced strict monogamy for all Hindus.
ht.‘s abOI:S ehag been recognized. A religious ceremony is still necessary for
ke ar:ioages The question that still remains unresolved is : Has the
?i?:;ummaMage become a contract? . '
The Hindu Marriage Act does not !ay down that a marriage without t;le
t of the parties is void, though it does lay down thaf. if consent of a
0% arriage is obtained by fraud or force, the marriage is v.ondable.
part)l' 1;‘l) mwhen one of the parties to marriage is of unsound mind, the
Slml‘al' i is voidable. It is laid down that bride should not b‘e less than 18
mamaag:d bridegroom not less than 21 years in age. But marriage performed
uz‘:il:r those ages is valid. It is well estaplishgccll ntxl? of lz:\}alv olf)' :O(Lr;gg;ts t:;‘a:hz
contract for want of capacity is void. It is evident from the Ao e
Hindu Marriage Act that. consepsual element. of mz;rglff:ni o el
emphasised; rather a marriage yvxthout. consent is a(\i va } 4 exercig;ed PR
does not render the marriage void or vmdgble. Fraud or orce e i e
renders the marriage voidable. So ('ioes insanity. A combi
f':g(si(ie:;t)ofg:czﬁns 5, 11 and 12 of the Hinfiu Marriage Act, leaves no doubt
that consent is not an essential aspect of Hindu marriage. ] o
It is argued that when two persons .undergo the ceremony 0 oxtng.:r;:.gié
consent may be implied. It is submitted, it may be so, or }11t may nSu Ose, :
would depend upon the facts and circumstan'ces of eac }fatsie un%irwént
spouse to a marriage is able to show that dgsplte the fact tha ey
the ceremonies of marriage, he did not In any manner bcm‘ltted o
marriage, can a declaration of nullity be obtained? It is su ;lm Sty
such declaration can be obtained. For instance, a girl s gwse o i
underwent the ceremony of marriage in deference to .the sentim bl
alling and orthodox father, while she had no intention to maﬁéclmation
marriage be declared to be null and void? In our opinion, no suc
can be obtained; such a marriage is not voidable either. o
: i riage has no longer remained an
On the other hand, the Hindu mar ag e e
indissoluble and eternal union. Widow marriages are a owe i;1 Rt
Permitted. It may still be called a holy or sacramental umcl)"n,t e
& sacramental ceremony is necessary. Thus, one may say tha S
has neither become a contract nor has remained a sacrament ;
semblance of both.

Muslim Law : : a

Muslims have, from the very beginning, regarded thel: fmatrl;agsr:ise
tontract. Muslim marriage has been defined as a civil contract for It is not a
of legalizing sexual intercourse and procreation of Chl-lirig. recitation of
Sacrament but, g contract, though solemnized generally wit e

L Manusmriz X 4547
2. See Paras Diwan, Customary Law, Chapter IX (1990).
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certain verses from the Koran. Muslim law does not prescnbéehany resl'lgmus |

service essential for its solemnization. In the words of Shama Charan xrcz'xr.; |
Marriage among the Muslims is not a sacrament but purely a ciyj] |
contract. ) ! )

Despite the observation of a modern judge that the impression that 4 '
Muslim marriage is a mere contract and not a solemn union 1s an9ther fal!acy
of the Hindu and western students," in its legal connotation, Muslim marriage |
is essentially a contract, though marriage as a socnal. institution is regardeq |
solemn all over the civilized world, including the Muslims. According to Fyzee, |
Nikah is an institution legalized for manifold objects,. such as, the i
preservation of species, the fixing of descent, re§train1ng men frpm :
debauchery, the encouragement of chastity, the promotion of love flnd union |
between the husband and the wife and developing of mutual help in earning ;
livelihood.” That Muslim marriage is essentially a contract is evident from the
nature of marriage and the mode by which it is performed. Thus, only a civil
ceremony, i.e., an offer made by one party and accepted by another in one and
the same meeting in the presence of two witnesses (not among Shias) is
sufficient for entering into the contract of marriage. Whatever religious
ceremonies are appended to the civil ceremony are merely to give it sanctity; >
their performance or non-performance does not effect its legality.

Muslim marriage is a polygamous marriage limited to four wives. A
Muslim male has capacity to keep four wives simultaneously. But if a Sunni

male takes five or more wives, his marriage with the fifth wife or subsequent
wives is not void but merely irregular. :

Parsi, Jew and Christian Marriages

The Parsi x_narriz}ge is also regarded as a contract though the religious |
ceremony of ashirvad is essential for its validity. Literally meaning "blessing",
ashirvad is essential for its validity. Ashirvad means a prayer or exhortation
to the parties to observe the

: bserve their marital obligations.’ The marriage 1is
solemnized by a Parsi priest in the presence of two witnesses. |

written contract called Katubq be

' all tween the parties is essential for the validit;
of marriage. A religious ceremony is also required. K

Definition of Marriage

Accordi o
woman whicrlllg ::iil: E;alr;ox; i?;lv,tr}?Méage 18 a conjugal union of a man and

3 € Iree consen . i
estion whether tw t of each spouse, but this

MARRIAGE 27

i i red into, a marriage is regarded as a sacrament;
contract of malant‘:lacgirll?of\r'lt(?nly death can put it asunder. In Hyde v. Hyde,'
as an indissolu ave the i'ollowing definition of marriage (it is treated as the
LOTd.Pe“Ear;:fof of the Christian marriage, despite its flaws) :
dasmfldio:ceive that marriage as understood in Christiandom may...be

od as the voluntary union for life of one man and one woman to the
defined &

. ] others.” e s
exlusgntOfs?lce this definition emphasizes the indissolubility aspect of
. $

. it i nder English law. With a view ta avoiding this
mpLas ‘lt lt?‘l: (c)lt:fg?l:zﬁ)(;: liln Nachin%son V. Nachimsor.z,2 the Court of Appeal
e loss by saying that it should be the intention of the parties when
appended ¥ gt(()) marriage that it should last for life. Though, 1ate.r on, .lt maly
g:;egjer:)ﬁi:xlinon any ground available to the parties including the irretrievable

8§

breakdown of marriage.

II
THEORIES OF DIVORCE

In early Roman law, marriage and divorce were essentlally1 gzzast: a&lcrl:(si
f the parties. Whenever two persons wanted to marry they cou ot ; par
; h : \‘I)er the.y wanted to put their marriage asunder they were eqtl:(l) ; gther.
:‘(’) ;: 20. No formalities or interventiqn of an agency was nsg::is;:l;}; gt oA
With the advent of Christianity, marriage came to be I‘Cg:lr e e
and indissoluble union, though it retained its consenzut 3 I?arlié e
before 1857, a marriage could be dissolved only by an cd (; R el
a considerable pressure, divorce was (tl'ecizoegn;zde;ll t;’r;' e
Causes Act, 1857, but only on one ground, .¢., 8¢ ; . -

It seems that with the lofty ideals of hbert); . aI;i :fgl;]ﬂ;?;)e? A
Industrial Revolution sweeping England and the ;;1;01111111 3
longer remained possible to regard marriage as 1nAiss e At

However, marriage is also regax:d'ed as a zocg:l ;?osre il tad
merely a transaction between two individuals, and t erd D thike
that there was a_ social interest in preservat.lon ans t‘:edged S el
institution of marriage. The institution of marriage W}f‘ s AhAb TGS
protection. The inevitable consequence of thls.phlloi(ﬁ)1 yot S titolaie 1
came to be regarded as a special contract which co : Icli ool iff OneKafithe
like an ordinary contract. A marriage can be d1s;9 ‘llleundermined ey
Spouses is found guilty of such acts and conducts w 1cof bt
foundations of marriage. This led to the emergence
theory of divorce.

Fault Theory of Divorc. ‘ a certain
At first adultery was the only gr ound f9r dlvogcetfalze?d:rlmtezzuelty and
amount of criminality is considered to be 1nvol\l/e . e B esertion
esertion were added as ground for divorce. Adu tf;;')f, an exclusive union,
frustrate the very purpose of marriage. Marriage, emgdermines the basic
adultery destroys this very foundation. Gy ‘unharmony and mutual
assumption of marriage that parties will live together 1n

pEN—— ke
1. (1860) 1 and D 130 at 133.
2, (1030) 1 and D n 971
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ion undermines the basic assumption that the parties wi]
:gzggiinﬁ.thD:::}ft:)then These are regarded as offence agains} marriage, a_nd,
in early English law, divorce was regarded as a mode of ptlmshmgg,r the guilty
spouse who had rendered himself or herself unworthy of consortium. It Was
natural to nomenclature this basis of divorce as offence theory. A marriage |

can be dissolved only if one of the parties to marz:iagc has, aftc.r the \, P
solemnization of marriage, committed some matrimonial offence, which s |

recognized by law as a ground of divorce. Every matrimonial lapse is not 4
ground of divorce.

The guilt theory further lays down that the party secking d}vorcc must
be an innocent party. This dichotomy of guilt and innocence is the basic
requirement of this theory. In other words, on the one hand, one of the
spouses must have committed one or the other ‘matrimonial offence, and on
the other, the spouse seeking divorce must be innocent. Le., in no way party
to, or responsible for, the offence of the guilty party. For instance, if the
ground on which a spouse seeks divorce is adultery and it is shown that the
petitioner was guilty of connivance at the respondent’s adultery, the petition
would be refused. Similarly, if cruelty is provoked, divorce will be refused.

English law took this theory to its logical end by laying down that if both >
granted to either. Thus, if the !

parties were guilty, divorce would not be

respondent is guilty of desertion and the petitioner is guilty of adultery, the
petition will be refused.

Since it was required that the petitioner should be an innocent party,
there were evolved the bars to matrimonial relief: discretionary bars, and
absolute bars. Absolute bars under the E

; _ nglish law were connivance,
acquiescence, collusion and condonation. The discretionary bars were
Petitioner’s own adultery, cruelty,

: _unreasonable delay and conduct conducing
to tfh.e requndgnt’s guilt. Thfa existence of an absolute bar was fatal to the
petition, while in respect of discretionary bars, the court had the discretion to
grant or refuse to grant relief, '

ntial (such as insanity

added. us AR unds for divorce were
» Sentence of ‘mprisonment  for gome specified period,

wh
ereabouts of a party not been known for 4 specified Period, wilful refusal

to consummate the marriage i
o : ge, leprosy, venereal disease, rape, sodomy,
e.

cognised as grounds of divore

: guilty th i =
e fault theory of divorce came to)indj?,:ngivdworce

3 3 5

e therclfd :tctf, 186?, which applies only to Christian marriages
rimonial Caygeg Act, 1857. The only ground for

BeeReforms Act, 1969 which

n the next Chapter), " "M V. Union of ng;

R

tr
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.« adultery. In the case of the husband_. simple adultery of the wife
i to divorce, but in the case of the wife, husband’s adultery has to
dh“'n 0more than adultery; conversion plus remarriage, incestuous
thglugltery coupled with desertion for two years or upwards, adultex:y
a she can also sue for divorce on the ground that: the husband is

1ty of rape,-sodomy or bestiality." After the enactment of Divorce Act, 2001,
fhullg:trimon’ial bars have been enacted in Sections 12, 13 and 14.

e

i i i he Parsi Marriage
theory is also the basis for divorce under t .
E}'leofi:uActs l%36-88. As many as eleven grounds for divorce are
sad gnil:ed and practically all the matrimonial bars have been enacted.
reco )

i > indu Marriage Act, 1955, divorce was based only
Ongmallly’tl"::: 4 t}';‘i(? l::l(iinsent thgory and breakdown theory were
& the f:ﬁ tt,er onr)',I-‘ he Special Marriage Act, 1954, enacted bpth the fault
mtroduced . nsent. theory. The breakdown theory was added in 1970. The
gezgusir;n g(; Muslim Marriage Act, 1939, also enacts the fal\l/l[lt tl-leory.LThe
2 rimonial bars. The Marriage Laws
fzr:e;dzve(;titﬁgfeslg;go ﬁ;l: c:lrrtl};fldrzt;l tthe grounds for divorce gndcxl') Fhe
i ' | 1 i d have tried to bring
Hindu Marriage Act and the Special Marnage Act, an a0 i
with each other (though some differences still exist). ‘
t'}llli(;nndlualtlll:::::iage Act, the present nine faul; grg}mds f(:;l 31}:30&33?53251}1:5]«;:
on the basis of which either party can sue for divorce e
laid down on the basis of which wife alone can sue fo S
'%'?:I::gfn:::n fault, grounds are : adultery, cruelty, desertm;ll (:if' Stgzl(;eyc;:rsz;
incurable insanity, virulent and incura.ble. lepr'osy, venelr'(;z L et i
communicable form, conversion, renunciation of the world, sev ty odnds
unheard absence. Renunciation of the world and conversion are noo fnrds s
for divorce under the Special Marriage Act, 1954: the other seven i’ s 2
more or less the same. Under the Special Marriage Act, Zev;rll ):-?a e
of imprisonment is a ground for divorce. Under the Hindu a:) fthi hqu,and’
additional grounds for wife are : pre-Act polygamou_s rparn;l%;: R s
repudiation of marriage, rape, sodomy and bestiality o the o
non-resumption of cohabitation for one year or more qfter (3 %/1 Bl
order of maintenance under Section 18, Hindu Adoptions an973 e
Act, 1956, or under Section 125, Criminal Procedqre Code, 1 4 ;)f sl
Special Marriage Act, only the latter two are additional groun it
Under the Dissolution of Muslim Marriage f.\ct, 1939},1 nlngrirf)un]‘eard
divorce are recognized on which wife can sue for'dlvorce. Ju e.sc;ee mm:menance
absence of husband for four years, neglect or failure to prm:rs, e
by the husband for a period of two years, seven ye b e
imprisonment, failure of the husband to perform matnmor;xsi e
three years, impotency of the husband, two years leprosy ? il
Sease, repudiation of marriage by the wife, cmelty od iy v
eating her equitably with the other wife or wives, an y
récognized under Muslim law. 5
The Parsi Marriage and Divorce Act, 1936, as a.mended by tl:; lﬁc;.s 1\33“
has 11 fayg grounds of divorce. It also recognized divorce ?y con
% im’tl'iev.*:ible breakdown of marriage at par with Hindu ufv. .
' 1 1 ion 34 of Special Marriage Act
Section 23 of Hindu Marriage Act and Section

1. Engles Origin of Family, Private Property and State, 117-83.

divore
entitle
be some
adultery,
lus cruetly;
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1 bars to matrimonial relief. These are : accessory, connivang,
g::(lio:;té,on (all the three in case of adultery and only the last in case (!
cruelty), collusion, improper delay and any other legal gro’unds. These ar
common bars. Under the former, taking advantage of one’s own wrong o
disability is also a bar. It is not a bar under the Special Marriage Act. All bar |
are absolute bars. 3

The Hindu Marriage Act and the Special Marriage Act, Parsi Marriage!
and Divorce Act and Muslim Law and now Christian Law as well' recognise
divorce by consent and also on irretrievable breakdown of marriage.

Consent Theory of Divorce

The free-volition concept of marriage if taken to its logical end implies
that the parties should have the same freedom of divorce as they have of
marriage. If marriage is a contract based on mutual consent of the parties,
the marriage should also be dissoluble by mutual consent of the parties
without showing any cause. Many a time people enter into transactions and
later on want to get out of them. Similarly, parties may enter into a marriage
and.may later on want to get out of it. May be parties realise that they made
a xmstz.ake in entering into the marriage or may be they want to get out of it ‘)
by t..helr mutual desire. There may be another angle also. Suppose, parties
realise that on account of incompatibility of temperament or some other
;ela?on they canl:mt continue to live happily and_harmoniously, they feel that

eir marriage has turned out to be a bad bargain, should they have no right
to correct thelr.error by mutual consent? If not, they are likely to go astray,|
one may commit a matrimonial offence so that a ground is made available:'
one may, out of sheer frustration, murder th ili '
, murder the other. Unhappy families are

sociall desi - $
words}:) f?gn;sell:a:me and are breeding grounds for delinquent children. In the

g :i):)rx;a::ig}fis }fliat are bfased on love are moral, then only thost

Sk displacemz t'ol\;e contmues,....:A definite cessation of affection,

o dis disp bothn y a new passionate love, make separation @ »
g for parties as well as for society. People will only be

spared the experience i
Skt of wading through the useless mire of divoree
It is argued that since 1
; the basis o
any reason parties feel that mutual fi

f marriage is mutual fidelity, and if for
have freedom of dissolving their m

delity cannot be maintained, they should
arriage, instead of being left to drift and g

g r. One will be 5
may not regret lab;‘x_ay repent later. One wi st b
The SRLels
b abo::“lgacoggnt criticism of the consent th
expa : 08 1n the family and Jeaq toril :
of the Soviet Union when after th
\
1. Section 10-A of Divorce Act, 2001

eory seems to be that it will
asty divorces. And this was th¢
e Revolution, the consent theory
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as introduced in for divorce and no formalities were necessary. In 1944, the
goviet Union modified the consent theory.

Consent theory is recognized in many other countries of the .world, such

Belgium, Sweden, Japan, Portugal, in some States of the United States,
2% d Kingdom and most of the Commonwealth and East European
Umut%ries but in most of these countries it is hedged with adequate
C(:fm arcis. In India, it is recognised under the Hindu Marriage Act, the
;p:g‘;l Marriage Act, Parsi Marriage and Divorce Act and Muslim law and
Divorce Act, 2001. : . :

Under Muslim law, divorce by mutual conser}t is recognized }'n two
forms : (i) Khul, and (ii) mubbaraat. The word khule htgrally means to to put
off". In law it means laying down by a husband of h1§ right gnfi "authonty over
his wife for an exchange. In the words of the Fatwa-i-Alamgiri, "when spouses
disagree and are apprehensive that they cannot observe t}le bounds
prescribed by the divine law, that is, cannot perform the duties lmpose_d on
them by the conjugal relationship, the wife can re}ease her§elf from the tie by
giving up some property in return, in consideration of 'whlch.the husban_d is
to give her a khul, and when they have done this, dls§olutlon of marriage
results. Thus, khul is a divorce with consent but at the instance of the wife,
in which she gives or agrees to give a consideration to the husband for releas%
i.e., gives up her right to dower or gives some other property to her husband.
It is evident that the khul is more in the nature of a divorce by purchgse,
since giving some consideration by the wife for her release from the marital
bond is an essential aspect of khul : ;

In mubbaraat aversion is mutual; both parties desire dissolution of
marriage. Mubbaraat denotes the act of freeing one another mut.ually, alr;d th(;
proposal for divorce may emanate from either spouse. But even in mubbaraa
wife has to give up her dower or part of it.

It is apparent that both forms of divorce by mutua_l conse}:lt c?n‘fer;
benefit on the husband, as he can make his wife agree to give up her ¢ aim R
dower or give him some other property 1n cpnsxderatwn of his agreeing
release her. Otherwise he may not agree to divorce.

The consent theory of divorce has been criticize
opposite counts :

(a) It makes divorce too easy, and

(b) It makes divorce too difficult.

A Divorce by mutual consent offers

and impulsive divorces. Every marriage _ 4 :
adjustmsnt. Somletoincles spouZes tend to magnify their dllffelc'lgnce:(;
discomforts, difficulties and problems and rush to the divorce court lea éng. :
the irrevocable consequence to the whole family. The pOSt-reVO}Utll?n togle
experience of consent theory testifies this criticism. The result ils :1 atc,l ow;'g;
I most countries divorce by mutual consent has been heage
safeguards.

Under the Hindu Marriage Act, the Speci
arriage and Divorce Act, the provision for .
airly stringent. It is laid down that a petition for divorce

L. Buzul-ul-Reheem v. Luteefutomissa, (1861) MLA 379.

d on two diametrically

a temptation to hasty, ill-‘considered
is an experiment 1n mutual

al Marriage Act and the Par§i
divorce by mutual consent 1s
by mutual consent
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. can be presented to the District Court by.the spouses only if it shows that '
¥ | they have been living separately for a period of one year or more, that they |
£ have not been able to live together and that they have mutual}y agreed tl}at

% the marriage should be dissolved. A further safeguard is provided by laying |
down that the parties cannot move i It of
e marriage before six months of the presentation of thfe petition. On the motion f
of the parties, the District Court will pass a decree dissolving the marriage on |
being satisfied after making such enquiry as it deems fit that averments |
made in the petitions are true.

There is no way by which the other criticism of the theory can be met, |
Since divorce by mutual consent requires the consent of both the parties, and |
if one of them withholds his consent, divorce can never be obtained. It can |
happen that a spouse may withhold his consent on account of a belief in the

indissolubility of marriage or on account of sheer malice, bigotry or aversion
f to divorce.

Breakdown Theory of Divorce

“ It is obvious that both the fault theory and consent theory failed to |

‘ provide adequate solution to the problem of the deadlocked wedlocks. A search /
for new basis of divorce, was inevitable. In Gollins v. Gollins," and William v.
William,? the courts said that the purpose of divorce law was not to punish
the guilty spouse but to protect the innocent spouse. This was a fundamental
shift in the policy. In Masarati v. Masarati,> where both parties had |
committed adultery, the Court of Appeal, on wife’s petition for divorce, said |
that the key factor in a divorce petition was the breakdown of marriage. If
marriage had broken down, no social or public interest would be served by ’

keeping the spouses together: The gate for the reception of breakdown theory
was opened up.

It is argued that if a marriage has in fact broken down irretrievably, may
!)et%n account of faplt of one of the spouses or both, or at the fault of neither, .
is there any sense in continuing such a union? In such a situation, will it not A
bg in the interest of the individual as well as society that such a union is
dissolved? The law should recognize the reality and redeem the parties from

a situation that has become intolerable. It 1
a sity ; : would
individual interest to enquire as to which is il ont

breakdown of the marriage or which is in the
In the words of the Law Commi

the party responsible for the
! wrong or which is the guilty.
ssion on Reforms of the Grounds for
w of di\"orce are two : one to buttress,
of marriage, and two, when regrettably
down, to enable the empty shell to be |

$ and minimum bitterness. di
! s, distress and
3 tetmagiéadas proken down beyond any possibility |
. nated without looking to causes or without

se. The breakdown of marriage is defined

cumstances adverse {0
mains for the spouses

destroyed with the maximum fairnes
humiliation." In short, if a m
of repair, then it should
fixing responsibili

1. (1963) 2 All ER 966
2. (1963) 2 All ER 904
3. (1969) 1 WR 392,
4. Report, para 15,

the motion to the court for dissolution of \‘
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wving together as husband and wife." Once it is shown that a
" v, broken down irretrievably, it should be dissolved at the instance
mATIEy oy even if one of them 1s opposed to it. Thus, divorce is no longer
e pf;‘r‘:‘ymariml virtue or penalty for marital delinquency. It is the
(())f a factual situation—breakdown of marriage—a defeat for both,
acceptancef the marital two-in-oneship, disruption of marital togetherness.
l;;e :he modern laws of the world', the irretrievable breakdown of
riage theory of divorce has three versions :
£ A. The law lays down that if a marriage has broken down
' irretrievably, it should be dissolved. Tbe fact of the breakc.iown of
the marriage is left for the determination of thg court—lcglslatgre
Jaying down no criterion of breakdown. The family law of the Soviet
Union of 1944 and 1968 recognized Fh'ls form of breakdo“{n. A
decree of divorce is granted on the petition of elther spouse, if the
court is convinced that marriage has broken down, irretricvably.

a fai

In its second version, the legislature lays down the criterion 'of
breakdown. Once the criterion is satxsﬁe@. thc,courts~ ordmziflly
have no option but to dissolve the marrage. T'he vaorcc aw
Reforms Act, 1973, lays down that if the parties have lived separz;tc
and apart for a period of five years, elthe_r.party mzfydsu;‘:f‘or
divorce. Living separate and apart for a minimum period o L\;e
years is considered to be sufficient 1pdlcat10n of u'retneva‘ eg
breakdown of marriage. A petition on this ground may'be oppols1
if "dissolution of marriage will result :m grave f'm.ancml‘or ot e:
hardship" to the respondent, and thgt "1r3 all such c1rcu1}1:atadnc:s :)f
will be wrong to dissolve the mfar}x;lage. t.The court has a auty

ine effort at reconciliation of the parties. ' ;
Sﬁl(;::’gthe Australian Matrimonial Law o_f 1966, either part);i ma()i
obtain divorce if the parties to the marriage have sepm:a:ieofanx:) :
thereafter lived separate and apart for a continuous fpertgt‘on o
less than five years immediately preceding the date of pe (_l“, 1 2
there is no likelihood of cohabitation being resumgq. The an;x i
matrimonial law also contains a similar provxslon thmfg
minimum period of living separate and apart is three ycax.'a. i
In the third version of irretrievable brcgkdpwn of marr(;agc. A
criterion is of non-resumption of cohabitation z‘xﬂ‘.(fe‘r eas tit(iftri?); A
Judicial separation or non-compliance to a dccref, ‘0 Zithcr iR
conjugal rights for a certain duration. In either c‘:ct, g
may sue for divorce. The Matrimonial Causes Act, : q‘titution
Commonwealth of Australia providf:s thz_lt if a decreciaog Orfe(;ne s
of conjugal rights remains uncomplied with fo(;'ahp(li/liarriage L;iw i
either party may sue for divorce. In‘ the S\x"e 1sh g e
1920 there was provision that if parties aft “ e,
cohabitation for a period of one year or more fa ccrﬁ\mrc'3 0
judicial separation, either party could sue o.r1 A ey
provision had since been repealed and replaced with a very
law of divorce). _ _
Under the Hindu Marriage Act, 1955 and the S_pccml. l\(/ilal:nzsligoenf\clt;
1954, breakdown theory has found place in 1ts third ver :
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1964, on a Private Member’s Bill, this breakdown version Wm\
introduced almost unnoticed and without much debate. Under th,
original Hindu Marriage Act, 1955, we have the follown'ng two guil
grounds for divorce : (a) if respondent had not .comphed with the
decree of restitution of conjugal rights for a period of two years g
more, the petitioner
judicial separation, the cohabitation had not been resgmed for 4
period of two years or more, the petitioner could sue for divores
Since these were framed essentially as fault grounds, only th
innocent party, i.e., the petitioners in both cases, could sue fo
divorce. The 1964 Amendment recast these grounds and reduce
the period of two years to one year. A similar provision exists in the|

Special Marriage Act, 1954, and the Parsi Marriage and Divore|
Act, 1988.

While introducing the breakdown principle in Hindu matrimonial lay,
Parliament overlooked the fact that the structure of divorce was based on
fault theory, with the result that Section 23 (dealing with bars to matrimonial
relief), Hindu Marriage Act was not amended. When Section 13(1-A) (dealing
with breakdown grounds) came for interpretation, the courts could not get\)
over the dichotomy of guilt and innocence, and held that the petitioner could!
get relief only if it was established that he was innocent. Chaman Lal v,
Mohinder Devi,' is a typical case. On January 16, 1963, the wife obtaineda,
decree of restitution of conjugal rights. On facts, it was established that the|
husband did not make any effort to comply with the decree, rather he refused
to keep the wife. Pandit, J. of the Punjab and Haryana High Court refused to
pass the decree in favour of the husband as he felt that granting of decre!
would amount to giving him advantage of his own wrong, since it was he who
refused to comply with the decree. The Bombay and some other High Courts
also took this yiew." It is submitted that if we apply the petitioner taking
ac!vantage of his wrong doctrine to the breakdown principle of divorce, ther
will be hardly any occasion when divorce will be available. If a petitionér does* .
not comply with the decree, he will remain in the wrong and cannot .

therefore, seek divoree, and if he i this . o |
) complies with it,
for divorce. 2 P there is no cause of action

In respect of a petition for divorce
n re on the ground of non-resumption o
cohabitation after a decree of judicial separation, the courts have hSd that

continuance of the same offence on th : :
: e basis of wh ) judicial
separation was granted cannot be a wro ich decrce of judici

23(1)a) so as to disentitle the respond pE Within the meaning of Sectiot
has been held that it is not incumgzgt ‘::r‘:ttﬁ:m getting divorce.® Similarly, !

non-compliance with the decree o
to an offer of reunion did not a

;. AIR 1968 Punj. 287.

. Laxmiba: v. Laxm; Chand

. , AIR 1968 B :
L Ay ¢ om 332, Someshwar v. ] i
Wi v_‘ ;a r}l’;wilug.lg'llg l1;984 AP 84; O.P. Mehta \: vSalr‘;_;clall\);ll{L lgiil(: i;]oﬁs;;i;
. Jethabhai v. Man B |

kar, AIR 19 j 28;
Madhukar v. Sarla, ATR 197;535.?, gg.' X‘Zi?i"’”"s"“' v. Hanumentha, AIR 1978 AP &
\ . V. Serrushwara, AIR 1983 AP 11.

could sue for divorce, or (b) if after a decree ¢* o
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1)a), Hindu Marriage Act, 1955."! The view has been confirmed by
23r(ne C(;uft in Dharmendra v. Usha.”

Law Commission in its 71st Report has Te.commended the
L ciple on the basis of three years or more living separate and
PR pnlr; [acceptcd as an additional ground for divorce. A Bill was
Sho(;ﬂ(iln f’arliament to give effect to the recommendations, but on

introd“tcecf opposition to the Bill by some women’s organisations, it was
accoun

€. T 2
alloweAdl::tll: ‘:efore the partition of India, in a case from Sind,® Tyabji, Cd,

. e wn principle in Muslim law. He observed,
found 59methmg l'ltk({napkr):z:r\g(r)xg inl;act &e connection of marriage when
“There is 10 MErH B P71 fail to live within the limits of Allah...." The
paes arednot 8a:id thf.’lt from the earliest times Muslim vyives have'been
leax:ned Ju g?v:rce when it is shown that instead of being a reality, a
enntled.tg (olr breakdown) of marriage has in fact occurred, and that (tlhe
Z::ﬁf;?me of marriage involves injuxc'ldeo thet\v;f}:e." "I‘{Zeo;e:tf:goi;dgoef
remarked that when Muslim law allowed divorce to be wi ki

> - ment of maintenance, it was not ecausg Loy
::i'bz?sl?n?:ﬁln?:ri of the husband or v;las a mean:‘ of enfor:;rslgeﬁlsfii ; !':)gfhi}?i
maintenance, but as an instance W ere cessation kod .

-20e had occurred. In 1959, this theme was picke PV £ tho
El:ur:ltﬁgThe Full Bench of the Lahore HJgh Court Obsewgg’(t{:islsisozll}é(:fatx}:ic
judge apprehends that the limits of God will not be ob(siext')v BT Te
text) that a harmonious married state, as envisaged DY ¢ resszz d in secular
possible then he will grant dissolution.” This theme ‘svat? o while the stream
language by Krishna lyer, J. in Aboobacker v. Mamt, - ;li’ ebbles, what is
of life, lived in married mutuality, may wash away sm ksefl pthe o of the
to happen if intransigent incompatibility of minds hreeds BP 5ok Trand the
stream? In such a situation, we have a brea_kdown of marnf:;gt and accord a
only course left open is for law to recognize what és. ad 5 emphasiscd the
divorce." Again, in Yousuf V. Soweamma,’® the learned ju g
breakdown aspect of marriage thus : y ; ‘e

Whileg:;(:)ere is no rose which has no thorns but if what you hold 1s all
thorn and no rose, better throw it away.

The ground for divorce is not conjugal guilt b

Section
the Supre

ut breakdown of marriage.

g,

\\
L. Bimla v. Bakhtawar. AIR 1977 P & H 67 (FB).
2. AIR 1977 SC 2218,
3. Noerbibi v, Pir Bux, AIR 1950 Sind 8. :
4. Belquis Fatima v. Najmul, PLD 1959 (WP) Lah 566.
5. 1971 KL 663,
6. AIR 1971 Ker 261.
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i the party committing its breach. The matter is regulated not by personal

Tu:, but by the general principles of law of contract. In India, marriage
a

cements o1 pehalf of the minor are entered into by the guardian and such
Chapter 4 P’ ccments are valid. Not merely the father of the minor, but also the minor

MARRIAGES UNDER HINDU LAW, MUSLIM \ imselfcan sue for breach of such agreement.'

/ Manu enjoined that if a girl has been promised in marriage to one man,
LAW. CHRISTIAN LAW. AND PARS! LAW ' ihe good men do not give her in marriage to another. But, father’s right to
| annul the betrothal was also recognized by the sages if a better suitor was
. available. Similarly, on the discovery of specified defect in a party, the other
: aas allowed to withdraw from the agreement. In Pursotamdas v.
INTRODUCTORY ‘;ursotamdasf an agreement to marry was entered into between the mother
Marriage, whether considered as a contract or sacrament, confers a‘ of a minor boy and the father of a minor girl. The boy filed a suit for damages
status of husband and wife on the parties to the marriage, of legitimacy on’ against the father of the girl for breach of marriage agreement. The father
the children of the marriage, and gives rise to certain spousal mutual rights pleaded that the agreement stood frustrated as the girl was not willing to
and obligations of spouses. * marry the boy. Rejecting the argument, the court decreed the suit and
Wherever marriage is regarded as a contract, in certain matters such asl‘ awarded damages. The same view has been held in a case where parties were
consent and form, it resembles an ordinary commercial contract, while in Parsis. This view has been doubted on the ground that there cannot be an
others it does not. It is because marriage is regarded not merely a contract enforceable agreement to marry on behalf of minor children and therefore
but also a social institution. Marriage as a contract is sui generis. Thus, a / betrothal by parents cannot be binding on children.*

| marnage. contract is quite different from an ordinary contract in the following Narada laid down that if a party withdraws from the marriage
| :La;te rs.(.l(%i D o) (b) formalities of marriage, (c) grounds of void| engagement without any cause, he could be compelled to marry.’ In mgdern
? neces::lryaw}?e:;!::iize (i:)v 3‘(’1‘:{)11&‘1?: of marriage (a decree of court is| Indian law, a suit for the specific performance of a paniage agreement is not
Hesolihon b mbre iz (a mactia ee’c;nc%ﬁn;ﬁbe]avglded by repudiation), (¢)| maintainable® nor can an injunction be issued a,c?ramst a party who performs

; e et h eanngo A disch:-SO ;eb only by a decree of Fhe a marriage in breach of the agreement to marry. . \
' ged by agreement, frustration Under the Indian law, marriage brokerage contracts are void being

or breach), and (f) terms of marria
¢ - ge contract (spouses ar : again i i 3
into any terms of the contract, rather spousalprights arfdm(’):)lf;rge:tizzsnatf‘: B it girl s 4 fnther of the bo fr a.um of R

largely laid down by law, S entered into between a father of the girl and father of the boy for a sum of Rs.
may, stipulate to rel};ase ;gtﬁei‘)&;ﬂ:}iﬁl 1:y ~ allowgd, such as parties  5000. This agreement was held voidglas amounting to trafficking in marriage
example is found in Muslim law where theu y.;ﬁo cobabit, ‘The most cogent | which is contrary to public policy. On the basis of this reasoning, a view has
example, in the event of the husband taking a i ?i may stipulate that, for | ’been propounded that even in the absence of a stipulation by way of penfalty
cruelty, she can pronounce divorce on hers%elﬂsecon wife or treating her with “orliquidated damages, the contract of betrothal by parents on behalf of minor

) children would be unenforceable, as, in the case of 2 breach of contract, they

II have to uniary interest in
Ve to pay damages, and therefore, they have a pecc Iy
AGREEMENT TO MARRY bringing about the marriage. _
Betrothal of an unborn child is void,"° since law does not permit
precede by an ante-natal betrothals.

Engage 2

India, ag Iﬁa:ieant’ petrothal or sagai.—Among all the communities in |

e ge 18 freguen'tly, though not invariably,
marry which is commonly called Sagai,

F:llo“;ilng English common law, in India such agreem or engagement A marriage performed in contravention of a betrothal agreement 1S
general principles of law of contract, and Shisiare
agreement without lawful ;

- governed by the | hing
if a party commits a breach of |

;‘ Atma v. Banku, ILR (1930) 11 Lah 598.
3 Ib{m (1896) 21 Bom 2.
A B’“y Engineer v. Shapurji, AIR 1937 Bom 392.
5. N“t See Venkata v. Govind, 1937 MWN 1274.
6. ua'ad“”"'“i. XII, 35.
7' Inm:d é Nagindas, 7 Bom HCR 122, In re Ganpat ILR 1 Cal 74.
* t re Ganpat ILR 1 Cal 74
8, 4 al 74.
: f{e Section 23, Contract Act; Girdhari Singh V. Neeldhar, (1912) 19 All LJ 159.
10, o 1914) 37 Mad 393.
11, V. Banku, ILR (1930) 11 Lah 598. .
:((l)umjl V. Nari, ILR (1915) 39 Bom 682; Srevandy v. Bharattiyamma, AIR 1962 Mad
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1 i damages for pain
| However, it may be difficult to prove :
: e. ’
t in restraint of marriage.—Section 26 of Indian Contryg/ yglue i8 r‘{cog":::l:ccount of breach of contracl; particularly where alternative
Agreemen m - . f the marria re of } dsuffenn eadily available. ‘
eement in restraint o ' ge of ap! gn g ooms are T , . , ,
Act, lays down that e}':(:'g’ i:gvroid. This section has been interpreted to megy brides and bl'ld‘ftr ed that it would be in consonance with our social needs if
person, other thanta mlhich‘t;otally prohibits a marriage, is bad, but partj It is subml this regard is modified on the lines of English law.
thatt 2o t:g(;l:(:?ai:ia; are valid. Thus, an agreement under which restraing| o [ndian law 1n LIS .
Skt T, ss of persons or restrictig, ¢ 2 ip in Marriage :

: articular person or a class of pe ; rictiop, ship in ' . Yy
are xmp(:’::;" a:'izl;g, (2‘,2,1 when personal law permits bigamy), is valid.! | Guardu::ose systems of law where marriage l-gf I::-:i(;rse cl:;n:oto take
¥ 'slfk(:e Law Reforms (Miscellaneous Provisions) Act, 1970, has abolished g arciinanship in marriage is c}f ;}I:lpogrltlz;:geizz,‘ :s Ii v:O;n emsyste :;’1 o ey R

: iage contract. It lays down that no agrecement ;| gu : ¢ the consent O e ; ! e s

::r(:; g%ral?rlef: :é‘eza;? aglegally enforceable contract and that no actig plﬂcedi:rlxtsh?; marriage are dlfferlent frogl ﬁlﬁsﬁun?rﬁinsl :fsl())(rﬁrr]e P
it was . guar o I w an :

shall lie in England for breach of such an agreement, wherevcrc'1 .1t was made.; i‘)euen the position gnd?rail?g: . :me persons as guardians of the persons of

Property and gifts betweeg engaged coupk;s.—t}n Infna. ar'p:oblem? guardians for mar&'lag;arsi o andACraatiantlave : -
of recovery of gifts and property given upon, or at the time of, engagemen minor, such as un er, ‘nt Act. 1929, which was amended in 1978, is
often arises on the breach of a marriage engagement since it is customary g The Child Marriage Restrain e penal consequence;no
give clothes, cash and jewellery of considerable value on such an occasion, nal statute, which lays down that on tf e ;; g L
Another problem arises when two working couples get .engagec.l apd spcnd a'plebelow 18 and no boy below 21 years of ag
money jointly for acquiring a matrimonial home and in furnishing it. I 8"

y l)('g" gl

engaged couples has been equated, more or less, with that of the married> ?Z{tlﬁ:}? gg'u -
couple. [Section 2(1), Law Reforms (Miscellaneous Provisions) Act, 1970]. : t}?e Christian Marriage Act,

This may be illustrated by an example. If an engaged party purchasesa Christians" but in respect of ot
house in his own name partly with money provided by his fiancee and they de. These ages of marriage are app L M ne RS
enhance its value by putting Jjoint labour in improving it, the investment o "2 ’i‘his Act has been replaced by the Pr'ohlbltlonu(lf3 ?nk;ltl:nce of th% party

’ i 2SIz At hos made a child marriage voel(isglses?)tlemnized (Section 3) and
7 ‘ flint that. Hme . who was a child at the time such marriag uld be void (Section 12).
provision has been enacted in the Law Reforms (Miscellaneous under certain circumstances such marriage wo

i iage and if a
Under Muslim law, now, there are no guardians of marriag

her money and contribution of her labour will give her the same
as she would have acquired had the parties been marrie

A similar
Provisions) Act, 1970, in respect of gifts made by the parties consequent upon,
or at the time of, engagement.

It appears that birthda

interest init

1 1 hich
1 f Hindu Marriage Act, whic
has repecaled Scctlon' 8 o s
The’ ACtil’ in m[?arriage. A similar amendment hps been ma :‘ve
S in respect of marnage of "nati
her Christian marriages, no change has been
licable to Muslims also.

S > 2 . roid nor voidable
minor Hindu marries (since minor’s marriage is still neither void n
y and like presents will vest in the donee and wil :
not be covered by the above

i ale below
_dong or solely as the donor’s future spouse? The gifts i oush, e Il\fluslllr‘:vi Or?guardians
falling in the latter category are recoverable. The same seems to be the  ‘tanot marry, Muslim la

Under Indian law an action for
It seems to be clearly the positio
marriage agreement, money, je

i dian in marriage is necessary. ; i
provision. The test will be : was the gift made to' butiyalid), o guar 21 and a 'Nluslilm f:):znbaelgnbc%l:;;ged.
hip of marriage has n e

: d mind can be a guar
Under Muslim law, only an adult Mus'hmb(‘)lt?tsizlstemoval Act, 1850, does not
broachiof : 1 lied marriage. It seems that the Caste Disa ldl' n who converts to some other
n undel;- :lcl p‘;rs‘;gﬁ:iieufo?tra;t S b ;?; remove the disability of a Muslim guardia
at on breac

el fit, is the sole
e . her, if alive and fit,
religion. s of Muslim law, father,
wellery and dresses presented at the time of ‘gion. In all schools
betrothal or expenses incurred

recoverable.® The Mitaksh

ara clearly laid it down. If there is a breach of

epai nterest by affi
taken this view. Thus, all pPresents m

: ade at t i ) e
specifically recoverable, and in cage they he time of betrothal ar

guard;
have been spent or used, their full = | e
1. Khotilal v, Marion, 59 IC 804; F. :
LR 129; Emperor v, Lazar, ILR %%"0&3\3 g_;;ee. 23 WR 66; Sitaram v, Ahree, 11 Bo® \dlothir
2. Gulab Chand V. Fool Bai, 31 C ‘

¥ Mollammed. TLR (1910 42 Bom, 459, 0"/ * Roshan, AIR 1950 Al 592, Abs

e g k
1. Rajendraq v, Roshan, AIR 1950 All 592; Gulall e |
g or other things which were used, their llery presented);
hai, TLR (1920) 44 Bom 446 (return of Jﬁ:c prryesenmdl
2 nmmayyﬂ. ILR (1892) 16 Bom 673 (return of jewellery
. Ki

Nanap

iage- dian. But all
c : be the marriage-guar : fre
. . . > guardian of marriage, and no one else can : - se-guardian after
In connection with betrothal or sagal, art schools of Muslim liw do not agree as to who 1s th_e .rflarﬁlzgﬁ(illls agrec that
by thedeath of the father. With the exception of Malikis, ab 5670
1 account of the espousa 4 the executor cannot be the marriage-guardian. > father's father are
guardian is recoverable an and Ithana Asharis only father, and after his death, e eTA
ancer. The Indian courts have als0 y A4 iase. The Hanafis provi o
‘cognized as guardians for marriage. Th father’s agnates, near
for marriage. After the father, it goes to 1a

fiis. Ismailis

411
Y 1909) 33 Bom 41
v. Fuldei, ILR ( ; :
ble): Balubhat
3 e Rambhat V.

andaswam; v, Kanniah, AIR 1924 Mad 692
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being preferred.' Imam Muhammed said that in the absence of the agna
guardianship in marriage goes to the maula (successor by contract), thento'
the ruler or the kazi (judge) who may delegate his authority to any person,

In all those cases where marriage-guardian improperly refuses to giy,
his consent, or altogether withholds it, the minor may approach the kazj fo

the sanction of the marriage. Improper refusal to give consent on the part f
the guardian is considered as an act of oppression. Where minor has p,
guardian and no kazi is available, he or she is free to marry himself or herself
Where a minor girl marries without the consent of the guardian and if dower
is small or the man is unequal to her, the marriage is invalid, though ming
may ratify it on attaining majority.

If a marriage-guardian incurs incapacity to exercise the right on account

of mental illness, or his being sentenced to long imprisonment or becoming 4
ghibat-ulmunkata (i.e., one who had gone to a distant place), the next|
guardlan in order of proximity will exercise the right. Where there are two’-
guardians equal in degree, such as two paternal uncles, then marriage |
perfor'med. by anyone of them is valid. A marriage contracted by a remoterg
guardian in f,he' presence of a nearer one is invalid unless ratified by the‘
nearer guardian.’ A guardian may lose the right of ratification or cancellation \)

on account of his laches, such as by the time he exerci - 2
ﬂ’le marriage iS bOm.S rcises the nght' a Chl]d by

When a Muslim minor is married by a guardian
grapdf:ather, the minor has the right gf rgpudjatiox(:ﬂc:? rr;};?xr}isgs %ﬁmi
?I:Z;mél{- Z:{u;?lt;s%ﬁ:na:}ilzg}lgd rpajority. ’g}}x)xs is known as option of puberty
gh). ild is marrie the father
then tg;: the minor can repudiate the man'iage)éut on certaioxz :g:c%igdc?slsf:
By hasn:t:éir;ol:lwi t;ordtix;: purpose of marriage, defines a minor as a person |
S on pleted the age of.21 years and who is not a widower or a |
: ndian Christian Marriage Act, 1872, lays down that in case the

y 1S r ul 1

: :
fnother§ consent is needed. If no person
In marriage is resident in India, the min

I
KINDS OF MARRIAGES

Permanent and Temporary Marriages
In the modern world to

——

; —

haying authority to give his consent |
or is free to marry himself or herself.

1t 18 possi
he c}})x(i)ld 1geb£olr; twol people to enter into marriage for
R ate, intending never to live

contemporary society,
the purpose of enabli

i . see Pa; y
The Muslim Law ::}81237“' Muslim Lo

2. Chirag Bivi v. G 1P, 1990
o Als  Ghulam Sarwar, (1920) 60 1C 453, Ayub 176,
. 2 1asan v,

Abubukkar v. Vangatt, AIR 1979 Ker 277 v. Ahtari, AIR 1963

w in Modern India, 52 (1981) Tahir Mahmood,

if there is no guardian of person, 3
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but to obtain divorce by consent at the earliest opportunity. Such a
undoubtedly a marriage. The Shia Muslims (the Ithana Asharis)
marriage called muta marriage which is usually called
though, in fact, it is a term marriage, such a marriage
gnized among other sects of Muslims.
Muta Marriage.—Under the I.thana Ashari Law, a male has capacity to
ct any number of muta marriages (he can cross the limit of four) with
contra Jew or a fireworshipper, but with none

together ©
n-iage 18
Fecognize & £¥P° OF

who is Muslim, Christian,
awonXlnn Ithana Ashari female, on the other hand, can contract a muta
iﬁﬁage only with a Muslim male. If the woman is major, her wali

ardian) cannot object to such a marriage, but if she is a minor, she can do
50 only with the consent of her wali, otherwise the marriage will be void.

All the requisite formalities of a Muslim marriage must be perfgrmed.
All stipulations of muta marriage should be entered 1pto at tl}e time of
marriage. Conditions stipulated befqre or after the marriage are ineffective.
For a valid muta marriage, the requirements are the following : .

(a) Dower must be specified, otherwise the marriage will be void.

(b) The duration of the marriage must be specified. The duration_ may
be a few hours, days or weeks, months or years. If the term 1s qot
specified, marriage is not void, it will be implied.tha_t parties
intended to enter into a permanent union." The main distinction
between the muta marriage and permanent marriage 15 that in the
former the term of cohabitation 1s specified, while in tbe lattgr, no
term is specified. If no term is speciﬁc'd, the marriage w11]' be
treated as a permanent union,? and all incidents of such a marnage

will flow from it. .

The main incidents of a muta marriage are : (a) Spouses have no rlg}}t
of mutual inheritance, even if one of the spouses dies when. muta 18
subsisting; (b) The wife of muta marriage is not entitled to any maxr}tcnancg':
But if maintenance is stipulated in the marriage contract, she 1s engtled to ;
during the whole of muta, even if the husband does not cohabit with hjrl.1 t
seems, in the absence of such stipulation, the court has power to awar cy
maintenance under Section 125, Criminal Procedure Code;® (c) If marriage 18
not consummated, the wife is entitled to only half dower. On consummatll(;n
of marriage, she is entitled to full dower, even if the husbfxnd does not coh? it
with her during the entire duration of the term. If the wife leavc;s him be O}I;C‘
the expiry of the term, she is entitled to proportionate dower; (d) On (;te
expiry of the term, if the marriage has been consummat'ed. she 1s requn:g 3
undergo idda of two courses; otherwise no idda is required; (e) 'Ijhe' hus fm;x
has the right of izl, i.e., right to refuse procreation, and 1o permission of the
wife is needed; (f) The children of muta marriage are

legitimate, and are
entitled to inherit the property of both pare

nts, (g) The muta marriage cmr:}:s
e
% an end automatically on the expiry of the term, unless extended or on

17 Bom LR 17 (PC). ;
AIRO;953 Hyd 6, Fyzee does not agree with the

ILR (1892) 14 All 429 and Aziz Bane V Md.,

\_ -
;' Shorat v. Jafri Begum, ILR (1914)
« Shahzada Qanun v. Fakhar Johan,
‘I"e“’- Fyzee 14; he cites Ali v. Allif,
: LR (1927) 47 All 829 in support. Ll
» See Luddun v, Mirja, ILR (1882) 8 Cal 336, the case 18 under the

« Md. Abid v, Luddan, ILR (1927) 14 Cal 276.

d code.
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i 1 ier; husband has no right of talak
death of either party, if earlier; and (h).The )
though the parties are free to terminate it by mutual consent. If thc‘h.usband
wants to terminate the union earlier, he can do so by mglsmg a gift f)f the
remaining term, called hiba-i-muddat, for which the wife’s consent 1s not
necessary.

IV
CONTRACT OF MARRIAGE : CAPACITY TO MARRY

In order that a man and a woman become husband and wife, it is
essential that the following two conditions are satisfied :

(a) Both parties should possess capacity to marry, and
(b) They must perform the necessary formalities of marriage.

CAPACITY TO MARRY

In India, rules regarding capacity to marry differ from community to
community. However, whatever be the requirements of capacity under the
personal law, it is nccessary that they must be complied with, otherwise the
marriage may not be valid. We would discuss the requirement of capacity
under the following heads :

A. Monogamy and bigamy.

B. Age of marriage.

C. Mental capacity, i.e., insanity, or unsoundness of mind.
D. Prohibitions on account of relationship by blood or affinity.

Monogamy and Bigamy

. Before 1955, India was the largest country of the world permitting
majority of its people—Hindus and Muslims—to practise polygamy,
tunluplted in the case of Hindus and limited to four wives in the case of
Musllms). But Christian law, Parsi law and Jewish law did not allow bigamy
in any form. In some parts of India, such as in the Lahaul Valley in Himachal
Pradesh and‘amor.lg the Thiyyas of south Malabar, polyandry was recognized
by custom. For Hindus, bigamy has been abolished by the Hindu Marriage
Act, 1955, and l_ms been made a penal offence. It is an offence punishable with
imprisonment for a term of seven years and if the fact of the first marriage

was concealed from the spouse, it is 1
S : punishable for a te i 1 )
which may extend to ten years. Rl peeon et

In modern India, only Muslims are permitted to practise polygamy.

limited to four wives. However, in Li : ;
held by the Supreme Court th;:n ily Thomas v. Union of India," it has been

' plurality of marriage is not an ditional
; unconditiona

blegtl::ez(r)lntfﬁzr(czg_ :’ﬁ, thelth}xsband. He should have the capacity to do ju:zticc
e thgoonwiy f(;; .;‘s a }(iondmor'l precedent. Under the Hanafi law, if a
e A s\\él aet, the marriage ‘is not void, but merely irrc;;'ular.
T S 1 lzlmy time by divorcing anyone of the earlier four
g L, taking, 494_49w1f‘e 18 ghus not guilty of the criminal offence of
e 5, IPC. Among the Shias, the fifth marriage 18

) » @ Shia husband who takes a fifth wife can be p;'«l)slccgl’nca

1. AIR 2000 SC 1650.
2. Shahulameedu v Subajda, (1970) MLJ Cr 569

!

|
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committed by a person who marries during the
provided that the first mharriage is not null aqd
had married a woman whose marriage was 1n
void. nere i‘l‘ :ﬁiﬁiggem marriage, in such circumstances, would not be
subsistence °hl; st marriage being void.! If the former marriage is voidable,
bigamous: bl E{r nce of bigamy is committed. It has been laid down tb{it thc‘
then als® e will be committed only if the requisite formalities of
offenc? of blgakr:l)(;n erformed at the time of the solemnization of the second
man-@age El?[“;f :ccor?d merriage cannot be treated to be provgq by the mere
macgiags £ t;e arties, it 18 essential to prove that the rgqulslte formalities
sgugFion O ne "‘pPerfor’mance of some mock ceremonies is not enough, and
e (.'J ndc{ﬁg px:osecution for bigamy will fail.* o
e marriage is a void marriage under Hindu law, Christian law
AbxgamOgSThc same is the position under the Spccie.xl Marriage Act. A
and Pars! la“;. nullity of marriage can be obtained by either party to the
decla}'atlon }(1) spouse of the first marriage has no right to ﬁl_e a petition for
SACHARS: . %bli)t seems, he or she can file a declaratory suit to that effect
I "34 épecific Relief Act, 1963. Under the matrimonial law, t}}';e
undereS:fCttltiJ: f:n's‘t marriage may suc for dissolution on the ground that the
Spous :

other party 18 living in adultery.

nce of bigamy 18
her spouse,

The offe
jfetime of s OF

Age of Marriage o
> As has been seen earlier, in India, no male can marry bplow the age

/ - w the
91 years and no female below the age of 18 ycar}sl.' 1(11\1\2&1;1?51; ebfe{t:)straint
specified ages lead to penal consequences under tbe C 1{ 4 12006
Acts, 1929-78 and now Prohibition of Chllfl Marr.'lage c ,D. C-e oty S
Under the Hindu Marriage Act, Parsi Marriage an((:ih }Vgl; o n;inimum
Marriage Act and Christian Marriage Act (for natlvc1 ‘rljs But. S e
age of marriage for girls is 18 years and for boys 2 }’La_d- o e
personal law of no Indian community is a child marrage Vf(); =S e
the Special Marriage Act, 1954 that a child marriage 1s void.
law, child marriage is valid.

3 ' the age of
Muslim law lays down that a person who has not attained g

" hi ardian for
puberty has no capacity to marry without 58 Cmff-ntn (:)tf }F;iflr-lmd. in the
marriage. Muslim law considered puberty as a ques 2 ed to have been
absence of evidence to the contrary, it 1S generally {)/[rcjlli‘:u " w marriage of
attained on the completion of 15 years of age. Under Mus ‘her than father or
a minor is not void. If a minor 1s married by 8 gu?rdmn g attaining majority
grandfather, the minor can repudiate the m'arr{)ag{t“ t‘;lner or grandfather, he
vithout assigning any cause. But if he 18 BATTICH M 6/ anq Malik schools
can repudiate it only in certain circumstances. The hel) o et ¢ AT
lay down that even a major girl cannot marry wit o Hool has a right t0
father. Tn India, a major Muslim girl belonging to any S¢

1. MMM. Malhotra v. Union of India, AIR 2006 Sul)wmc/ Co()l(ﬂ-mj’ao"”
2. Kamal Ram v. State of H.P. AIR 1965 SC 641; S. Varada
AIR 1965 SC 1964.
3' I,;"y‘,') v. Suresh. AIR 1971 SC ”53(;9 All 489
& h .N. ¥ . : “~ f‘ ‘l\ll{ 1 o [ ~
o lful,‘llil;:;{: I\d f,i(::ge RS T Parsi Marriage an
1%4), Divorce Act.

v. State of Madras.

d Divorce Act, Section

‘___4
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her owh choice without the consent of the guardian; and if a major

iy her father or any other guardian, the

girl is married without her consent by
marriage is void.' . : .

The Child Marriage Restraint Act.—The Chl!d Marriage Restraint
Acts, 1929-78 apply to all communities and prohibit c}p]d marriages. But the
Acts do not affect the validity of child marriage, which is governcd_ by the
personal law of the parties to marriage. The Act is.a' penal legislation and
provides for punishment for the violation of the provisions of the Act.

Under the Act, the following categories of persons are liable to
punishment : (a) If a male, above the age of 18 below the age of 21 years,
marries a girl below the age of 15 years, he is liable to a sentence of simple
imprisonment which may extend up to 15 days, or fine which may extend up
to Rs. 1,000, or with both. (b) A male above the age of 21 years who marries
a girl below 15 years is liable to punishment with a term of simple
imprisonment which may extend up to three months and is also liable to fine.
(c) Any person who conducts, directs, promotes or performs a child marriage
is liable to a sentence of a term of simple imprisonment which may extend up
to three months as well as to a fine, unless he proves that he has reason to
believe that marriage was not a child-marriage. Thus, parents, guardians,
negotiator, go-between, the pandits, kazis, wakifs or mullas or priests who
officiate at the performance of such marriage are punishable. (d) If a person
having a de facto or de jure charge of a minor (de facto and de jure guardians)
promotes, permits or negligently fails to prevent the marriage of the child
(negligent failure to prevent the marriage will be presumed on the part of the
guardian unless contrary is proved) is liable to like punishment. But no
woman guardian is punishable with imprisonment under the Act. Similarly,
baratis and those who are present at the reception are liable to punishment.

The ot.’fences. under the Act are cognizable. These are cognizable for the
purpose of investigation only.? Only the court of Metropolitan Magistrate or a
Judicial Magistrate or Magistrate of first class are competent to take

; 3 !
c?tgemzince of. the offence.” But no cognizance of any such offence can be taken
ﬁav; ;;eineictg;)l;l ;):; :(111: year from the date on which the offence is alleged to

.It\iunction to restrain child marriage.
Ma}mage Rpstraint Act, civil courts have, in the
to 1ssue an injunction to prohibit a child marriage
an injunction may be issued if the court is satj
before it, through a complaint or otherwise,

_—Undcr Section 12, Child
interest of the child, power
from being performed. Such
sfied, from information laid
that a child marriage in
about to be solemnized. But

—

e

n

.
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th both. But no woman can be punished with imprisonment.

",W t for child-marriage under the Hindu Marriage
Punlsh'?“;n Marriage Act also provides for punishment for child
—The Hmt. un 18 lays down that anyone who procures a child marriage
iages. Se¢ };erclf may be punished for a term of simple imprisonment
for lclhimse;f;’:ten d up to 15 days, or a fine which may extend up to Rs. 1,000,
which ma

or with both.

Mental Capacit
Under the persona

1,000’ or

Act.

y—Soundness of Mind |
1 law of all communities in India, a person of unsound
i der some systems, marriage of a
: acity to marry, though un :
i ha? ;lrfs;:sd mind can take place with the consent of the guardian. The
Hirs((l): ll\)darriage Act and the Special Marriage Act lay down that—
n

- - e of marriage neither party— )
‘lt:hfstl:::apable of givi;g a valid consent to it in consequence of
unsoundness of mind, or . o
- ving a valid consent, is suffering from mcnt_al
) t(‘i};g:r%]e: a(?faks)ll‘i}?fagll\{rilgg or to sucb an extent as to be unfit for
marriage and the procreation of fhxldrfm, OLL o p
(¢) is subject to recurrent attacks of insanity (or epllepsgf/I : T e
These clauses were inserted in both Fhe statutes jby tlhc Iar:ngEnglisg
(Amendment) Act, 1976. The inspiration is from Enghsh aw. In nglinglia0
case Bennett v. Bennett,” the Court observed that 1n ascer.tau"x;ngthis o
person is ‘unfit’ for marriage, the question tp be posed ls(i' asr Nk
capable of living in a married state or of carrying out the ordinary
obligations of marriage?"
In Alka v. Avinash,® the Madhya Prad \ it ek
conditions are not cumulative; if a spouse 18 unfit for mamage ortll1 : \Efe o
procreation, he will be covered under this clause. In this case, the

is marital
cold and of nervous temperament, she hardly understood what 15

1 & s incapable of
' he sex act. She was 1nc
B e e o en Nor did she understood the needs

maintaini keep the kitchen. : .

of th:a;:;i;}}se 3‘0:}152 f(’);mily.pThe court held that she was of unsound r:i:rtdls
Under Hindu law, a marriage on account of lack of menta‘l ﬁ\?lirri)age

voidable at the instam’:e of the other party, but under the Speci

Act, the marriage is void. :
Under Mfslim law, a person of unsound m.ind (callei Srennagn:fn tz;

fotir-ur-akl) has no capacity to marry except: with the tc"omarriage are

Marriage-guardian. The insane persons for the purpose 0

. ®quated with minors under the Muslim law.

esh High Court held that both

riage Act, 1955, as well as from

1. Word Epilepsy has now been omitted from Hindu Mar T} rlign

ively o
Special Marriage Act, 1956 by virtue of sections 2 and '3f lie;g)s;?c'-“’c‘)
Laws (Amendment) Act, 1999; Parliament Act No. 39 o .
2. (1969) All ER 539.
3. AIR 1991 MP 205,

!_——4
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Parsi law does not treat the marriage of a person of unsound mind g

void or voidable, it is a ground for divorce.

The Christian law lays down that if either party to the marriage is ap |

idiot or lunatic at the time of marriage, a decree of nullity can be obtained on
that basis. This provision does not relate to post-marriage idiocy or lunacy!

PROHIBITION ON ACCOUNT OF RELATIONSHIP
BY BLOOD OR AFFINITY
Most ancient systems of law deal, in claborate details, with the
prohibitions on marriage on account of relationship of blood or affinity. The
Christians and Parsis lay down their own scheme of prohibited relationship.
All systems prohibit marriage among near relations. Differences exist as to
the details of these prohibitions.

Hindu Law

Sagotra and inter-caste marriages.—At one time Hindus prohibited

marriages within the same gotra and pravara. They also prohibited '

inter-caste and inter-religious marriages. Today sagotra or sapravara
marriages are valid. So are inter-caste marriages. In fact, under the modern
Hindu law, "any two Hindus" can marry. Marriage between the persons who

are Hindus, Sikhs, Jains and Buddhists are also valid. (Since followers of |
these religions are considered Hindus). The intercaste marriages are perfectly |
valid marriages. This case arose out of disturbing news items published in |
media where young men and women solemnizing inter caste marriages are |
being targeted by members of either or both communities. The Supreme |
Court has held that people perpetrating such violence and harassment should |

be severely punished.? A Hindu cannot marry a non-Hindu under Hindu law.
He can do so only under the Special Marriage Act, as a civil marriage.

In the modern Hindu law, prohibitions of marriage on account of “

relationship are recognized on two counts : (a) sapinda relationship, and (b)
degrees of prohibited relationship. :
‘Sapl.nda . relationship.—Section  3(f)(i) lays down ‘'in sapinda
relatlon-shxp‘mth reference to any person extends as far as the third
generation .(mclusive) in the line of ascent through mother, and the fifth
(mcluswe.) in the line of ascent through the father, the linye being traced
uﬁrpwards in efichl'case from the person concerned, who is to be counted as the
st generation." Then Section 3(fXii) lays down, "persons are said to be

lis;‘i);:‘i?‘:a oif ,3::}] ;)th‘er if one is: a lineal ascendant of the other within the
Sl }{Je 5 .rt: a;lons'hlp, or if t.hey have a common lineal ascendant who

mits of sapinda relationship with reference to each of them."
ams mustrate sapinda relationship on paternal
s are illustrative and not exhaustive) :

The following two diagr
and maternal side, (Diagram

1. Soloman v. J sephine, AIR 1959 Mad

see Paras Diwan, Modern Hi 151; As to the meanin f 1di
; ndu Law, Codi ung of 1diocy
2. Lata Singh v, State of Uttar Pradesh, Aﬁg‘fzigétsag(é ggggd 10

and lunacy,
1995).

. between two sapindas or between twO person

Py -
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|
‘/’/’f FFFF

FFFFS \
FFFS FFF
FFFESS ‘
l FFFFSS FF
FFFFSSS J|
FFFSSSD FFFSSS i
FSSSS FFF
FFF(B) & [— ‘
FFFSSS FFFSSSD  FFSS FS (P)
(on the paternal side) (B) (G) \
FFSSS FSS
D\AF 1«lsss
FFSSSS FFSSSD  FSSSS FSSSD
M:‘S‘SS (B) (G) (B) (G)
M :
MFS'SS MFD
MFSSS'S MFFD M
(B) (G) (P)

(on the maternal side)
(Note : ‘B’ stands for boy, ‘@ stands for
All the relations shown in both the diagrams a‘re s
these persons there will be no sapinda relatlon?*hxp. > pmhibimd
Degrees of prohibited relationshlp.——De%Fe:s S,
relationship are stated in Section B.(g) of the Expla.na. ion.
said to be within the degree of prohibited relat;)nshlp .
\) if one is a lineal ascendant of the other, or
((ii)) iff one was the wife or husband of lineal ascendant or
of the other, or
(iii) if one was the wife of the
grandmother’s brother’s wife, or

3 i unt and nephew,
(iv) if the two are brother and sister, uncle and !ll)lei(;;;s st SiAbErES
or children of a brother and sister or of two bro

: relationship
Under the modern Hindu law, for‘the. pur%ose ?ef %ﬁggg as well as
and degrees of prohibited relationship mclul CZ hg;f blood and uterine
Uegitimate relationship, relationship by full.}) OZu’s tom permits a marriage
blood, and relationship by adoption. Further, 1f & s within the degrees of
. - valid.?
Prohibited relationship, marriage between the two i F)eda relationship and
A marriage in violation of the requirement oflsoc;pln
1. For details, see Paras Diwan, Modern m‘ndu Lot 9911-10‘3.
2, For details see Paras Diwan, Modern Hindu Law, “ See also K. Kamlaksht V.

t.
« See clauses (iv) and (v) of Section 5, Hindu Marrgi7g2(= IA;HJ 497 (marriages)
Mani, (1970) 2 MLJ 47, Subba V. Seetharaman, 1

girl and ‘P’ for propositus)
apindas to P. Beyond

descendant

brother or the father’s brother’s wife or

D————
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degrees of prohibited relationship is void. In addition to this, the party guilty
of performing such
which may extend up to one month,

or with fine which may extend up to Rg
1,000, or with both."

Muslim Law*

Inter-sect and inter-religious marriages.—Under Muslim law, there
is no prohibition as to inter-sect or inter-school marriage, but inter-religious
marriages are restricted. A Sunni male is allowed to marry a non-Muslim
kitabia (whose faith is based on some holy book containing revelations such
as Christians and Jews but not Sikhs) but not a fire-worshipper or
idol-worshipper (such as Parsis or Hindus). The Christian Marriage Act lays
down that if a Christian marries a Muslim or non-Christian, he can do so only
under the Act. It seems that the marriage of a Sunni male with a
fire-worshipper or idol-worshipper is not void but irregular. A child born out
of such marriage would be legitimate.® A Muslim Sunni woman is not allowed
to marry a non-Muslim, kitabia or non-kitabia. It seems a Muslim woman
cannot marry a Christian male even under the Christian Marriage Act, as
section of that statute lays down that a marriage which is forbidden by the
personal law of either party will not be valid. It seems that marriage of a
Muslim woman with a non-Muslim is void and not irregular.

Under the Shia law, the marriage of a Muslim male or female with a
non-Muslim is null and void.

A Muslim male or female can perform a valid marriage with a
non-Muslim under the Special Marriage Act, 1954 in civil marriage form.

Muslim law lays down some impediments of marriage on the basis of
relationship by consanguinity, affinity, fosterage.

Con'sgnguinity..—On the basis of prohibition on the ground of
consanguinity, a Muslim male cannot marry the following : (i) his mother or

grandmother, how high soever, (ii) his daughter s
soever, (iii) his sister, full, consan 2 or grand-daughter, how low

’ : guine or uterine, (iv) hi
fatherlz'a and" mother’s side), how high soever. The (ex;nzlsssisxl:n ﬁhi)lzgt};ligg
soever" and "how low soever” mean ascendants of any degree and descendants
(éf any degree respgctlvely. This prohibition is identical in all schools of th
unnis and the Shias, S
Affinity.

: —Prohibition of affinity is based on the

of.marnage. St relationship arising out

- Jai .}i) his wife’s mother or
ow high soever or grand-q e or father’s father’s wife

-daughter, AT Tl N8 Y
or granddaughter, how low soe\grer (lt.hi}:solv;olﬁl‘-"éiif’ ver, (iii) his wife’s daughter

10n arises only if marriage has

1. Section 18(b),

a marriage may be sentenced to a term of imprisonmep; | be®

I

. paternal or matern

:

{

. basis of unlawful conjugation,
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ted with the wife), and (iv) his son’s wife or son’s son’s wife,

consummaA woman cannot marry her daughter’s husband or daughter’s
er.

how low soever.
h‘f;::?(;nship.—l?oster relationship arises on account of the fact
k Foster has been suckled during the normfll perxf)d of sgcl'd.mg by a
ithat & it 'ihan its natural mother. On this basis, prohibition from
f womad o petween the child and foster-mother and between Fhe child
parTying anse}i »s relations. The bar on the basis of fosterage arises only
and foster-mo* 1-? rg. been actually nourished at the breast of the f"oster_-moth.er.
vhen ﬁ-le g 1;1 view that in such a case all prohibited relationships arise
The Shias .t'ake }e1 basis of consanguinity or affinity. The Hanafis do not go
s they arise o7 g law, a male child cannot marry : (1) his

he Hanafi S D ’ 3
that far. Und‘?? b ’q d (iii) foster-mother’s son’s wife.
' foster-mother, (i) foster-mother's daughter, an sband, (b)

i her foster-mother’s hu
ld cannot marry (a) ; : :
¢ femaletthL son, and (c) foster-mother’s daughter’s husband. The Su}x;ml,s
| fomr'-tmt;e :;arriag;a of the father of the child with the foster-mother, brother’s
| perml
ister’ -mother. ' _

3 3‘“9"31:05“: f)]etween cousins.—In Muslim law, relationship between
o all the first cousins, parallel as well as cross, does not creat_e,t
and thus, a Muslim male can lawfully marry hl’b
al uncle’s daughter, paternal and maternal 1aux;tn s
daughter, and any female cousin of his fathtlzr or 1n,10t};g; Ap ;f;":a‘i ca nci
imilarly. ternal uncle’s Y

larly marry her paternal and ma
::::emzl aunt’syson, or any male cousin of her father or mother: b
The relative impediments under Muslim law are : (2) prohibition

‘bition of marrying a woman
(b) prohibitio i iranifana

{ wusins including
" any bar to marriage,

undergoing idda, (¢) prohibition from marrying & by law. a marriage in
(d) marriage while on pilgrimage. Under the .Sunmd the Shia law, it is
violation of relative impediments is irregular, while under e
_void. In India, the latter two prohibitions art-e not of any lrlnp' i e,
Unlawful conjugation.—Under Muslim law, a mz:l e is each other by
have at the same time two wives who are S¢ relﬁte stomale they could
consanguinity, affinity or fosterage that if elither had been o ca;mnot s
not have lawfully married each other. For instance, a R jage with wife’s
two sisters, or an aunt and her niece. The Shias permit alm_i:}' gneghas s
aunt with wife’s permission. The prohibition will not apply 1
$ wife before marrying any such person. ’ : ormed
Marriage with a woman undergoing .1dda.—.-A ﬂ??r-?:;ge 1‘::‘{While
b & Sunni male with a woman during the period ofiidag 1lb : df:vln that the
In the case of a Shia male, it is void. Muslim law also day‘?’n her period of
"usband of & woman undergoing idda, too, cannot marry R d%n'ing which a
\dda. Iddq (or iddat) is a period prescribed by MUShn-] la(;Vt remarry. This
oman, after dissolution of her marriage, is not peCmiS ftﬁe woma;x S0 as
iy Imposed with a view to ascertaining the pregngy}tgy ant periods of idda,
0 void confusion of paternity. Muslim law pljond‘_?é d} 3 S lved. On this basis,
o the basis of the manner in which a marriage is lbs‘Omrriatge is dissolved
¢ lllowing periods of idda are laid down : (a) when a o ol eS|
1, Tijbi v, Mowla, ILR (1895) 23 Cal 130; Tahiamand v. Muhammad,
i Rahiman Bibi v. Mahboob, (1937) MLJ 753.
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50 FAMILY LAW ‘
by divorce and marriage has been consumm.ated. t:.he woman must undprgo
idda of three menstruation courses if she is subject to th.em, 9th¢?r\vxse, 8
would undergo idda of three lunar months, (b)'when marriage is d]ssolvgd )
divorce and it has not been consummated, she is required to perform no idd
(¢) when marriage is dissolved by the death of the husband, she is boupd :
observe idda for a period of four lunar months and ten days; irrespective ¢
the fact whether or not marriage had been consummgted. If the woman
pregnant, idda will continue till she delivers..The period of idda commengy
immediately on dissolution of marriage, and if the woman comes to know
the dissolution of marriage only after the expiry of the period of idda, sh
need not perform idda.

Marriage among persons of equal rank; and on pilgrimage

Islamic law laid down that marriage should be performed among person
of equal rank. Later on, it came to mean that husband should be equal i
woman, though woman need not be equal in rank to him.' The Ithana Ashar
and the Shafii laws lay down that a person who is on a pilgrimage, should ng
marry. But in modern India, such prohibitions have no meaning.

Prohibitions under Parsi and Christian Laws

The Parsi law also lays down prohibitions on the ground of affinity and
consanguinity. A complete list is given in Schedule I of the Parsi Marriage an
Divorce Act, 1936-88. The Christian Marriage Act does not specify the degree‘r
of prohibited relationship but merely lays down that a marriage which i
forbidden by the personal law of the parties is not valid. This include
prohibitions such as prohibited degrees of consanguinity or affinity. Th
Divorce Act lays down that the parties should not be within the prohibite
degrees of consanguinity (whether natural or legal) or affinity.

CEREMONIES OF MARRIAGE
All communities in India prescribe different rites and ceremonies fir
marriage, among some these are very elaborate, such as among the Hindus
among some these are very simple such as among the Muslims. Among

ce;tal;p castes and tribes, a marriage can come into existence merely b
cohabitation and no ceremonies are required.

Hindu law

——

———

:
Hindus have preseribed ve i i l
] ' ry elaborate ceremonies and rites for thel!
:::3:5:& t;l{ough in Il?f::(liler? li—Iindu law all these ceremonies are “‘“t
- However, which of these rites and cere 1 1 ol
the law is not yet certain. Und, T
: : er the modern Hindu | i i8
may be validly performed in the following two modes ’aW, g e ge‘
A. By performing :

the S ic ri : : "
ik e hastric rites and ceremonies recognized U]

B. By perfor.'ming customary formalities w
community or tribe to which one of the

ot i;:ast.rlc rites and ceremonies.—The
e rites and ceremonies of ma

ceremonies are : kanyadan, panigrah
1. Md. Hayat v. Md. Nawaz,

hich prevail in the cas®:
parties (or both) belong.

_ Grihiya Sutra deal elaborate!f
rriage. The main Shastric rites 8™

an, vivaha-homam and saptapadi. of
AIR 1953 Lah 622,

e <
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ics, the Saptapadi 1s mandatory. Section 7(2), Hindu Marriage
eremon

,

ese € t where the rites and ceremonies of mfirriage "inglude the
;hct, lay;_ (zrl;r;tﬂ;z the taking of seven steps by the bride and bridegroom
i

saptapd the sacred fire) the marriage becomes complete and binding
jintly beror® th step is taken." It appears that the performance of saptapadi
en the severrled fire is obligatory, though chanting of mantras is not..l Th_e
fore the.sacc art takes the view that kanyadanam or gift of the bride is
fsn It is a settled view that in the gandha(riva f(;;'gl (;)f
: 1 is submitted that in the modern Hindu
& an is not essential. It is su :
arnage ka"g;}(f only adults can marry, kanyadan cannot bg regarded as a’n
IW‘"Tderw ony. Marriage is no longer viewed as a gift by .the bride’s
esential ceren{)rid;:groom. Among the Sudras, vivaha-homam is also not
father.to th? submitted that the marriage will be valid if among the_ first
esential It 15 30 ized by the performance of the saptapadi and
lasses it 18 solemn y 3
I (no other ceremony need be performed) anq among the
it i . +d with saptapadi alone. Although in z}ll Hindu
f it 1s solemnized ptap ’
Sud“.m’ : heras (going round the sacred fire by the bride and bnc_legmom)
marm;gesg invariably taken (usually pheras are seven, but. mf sonﬁc:
o amgc?es they are five, or even three), these are not essenFlal or LbL
c(:]nﬁl mof the marriage. In fact, in modern Hin_du law: a manlafgi ‘cz%nveﬁ
: :f yed in less than five minutes, since what is required is to take se 5
pst(; orfo‘ other (by bride and bridegroom) before the safzred fire. Howcy:r.'n:lond
Hi:gusgstill prefer to solemnize their marriage with elaborate ntes
ceremonies and fanfare of rituals. ¥ :
Customary ceremonies.—In those castes, cpmmumtxcs anda::;:l);z
where customary ceremonies prevail apd are recognized b); I?I:.;\,eacztomarv
may be validly solemnized by performing those cgremo}r}ue (.m B0 CHan s
of marriage must be the one which prevails either . e
i e be the one which 1s recognized on bo
bride or the bridegroom. It need not be U g T T W
sides. But customary rites and ceremonies can only ; T T (ke
have been followed continuously from ancient times an e ey
1 - recognize them as obligatory.” == oy
caste, community or sub-caste, g ' S e These
ceremonies need not include any of t}}e shastric C‘eriﬁtinccremonics. e
i S'u‘nple % mll?d : oom on the forehead
among the santhals, smearing of vermilion by th(;i bri LC{{}'; et hali
of the bride and among the Nairs of south India, tyl T he
i is the onl formality redq :
around the neck of the bride 1s the y e ceremony
stlemnization of the marriage.” There are som(,ftlg 8 10 ¥ e chadar an dazi
B s roquired. Thus, among fhe 'JatS‘OS' llllirl‘{arly in the karewa form
f:;'r:l 0f}narriage rlm ceremonie; al;? :eqiﬁlseﬁ;wc:'l ca;‘tes of Punjab, Hﬁf)’at‘}m
arriage prevalent among the Jats an S e fthe
and in some other parts of Northern India, mere ;3{;‘;:[;‘:?“0“
parties is enough.’ The same is true among the Buddhists.

; to whether a
Although the Hindu Marriage Act does not lay down as to
K

L Berami v, Chindavaram. AIR 1954 Mad 65

% Rabindra Nath v. State. AIR 1969 Cal 58. o
« Tirumala; v, Ethirajamah, (1946) MLJ 438: Dhama V. -
4. Sohan Singh v. Kabla Singh, AIR 1928 Lah 70.6’ -

- Charan Singh v. Gurdial Singh, AIR 1961 Punjab .30;)
: Paras Diwan, Customary Law, Chapter vir (197

AIR 1943 Pat 109
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52 FAMILY LAW

marriage performed without essential ceremonies will .be void or valid, by
since no contract of marriage can come 1.nto e)‘ustence without _the
performance of the necessary ceremonies, it = obvious that a marriage
without requisite ceremonies is null_ aqd void.' Thus, if a Janq marr{ed a
Buddhist by performing anand karaj (Sxk'h cerex.nony), the marriage Wlll_be
void, since it is a ceremony which is recognized neither on the side of the brige
nor bridegroom.?

It has been seen earlier that the proof of due performgnce og necessary
ceremonies of marriage is essential for the prosecuti.on. for bigamy. Sxmllarly,
petition for restitution of conjugal rights will fail if the performance of
requisite ceremonies is not established.

No one can innovate new ceremonies and a marriage performed with the
5 g DA it
mnovated ceremonies and rites is invalid.

Registration of Hindu marriage has not yet been made compulsory,
though the State Governments have been empowered to frame rules for
compulsory registration of marriages. The interesting aspect of the law is that
even when a State Government makes the registration of marriage
compulsory, non-registration does not render the marriage invalid, though
any person contravening the rules relating to compulsory registration of
marriage may be punished, with a nominal fine which may extend up to
rupees twenty-five. Mere registration is no proof of marriage.’ However, the
Supreme Court has held in Seema v. Ashwani Kumar.® that the registration
of marriage falls within the ambit of expression "vital statistics" as provided
in Entry 30, List-3, Section 7 of Constitution of India. Therefore, marriage of
all citizens of India belonging to various religions should be made
compulsorily registrable in the States where they are

Cohabitation between the parties of sufficient duration raises a
of valid marriage

solemnized.
presumption

Muslim law

Muslim law provides for
necessary for the performance of a Muslim marriage is that there should be
a prqposal of marriage made by, or on behalf of one of the parties to the
marriage and accepted, by or on behalf of, the other, at one and in or at the
same meetn:xg. If the proposal is eting and acceptance is made
in ar}other, it does not result in contract of marriage. The Sunni law
requires that the ce should be made in the presence and

simple ceremonies of marriage. All that is

made in one me
a valid

T | » N0 Speci :
though it is necessary that whateve, Viords pecific words are laid down,

v. Nilkantha, aji

Buddhist rites ni%a, 1972 Mah LR 31, marria

3. See an interest .
cited in footnote 25 Dr AN. Mukherji v, g4

4. Rajath; v,
5. Shahp V. Gap

fe. AIR 1969 All 489; See also case

(

ation 01 !
k.:‘:::g; No writin
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convey the intention to be married. The usual words, though

“nequivocf‘;]e)é are, "I have married myself to you", and the other says, "I have

re. " The Ithana Ashari law required the use of the two
::;sinwd ﬁgsﬁtl(fut:’u;‘;‘: and "nikah". But even if proper words are not used,
ic WOras,

f marriage cures the deficiency. No religious ceremonies are

g is required either. A A2
ims i ized by

i among all sects of Muslims is usually so emn
cd mm:lv?/igteh the requirements of law and they are designated as
ersanTwo persons, formally appointed for tl_le purpose, act on
vy cting parties, with certain number of witnesses. The terms
: trsillmlly embodied in a deed called kabin namah. In the kab.m
d e - rated such conditions as the amount of dower, mode 'of its
e m:gxgo relating to custody of children and all other conditions
ent, ma

i ipulate.
which the spouses des::i:;estspa contract, Muslim law requires that consent
S ML rr:. of their guardians if minors, must be expressed clearly
of parties if adulllts, Kmong the Hanafis and Shias, adult and sane persons arlg
mduneqmv::s;pitent to give their consents, therefore no consent of wali
themselves

In Indi
rsons conv
kpzzts or mul
pehalf of the cont

uir 1 but the gir] Withh()lds her
1 1 ] d. If gu.ardlan consentS
((g\l&l’dlan) 18 req re

valid marriage takes place.’ _If a party 1s no’;hcoglfaeft]cie:t a;:;

ey ent of the marriage-guardian 1s necessary. 1he e
wnt;m'a,'th? COtl’}llS t the consent to the marriage must_bg g.wenh y the ;1:'11-1
= mSlStal' 3 rely communicates the consent, but 1t'1n51sts that the é., ed
t::fle 11% ;}(;flll: c;nnfot }}:erself communicate her consent, it must be convey
through the wali. . o gt

uf:Muslim law, consummation of marriage CL;:}?‘SZL ﬁf-l;::ac;zeib)raises
formalities. A valid retirement (khalwal-ys-sahzh.a or ; e
apresumption of consummation of marriage. It is ne;‘cese Al K
réirement should be such where parties can really hav :n o R
s exposed to public view or has pub!ic access, Or if 1’; :isses ,
place, no presumption of consummation of marriage o - , 2 .

Under the Shia and Shafii laws, _no fabso u f FESS R e
Wnsummation of marriage arises from valid retllrerlne_nh,ts o e
“nsummation of marriage which gives rise to marital ng

B : irement raises a.
Even according to the Hanafi and Maliki law, ;/,81;(51 ;s:lgilsﬁrmation i
fesumption of marriage for certain purposes, S?c'ddé wife’s maintenance
oWer, establishment of paternity, observations of id h'wi fe’s sister or fifth
IOdgmem;, unlawfulness of marriage by man WIt. e. It does not raise
sman, and observance of time in repudiation of ma”ﬁgr unlawful, making
PréSumption for making a person nushan or a daug ing repudiation of
-ldiv?med woman lawful to her first husband or revo
theritance, o impairing virginity. 8l e
iR 18 no Union law for registration of Muslim marrig

: : o divorce.” 4
Provide for the registration of marriage and from the groom or his
Bride’s father can recover all marriage expenses
. Adam Muslim
V. 705. ; , Assam
3 Be“ tfgm’:g:x‘l (It‘?z?r(:':a;el{:r’\rd Divorce Registlratwn{ t}‘;(:mnii,;in Marriage a“d.
lage and Diyorce Registration Act, 1935; Orissa Mo
oree Registration Act, 1947.

s; some State

1



P————*

54 FAMILY LAW

father if the father after the solemnization of marriage returns to his pl{me
without the bride or bride’s father’s refusal to pay exlpenses of nautch girl,
even when the bride later on repudiates the marriage.

Parsi law

Under the Parsi law, the ceremony of ashirvad should b(.} performod by
a Parsi priest in the presence of two Parsi witnesses. T'he registration of the
Parsi marriage is essential. It lays down that unrpe@mte]y on the
solemnization, the marriage should be certified by the officiating priest in the
prescribed form (given in Schedule II of the Parsi Marriage and Divorce Act),
The certificate has to be signed by the priest, the parties to the marriage. and
by two witnesses present at the solemnization of marriage. The priest is
required to send the certificate together with a fee of two rupees (paid by the
husband) to the Registrar of the place at which such marriage has been
solemnized, whereupon the Registrar enters the certificate in a certificate

maintained by him for that purpose. The Act provides for the appointment of
the Registrar of Marriages.

However, failure to register a marriage does not affect its validity. The
Parsi Marriage and Divorce Acts, 1936-88 lay down that no marriage
contracted under the Act shall be deemed to be invalid solely by reason of the

fact that it was not certified by the priest who officiated at the ceremony, or
that the certificate was defective, irregular or incorrect.

Christian law

T}}e Qhﬁstian Marriage Act, 1872, lays down elaborate procedure for the
solemnization of marriages. Three sets of authorities are provided for the

solemnization of marriage, viz., minister of religion, marriage registrars and
persons licensed to solemnize the marriage.

When a marriage 1s to be solemnized by a Minister of Religion, notices
of the mtenfied marriage, publication of such notice, and a declaration by one
of. tl.xe parties to the marriage are essential procedural requirements. The
minister 1s free to solemnize the marriage in such form of ceremonies as he
thinks fit to adopt, though the presence of two witnesses, other than the

minister, is essential. Registration of such a marriage is compulsory.

some part of the ceremony, "I do solemnly

i ny | i i
joined in matrimony to CD" y lawful impediment why I, AB, may not be

witness that 1, AB. 1o takeand I can upon these persons here present to

2 , - thee, CD, to be my |
hqsband) ! R.eglstratlon of marriage is also compul}s’.‘sorf;r.wful

lg ; to either party on

wedded wife (or -

-

\
=~
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. the presence of at least two credible witnesses and the
pe1n e gay to each other, "I call upon these persons present
uired t;) AB. in the presence of the Almighty God, and in the
g th?]t.:su’q Cl;rist. do take thee, CD, to be my lawfull){ wedded
o of our rg) " Th}; licensed person is required to gi\{e a (Eertlﬁcate of
ife (0 husband payment of 25 paise. Registration of such

joense peaed
ies

arrl & e uired. e
parmage ;s ;lsz ;{o(:nan Catholic cannot marry under Part VI of the Christian
The Ind1d
arriage Act
. 'a e Act = .
special Mal'.rll ﬁarriage Act provides for the performance of marriage by
o SpecmElaborate procedure is laid down. A notice of the intended
il ceremony. .red to be given by the parties to the marriage (in the .forfn
parriage 18 requ! II) to the marriage registrar of the district within

; : dule i :
l‘;ld dow&;&szz:: at least one of the parties to the marriage has been
whose )

i 1 diately preceding the
di :od of not less than thirty days imme
drfldmg»?;i:h%:elaonotice is given. Notice of the marriage has to be entered
te on

the Notice Book which is available for inspection at all reasonal.)le times.
into Such a notice is to be published by affixing a copy thereof at some

| spicuous place in the marriage registrar’s office. Where either party to the
oon

. - - 1 n,
arriage is not a permanent resident of the place where the ?Ot{l‘gz 01: glfvfhe
Een a copy of notice has to be transmitted to the mmna(igc 0 et
district where the party or parties permanpntly reside and suc
officer shall cause the publication of the notice. o gl
Any person may file objections to the intended < oublished) that the
expiry of 30 days (from the date on which the nouce(;?,g}s puof marriage laid
intended marriage is in violation of any of ‘the eon ltm?ih objection after
down in Section 4. The Marriage Officer would dispose Of‘ﬁ er inthholds the
gving due hearing to all the parties. If the mgrnag; o c;i such order the
tieetion, he will refuse to solemnize the marnalt.%(}trigcgi1 l(r)l;)urt within thirty
parties have the right to prefer an appeal to the Dis f the District Court
days of the order of the marriage officer. The dec1scliqn l;’
shall be final and the marriage officer will act accordingly. ST
¢ - h tice (if there are no objecti
After the expiry of thirty days.of the no octions, the marriage may
the marriage may be solemnized or if .there are o thC}:: Ob'éctions. The parties
be solemnized after the rejection or \s{lthdl'a\val 0 1 ¢ ofjthe marriage officer
are free to get their marriage solemnized at t_;he 0 c:herefrom as the parties
orat such other place within a reasonable distance U e e dd by
may desi : to pay certain fees as p
4 desire. In such a case parties have to pay der the Act. Before the
e St&.be Government under the rules frf"‘med uﬁr; declaration, the form
Ylemnization of marriage, parties are required to file a € S o e
of Which is o . . This declaration relat
(e L 18 given in the Third Schedule. lationship (i.e., they are
: :n!ngm.ed, widower, widow or divorcee), age, and relati
0t within the degrees of prohibited relationship). : . form, but the
e, Parties are free to solemnize their marriage ICT}’I t;l;}x"ty sa;’S to the
»1age shall not be complete and binding unless ea tnesses, in any
ther in he presence of the marriage officer and thrfiCB )Wlm oy m‘y lawful
"8488e understood by the parties, "I, (A), take thee, (B)
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wife or husband." . ' |

On the solemnization of the marriage, the marriage officer IS requireq ¢,
enter a certificate in the marriage certiﬁqate book and such .certlﬁcate shoulg
be signed by the parties to the marriage and thrge witnesses. Such ,
certificate is conclusive evidence of the fact that a marriage unc.ier th.e Act hgg
been solemnized and that formalities thereto have been complied with.

VI
REGISTRATION OF MARRIAGE

Registration of marriage.—It is a unique feature of the Specig
Marriage Act that a marriage solemnized in any other form under any law,
between any two persons, may be registered under the {\ct. and, op
registration, such a marriage for all intents and purposes is treated as
performed under the Act. This means the provisions of the Act, including
matrimonial causes, apply to the parties. However, a marriage can he
registered only when it is shown that the parties have undergone a ceremony
of marriage and have been since then living together as husband and wife,
neither party has more than one spouse living, neither party is an idiot or
lunatic, parties have completed the age of 21 years, the parties are not within
the degrees of prohibited relationship (unless a custom or law applicable to

the parties at the time of their solemnization of marriage permitted such a |

marriage), and the parties have been residing within the district of the
marriage officer where registration is sought for a period of not less than

thirty days immediately preceding the date on which the application for
registration is made.

Presmqption of marriage.—Section 114 of Evidence Act lays down
that where independent evidence of solemnization of a marriage is not

relat.ionship, no such presumption arises. Thus
admittedly a prostitute, no Presumption of v

marriage ceremony had taken place, mere regis
presumption of valid marriage.®

» Where a woman is
alid marriage arises.® If no
tration of marriage raises no

1. Irieum v, Ramaswamy,
299

: (1896) 12 MLA 143; Chandy + Khalilar, TLR (1949) 2 Cal
2. Anadi v. Onkar, AIR 19
133,

60 Raj 251; S.pS. Balasubramanyam v, Andali, AIR 1994 SC
3. Gokal v. Purin, AIR

s B Abdul1972 SC 231; Badri Prasad v, Dy. Director, Consolidation, AIR
g B s Razak v, Aga Md, (1892) 21 1A 56 ’

5. oydul Razak v. Aga Md, (1893) 2 1 3o :

. Ighazanfar v. Kaniz Fatima, (1913) 31 1A 105.

¢ v: Gopinath, ATR 1995 Maq 16;

! g presump
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s to all the communities. |
ecifically lays down that prolonged cohabitation betwc_en
e no legal impediments to marriage raises a presumption

gvidence ACt applie

Muslim law sp

v .
rsons who }:'?age ! Muslim law permits a man to acknowledge a woman
r .

validity of ma ledge a child as his legitimate child in which case
zghis wife:iﬂn‘(i) ;'(:n 2:1:;:;; befween him and the mother of the child arises.”
on

idi 1 the basis of long and
‘ ion of the validity of a marriage on bas ‘

il prei,umbir:-,‘:t(:)i?)n does not apply to a petition for restitution of conjugal
contioBey ;ora rosecution for bigamy as in thes_e casis the performance of
L :: ger(;m‘:mies of marriage has to be established.
requisi

VII
SUGGESTIONS FOR REFORM

i rosecutions for bigamy fail becauge_of

e nOtorfl'O::; fﬁ? Z}(:ﬁ:tmnrll?ztxjif:ign of second marriage vyith rgqpisltef

i lack. iy 4 ubmitted that with respect to the ceremonial validity o1

gegIanies. It l-?‘ ¥ law should be made applicable to the fnembers 'of alf

Tl UI;I on:lher words, a statute under the t{tle, Ceremomes‘ 0

ﬁmu;hzz;:“ :hoould be passe’ad. The statute may provide for the following
arria

& ?f'malinafzr.emony of marriage.—In the presence of relativel:(s1
ik idl/mpf:iends and/or acquaintances (whose total number s}l:ou :
b gl' 1 th;m five) the bride and bridegroom shou!d exc ax}l\g
nOtl ed es::Jnd rings, and with skirts of their mantles tied t(()iget e(;:
gl:ymslh:uld seek biessing from the elt.iers present .ther('; :}I:e sglrirts
friends and acquaintances. It is _submltteq that glggthe ot
of the mantle of the bride and bndegr_oom is :?dpa e oF
of marriage, but not seeking of blessing of elders

others.

B. A civil ceremony of m{arriage ?i?;re s e
ct, 1954 with simple proce N b RO Shon
ﬁva,ilable to all, and facilities for solemmzatloi} n ;;\gl}lligﬂzf e
be made available at all levels. Thus, a hP i e T
panchayats, all the revenue officers ﬁ9m tt e o
patwari and all officers of the rank of magistrates o
both judicial and executive) shoqld be empoweriage frn S
civil marriages. They may be de51gnath as ]:ﬂali’('i § Sy
more than three days notice of marriage shoumarriage i
Bl belons o the same locality ol et:locality a notice of
solemnized. Where parties belong to a dlfferenAll ob'ec{:ions s
not more than 10 days should be r}eceSS.ﬂrY-.l t\\'ei)ty-four hours.
marriage should be disposed of xvitbm 0§dlnacll'1 )I,n case objection is
No appeal should lie if objection is r?']ecwd. s of the order to the
Sustained, the parties may appeal within 10 day

- Vakil
d; Md. Anun V.
L. There is 5 long line of cases. A Supreme Court case may be note
Ahmed, (1952) SC 35.

3. Md. Amin v. Vakil Ahmed, (1952) SC 35; CIT v. e
: ;';aMba"di V. Mutsaddi, (1918) 45 IA 73; Fatima Bt V.

i f the Special Marriage
the lines 10 e R

ir. AIR 1991 SC 331.
2 Md. Mohideen, (1971) 1 MLJ

% Phankan v, State, ATR 1965 J & K 1053
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lowest civil court, and the appeal should be disposed of within 48

: . e . ¢ 3 Hdey
of its filing. If objection 18 still sustained, a second appea
:}(::Sfd lie to the District Court. Marriage may be solemnised at any PART Il

-de and bridegroom want it to be solemnized on
glaayc;;l:e:; zh(;‘egrff rupees ele%;zn. to the marriage officer. The D WRY, DOWER, CONSOR-”U M,
o ‘should also provide free transport (whatever mode is 5 C OH AB”’ A'n ON AND
available) to the marriage officer. Each party should.say to the
other in the presence of the marriage officer and two witnesses, "I, M ATR‘MON‘ AL HOME
(AB), take thee, (CD), to be my lawful wife (or husband)". Upon this '
the marriage will become complete and binding on the parties. e
C. The performance of anyone of the abov? two Fercmonies shou!d be Chopters Page
necessary and enough for the ceremonial validity of all marriages 5 Dowry AN d Dower 60
performed in India, among any two persons. However, the parties bl Consortlum. Cohabitation and Matrimonial Home 77

are free to perform any additional ceremonies, religious, traditional
or customary. :

D. Registration of all marriages performed in any form should be
compulsory. All revenue officers from the Collector to the patwarti,
all the local self-government bodies, such as municipal
corporations, municipal boards, town area committees, village >
panchayats and all magistrates (of any rank) judicial as well as
executive should be authorised to keep a marriage register book
and should be required to enter a certificate of marriage therein,
such certificate should be signed by the spouses and their witnesses
and countersigned by the marriage officer.

E. All marriages performed in a State should be published in the
Official Gazette of the State Government, for which a fee may be
charged from the parties.




Chapter 5
DOWRY AND DOWER

I
DOWRY

Definition of Dowry

Under the Dowry Prohibition Act, 1961-86, "Dowry" is deﬁngd as any
property or valuable security given or agreed to be given, directly or
indirectly, (a) by one party to the marriage to the other party to marriage, or
(b) by parents of either party to the marriage, or by any other person to either
party to marriage or to any other person at or before or at any time, after the
marriage "in connection with the marriage of said parties." It should be
noticed that the Act uses the word ‘dowry" not merely in the sense of what
bride’s parents give to the bride and bridegroom but also the other way round.

In other words, if property or valuable security is given by bridegroom to the
bride or bride’s father in connection with the marriage of the parties, it would
also be covered in the definition of

dowry. In the definition as laid down in the
original Act, the words were "as consideration for marriage" which have been
substituted with the words

"in connection with the marriage." But wedding
presents, whatever be their value, are excluded from the purview of dowry. It

ay "whatever does not constitute wedding presents

;t 18 true, seemingly, two safeguards against the abuse of
own :

constitutes dowry."
"presents" are laid

put in a list, and

(b) Such~presents should be commensurate to the financial status of
the giver.!

taker and demander op dowry offenders

Taking or giving of dowry or abetting to give dowry or abetti take
3?1::{1 contl_m:ig to be offences 2 Similarly, demanding of :iyowry b(;'t;rr:g ;eron.
d doWy o; ﬂl‘:n cu‘escttljy, from parents or guardian of bride or bridegroom is also
2 ml;{d' . xfxaxn nrlxder the.ongmal Act, Fhe Punishment for these offences
e 2 UM punishment was six monthg’ Imprisonment, or a fine

Ot be beyond a sum of Rs. 5,000; both the punishments could

also be awarded. But i
= \ ut now the punishment has been enhanced and minimum

A ¢

ey S—

- of such

—
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: less than Rs. 15,000 or the amount of the ya!ue
with fin® gpich zl:?}?ez:g: E): nfore.‘ In regard to the punishment of .inﬂlctmg
(i f dowry is more than the sum of Rs. 15,000 or vice-versa,
Dot hich is more is to be awarded as punishment.” If these
. v'vdered to have teeth, then the same are blunted by another
e hic(}:;mcsgnfcrs a discretion on the court to impose a .senu‘mceuof
provision for a term of less than five years. .In awarding smaller
imprisonmintthe court is required to record in writing the adequate and
unishment,

2 for doing so.
special reasons

o the bride |

e % dglv:':'gotvry has actually been received but its receiver is not

It‘ N ither the husband or some other person or someone from
e In such a case, the Act lays down that dowry has to be
e m-la}:vstrirclle ® When an;' person has received dowyry at, bgfore, or
alforrar b ; ee he.must transfer the same to thg bride w1tbm three
s e l.narrlaf,; ’t 4 If dowry was received when the bride was a minor tber;
ponths L recf?exl')re.ad to her within three months of her attaining majo?ty.f
: lnu.St be tf:izlsansfer he would hold the dowry as a Frustsee f_'or the bfzncl 1tt od
Pendn.lg seu'(lz‘h rfailure,to transfer the dowry to the bride within thg stipula E
the'bnde. tite tes a dowry offence, for which the offender is h_able tothe
pemge;o:li s‘;me punishment as the taker of dowry,” and in 'hlS case dei
= ha : discretion to reduce the punishment below the xplplmuxx':hunone
25 sr:::tances whatever. This punishment will bg in addition to Zraw
:Illl);c(l:lulc:ay be awarded to him as taker of dowry, since b{t;}t}zt:;e }fgfheirs
offences. If the bride dies before the trans‘fer. of dowry 1s e ef hcr, e
will be entitled to it.® If the woman dies w1t'h1_r_1 sefvenbyearf3 Ow Ry
the property will go to her children, and, in their a sencr(,1er hepee
Further, the Act provides that the court will make_an o o gy
offender to transfer the dowry to the bride, or her helr.sl,l Efl‘sils S e
within the time specified in the order.’ If the oﬁ‘ender.stl fa JA

i i order directing that an an

the order, the court is required to pass an ol o
equal to the value of dowry should be recovered from 13 e Mt
offender as if it was fine imposed by the court and shou p
or her heirs, as the case may be."

fine, 1f
then the amo
proViSions are

Dowry offences are partly cogmzable‘ have made the dowry

Neither the original Act nor the Amending Acts hav have been made
offences as cognizable, but, nonetheless, tllxlese ‘Off‘enceswelcome provision,
tognizable for the purpose of investigation.' This is a

S O
L. Section 3(1) and Section 4.

« Proviso to Section 3(1) and Proviso to Section 4.
ion 6,
4. Section (1),

5. Section 6(1)c),
6, Ibig.

7. Section 6(2).
Section 6(3)
- Section 6(3.4)
10, 7piq

1L Section 8(1).
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i i lice makes the investigat;

i the case of non-cognizable offences the po o

zx;evlvrlllen a compleint is lodged. Now the police has' the freedom to make

investigation of its own, and if it comes to the conclusion that an offence hgg

been committed, it can approach the court. The Act lays down no persop |

accused of dowry offence can be arrested without a warrant or without ap
order of the Magistrate, First Class.' '

The dowry offences are non-compoundable offences. Thls2 means once g
case goes to the court, the parties are not free to compromise.

The offences relating to dowry are non-bailable.?

An agreement for giving or taking dowry is void, i.e., it cannot be
enforced in a court of law.*

Trials of dowry offences

The Dowry Prohibition Act confers jurisdiction to try dowry offences only
on the Metropolitan Magistrate or the Magistrate of the First Class.® No other
court is competent to try these offences. Cognizance of dowry offences can be
taken by the Magistrate himself or on the basis of a police report of the fact
which constitute a dowry offence, or on a complaint lodged by a parent or
other relation of such person, or by a recognized welfare institute or
organization.” That now the court can be moved on the complaint of a social
organization or institution is a welcome provision. The fact of the matter is
that practically no prosecution of any dowry-offender could take place under
the original Act as neither the aggrieved party nor her parents or relation
came forward to lodge the complaint to the Magistrate or to the police, as they
did not want to land into any complications particularly when the welfare of
the bride was involved. This seems to be the justification of conferring a
power of lodging complaint on the welfare organizations. However, with a
view to preventing abuse of the provision, the right to lodge the complaint has
been conferred only on the recognized welfare organizations or institutions.

.Under the original Act, no cognizance of the offence could be taken by a
Magistrate if the complaint was made after one year of the commission of the
offenf:e. Probably, the framers of the Act then did not realize that offences
relating to dowry are offences of a totally different type; they are not like
ordmar).' of.fences of theft, extortion or dacoity. The fact of the matter is that
no one is likely to come forward to lodge a complaint immediately after the
commission of the offence. Such offences are brought to light after the lapse
of considerable period after the solemnization of the marriage, when continual
harassment and torture of the bride compels her to take into confidence her
parents, relatives or a friend and expose her husband and in-laws. The
Amending Act has removed this limitation. Now complaint can be made at

any time after the commission of the offence. But, of cou : .
. But, of e has
been lodged after considerable dela B =moacomplaint

entertain the complaint if no reas

delay. onable explanation is forthcoming of the
1. Section 8(1Xii).
2. Section 8(2).
3. Ibid, They have be :
S € en made non-bailable to the Amending Act of 1986.

5. Section 7(1Xa).
6. Section 7(1)b).

y amounting to laches, the court may not |

|

A
'

e S

P —
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‘hition Officers

owry PrOhlbltloted that one of the reasons for the failure of the Dowry

'k :ccel};m has been absence of any proper and effective
thibiﬁon < ’nc Tl';e committee also noted this fact, and suggested that
enforcement zgi}on}:e machinery which can intervene whenever necessary and
there e dowry tragedies by helping the dowry victims, as well as by
help in i in the enforcement of the provisions of the Act. It suggested
helping Iy Prohibition Officers in different areas of each State

. W : &
4 pomtf:;;nﬁbli)l?tyr{muld be to take appropriate steps for enforcing and
whose T

i Act. In cases where
i travention of the provisions of the .
preventlng_ theofc:l?e Act has taken place, they should collect evidence for the
contmvent:%zecution of the offenders. These officers would also render all

effective P d and advise to persons who are subjected to the demand of dowry

possible 7 herwise harassed for not bringing proper dowry. The

ot z . .
(I;)rowho ?foﬁgﬁgﬁd (ozimendment) Act, 1986, Section 8-B stipulates for the
wry

ppointment of Dowry Prohibition Officers by the State Government.
a

II
DOWER

It is no

Introductory

Dower or mahr is a peculiar Muslim law concept. Historically, the idea

i i form
of sale is latent in the notion of mahr. In t.he pre-Islamic eri, mh?lesir;c[z] dobut
of marriage, the woman, on her marriage, did not accompany ner

remained at her own house, where the husband' vis'ii‘:ed her. As pzzrst s(;fdtahqc
marriage contract, he made a gift to his wife. This 'gx{t was know;1 3 womm;_
In baal, the other prevalent form of pre-Islamic marriage, |

: : i wife’s
accompanied her husband after her marriage, and mf cogrslledel';i;t}l}(::; ;grents‘
leaving her parents’ home, the husband paid a sum of m dywas ol
This sum of money was known as mahr or dower anwas R e
bride-price. On the spread of Islam in Arabia, marna%e ot
sadag-mahr was combined into one and became a sort of ma N
for the wife. In the modern law, mahr is something in the r:il T
gift which a Muslim husband undertakes to make to dsa - détcrrent o
integrated part of Muslim marriage. Probably, }t 1S a}so use heal ol
Muslim husband’s absolute power to pronouncmg(dlvorce (.)t A

Dower : Definition.—Mulla defines (It 1S submitte

i ife i itled to
“ . > ch the wife 1s cnt_xt
B o proputyfwrglarriage."‘ Explaining the

receive from the husband in consideration O 1888t fag magtalil
reason for the preference of the use of the expression co;:éii; the price
Muslim doctors, Mahmood, J. observed, "mahr l}as been com}:i )
in & contract of ’sale because a marriage is & civil contract aer}er LR i of
tontract to which Muslim jurists are accustomefi tor oreeding from
analogy"” It is submitted that dower is not a (;or?smeratl]qn I:ion faposed by
the hushand for the contract of marriage, but it is an ob :;g:ender Nl
AW on the husband. Non-specification of dower does no

e AN
L Mulla ; Mol 3 Law. 277 (17th Ed.). o n v. Sabdu Shaik.
2. Abdul Kad(:rm\:."g;l(f::z,;. Ilifl (1886) 8 All 149; See also Suburanunessa V.

62, where dower
1934 Cal 693; and Hali Mokshed v. Del Rouson, AIR 1971 Cal 1
Was defined as consideration.
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marriage void. It is an integral part of marriage, and g: ll)naz'hbe m:f'd either
before, at or after the marriage. In case it 1s not fixed by the parties, it ig
implied in every marriage, and is usually fixed by the courts. Such
importance is attached to dower that even if a wife enters 1nto 3 stipulation
in the marriage contract that she abandons her claim to dower, such
stipulation is void and the wife will, nonetheless, be entitled to proper dower.
In the apt words of Chandrachud, CJ. : i
But, the fact that deferred mahr is payable at the time of the
dissolution of marriage, cannot justify the conclusion tha!‘. it is payable
on divorce. Even assuming that, in a given case, the entire amount of
mahr is of deferred variety payable on the dissolution of marriage by
divorce, it cannot be said that it is an amount which is payable on
divorce. Divorce may be a convenient or an identifiable point of time
at which the deferred amount has to be paid by the husband to the
wife. But the payment of the amount is not occasioned by the divorce,
which is what is meant by the expression ‘on divorce’ which occurs in
Section 127(3Xb) of the Code. If mahr is an amount which the wife is
entitled to receive from the husband in consideration of marriage, that
is the very opposite of the amount being payable in consideration of
divorce. Divorce dissolves the marriage. Therefore, no amount which
is payable in consideration of the marriage can, possibly be described
as an amount payable in consideration of divorce. The alternative
premise that mahr is an obligation imposed upon the husband asa
mark of respect on the wife is wholly detrimental to the stance that it
1s an amount payable to the wife on divorce. A man may marry a
woman for love, looks, learning or nothing at all. And, he may settle
a sum upon her as a mark of respect for her. But he does not divorce
her as a mark of respect. Therefore, a sum payable to the wife out of
respect.cannot be a sum payable ‘on divorce’.!
Qower. when fixed by mutual consent after the marriage, is known as
mahr-i-tafweez, when fixed by the court, it is known as mahr-i-takkim. When

dower 1s fixed by an agreement, it is known as specified dower and when it is
determined by operation of law, it is known as proper dower.

Quantum of Dower

The peculiarity of the Muslim con.ce i

. . pt of dower is that no school of
l\%lzishm la.w fixes the maximum amount of dower. Even the minimum amount
ol dower is not fixed except by the Hanafis and the Malikis. The Hanafis fix

the minimum amount at ten dirhams iki ]
S et te 8, and the Malikis at three dirhiams (one

, a very high fi 1
on husband§ power of divorce® and in sguch gau::szo o R bR
to plead equity.* However, Oudh Laws Act

the husband is not allowed
1876 and the Jammu and Kashmir

statutes

ﬁxedattoo

&

B

., dower is announced in public, but, in fact,
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: wer Act, 1920, lay down that the court may not award the

uslim DO f it considers it to be too excessive, and should award an

qowe}' : onsiders reasonable with reference to the means of the

pigh ll: cstatus of the wife. But Muslim Law (including these

) :nds ;of empower the court to increase the amount of dower if it is
oe

meagre a figure.

s fixed in terms of money, but it may be as well any type
Usuallyai;?kfirng which falls within the meaning of mal and has value.

ifp m?erz:uction in the Koran, a prayer carpet, land or house may form the
Thus, 108
: r of dower. '
subje;t‘mﬁing is required, though usually a written deed, known as
0

nahr-nama (dower-deed) is executed.

moation of Dower ‘
ClaSSAlsﬁ:as been seen, dower 1s usually classified under two heads :

A. Specified dower, i.e., fixed mutual agreement of the parties. .
B. Proper dower or customary dower, i.e., arising by the operation of

law. .
Specified dower.—The specif}'x}edfdto}:ver Trr}llayHbaengg:dt :lge;iiztlveise \zot;t;i
marriage or if the son is minor, by the father. The e ot
the amount fixed by the father 1s bxndllng on the sont,hanshia G g
liable personally or as surety fgr his son,! while under the p? 4 T
iable i o means.? Under the Hanafi law, the wife is ent
lrsecl:\lr)tlftl:isr(r)l?nlil;z; amount of dower, even if sbe ha§ agreed to xjecelvci let;sé
Under the Shia law and the Shafii law, the wife is ent}tled to recew& oge); -
amount fixed under the agreement whatever may be its quam;l.lm.di n P
Ithana Ashari law, an adult woman, who is not of weak or faml; Spo. :
has power not to receive any, or to forego the entire amount of dower.

i m of
i ification of the husband a large sum (
B o a moderate amount 18 fixed in

QS izable
private. It is the amount fixed in private which is the real and realiza

dower,

The specified dower is usually in two parts :
(a) prompt dower, and
(b) deferred dower. i
Prompt and deferred dower.—Ordinarily, wha ‘s usual to fix
Prompt and what is deferred is fixed under the agreement. i ;ieufbrii to put
e half ag prompt and the other half as deferred. But parties mount will be
in any proportion and they may stipulate that the entire ais made as to
PMpE or deferred. If at the time of marriage no Stlpl-ﬂatzg}te the view that
Which part ig prompt and which part is deferred, the Shias art should be
e entire amount s prompt, while the Hanafis hold that Onﬁ-ph Court has
reated pg prompt and the other deferred. The Ma.dras tlgwhich part is
“Xpressed the view that in the absence of any stipulation as tod as prompt
Prompt op deferred, the entire amount should be treate

t portion of dower 1is

M
2 M4 Siddi v, Shahabuddin, AIR 1927 All 364.
¥ Hussain v Farzand, AIR 1938 PC 80
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. . 1
irrespective of the fact whether parties are Shias or Hanafis.” A Full Bench ¢f

:oh Court took the view that in such a case the matter should e
sziel;;l}}::%glmgzccordance with usage or custom of wife’s family, and, in the
absence of any custom or usage, the presumption should be that.one half weg
prompt and the other half was deferred.” It appears that in thl.S rggard the
court exercises discretion and decides each case In accordance with its facts,

The main distinction between the two is thgt tl}e prompt dpwer is
payable and realizable at once after the solemnization of marriage op
demand, and the wife has the right to refuse conjugal relationship to the
husband till the prompt dower is paid. On the othpr hand, deferred dmyer is
payable either on the expiry of some specified penqd, or on the happ?nxng of
a specified contingency, or in every case, on the dissolution of marriage, by
death or divorce.

A wife whose prompt dower has not been paid has the right to refuse to
live with her husband; she may not admit him to sexual intercourse.
Non-payment of prompt dower is a complete defence to husband’s suit for
restitution of conjugal rights. However, if consummation of marriage has
taken place with the consent of the wife, the husband’s suit for restitution of

conjugal rights cannot be defeated on the ground of non-payment of dower. In
the words of Mahmood, J :

..... after consummation of marriage, non-payment of dower, even
though eligible cannot be pleaded in defence of an action for
restitution of conjugal rights; the rule so laid down having, of course,

no effect upon the right of the wife to claim her dower in a separate
suit.’

SR It is submitted that in such a case, a decree for restitution of conjugal
rights should be passed conditional on the payment of dower.

Proper dower.—Dower being the integral part of Muslim marriage
even when dower is not stipulated in the marriage contract, the wife is
entitled to what is known as proper or customary dower; mahr-i-misl or
mahr.ul-mithl. The wife is entitled to proper dower even when at the time of
marriage she had agreed to receive no dower. The proper dower is fixed by the
court, having regard to the nobility of her birth, the beauty of her person, and
the custom of her female relations. In other words, proper dower is fixed on

the basis of custom prevailing on the side of the wift shand
According to the Hanafis, the wife and not the husban

the social position of wife’s father, her own pers 3 :
’ onal qualifi , at par
(as far as possible) with the P qualifications are at p

amount of dower given to her female paternal
: e am patern
rc;latmns, S\:ich as c(l)lnsal:lgume sisters or paternal aunts. In fixing the amount
Of proper dower, husband’s social position or sta i into
consideration. The Shia autho X SHeeRot, xon

rities take the vi el
exceed 500 dirhams. The Shias hold thate view that proper dower canno

proper dower should be fixed with reference to |
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DOWRY, ; ~

it 1 the wife, she

.« free to fix any amount. If; it is left to §

: husband, hgogdirlzams. Among the Shias, the property dower may
Ty o ual, or mahr-in-sunnat, i.e., the amount of dow.,ver ﬁ).ced
: oti: agai:hte’r Fatima which is 500 dirhams (Rs. 32.32 in Indian
et’s

o th
t

annoe dowe

the PI'OPh

. e rding to the Hanafi Law, confirmation
i (?f(i? (:)vnv‘:/l;lidA:ggiremgnt, and (ii) on the death of either
tive of‘ the fact whether marriage has or .has no'tf bgin

arty lrrespec(‘) the happening of either event, .doyver vests in the wi e.d he

cmsummateq- n‘t Once dower is confirmed, it is vested in her an 11;}sl
can also asst T ltéke place, even on the basis of her gross misconduct suc

furfeiture cann tasy. On her death, it devolves upon her heirs. '
o5 adultery 0;2‘;:;:;: Asharis and the Shafiis, the dower is confirmed either
Among

he actual consummation of marriage, or death of either party to the

on the &

muﬂ;gi'h svent of parties separating without the confirmation of dower,
n the

i the Hanafis, the wife is entitled to half of dower hf it is S:::(cilftiﬁg{
>a?r$2€: (;pcciﬁed she is entitled to a pressnthonlg ar(;d Pr‘xgr i(:lv:te;,lce s
i ’ f the husband. -
i 1 on account o !
N o s plztl;:e or adulterine wife, since separation takes place

jvorces an apos : iy
hus:xgndt“:)(f)'rthe wife pshe will not be entitled to even a present, Wher
on ;

ithout
has been settled after the marriage, but the parties sepa;:'lateanxglw i
ct;l;summation of marriage, the wife is entitled to a present only

rtion of dower. . - Hanafis.
9 The Ithana Asharis are substantially 1n ag?ecgemdwslg;)atrk;ion takes
However, they bold that if dower has been specifiec “mtitled o half of the
place before the consummation of marriage, the “_"fe o takes place before
dower, Where dower is not specified and R esent. The Shafiis
wnsummation of marriage, the wife is entitled only to a prhere dower is not
| seem to take the view that in every case of separazon ¥
/ ’ﬁxed, wife is entitled to a present. 1 <ed on the
According to the Hanafis, the quantum o.f ErCH 't(ivbi‘t) 12 to be fixed
besis of custom of wife, while the Ithana Asharis hold the vie
on the basis of means and status of the husband. r to agree not to
Remission of dower.—Although the wife has nohpowoewer to remit the
receive any dower at the time of marriage, she has tdc 1[-) his heirs after the
Whole or any part of the dower in favour of her huslyan o hole or any part of
Marriage. An adult and sane wife has power to remit the \:-oversy among the
the dower even without consideration. There is some cone:-ned by the Indian
igh Courts as to whether age of majority should be gofvthe amount of dower
Majority Act or Muslim Law.! Obviously the remission 0

: if either party dies before the
consummation of marriage, neither an dowe i ab

: ) y r or le.
Teh ) ! e present is due and pay

1. Shei.k Md‘. V. Ayesha, (1937) 2 MLJ 779.
2. Nasiruddin v, Amatul, AIR 1948 Lah 139 (FB),
3. Abdul Kadir v. Salima, (1886) 8 All 149, The

Mukhtiar, AIR 1966 All 548 But a contr e same view was expressed in Rabic ¥

Court earlier in Wiayat v. Allah, (1880) 1 A1l 455, " *7 the Allahabad Hig

_

fixation of the amount of dower i

: i eat mental
sould be with the free consent of the wife. Consent given 1n gr

i t
I d or has died, canno
| be 8, such as when her husband is on the death l:;z * et :

treated to be free consent.’ Remission of dower

33
o AIR 1939 Pat 1
< ?I“ V. Md LR (1918) 41 Mad 1026; Najmunissa v. Serajuddin,

1

i ; 49,
2N dian Majority Act) and Qasim v. Kamiz, AIR 1932 All 6

“anuessa v. Khoje, TLR (1920) 47 Cal 537. Hasnumiya V.
Bom 198,

Halimnussa, AIR 1942
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issi is heirs is not necessary.’
acceptance of remission by the husband or his heirs is V.

Remission of dower may be conditional. For %nstance, wife may agree
receive any annuity in consideration of her foregoing the dower.

Dower—Its Nature and Mode of Enforcement

On confirmation, dower vests in the wife and she can recover it like. an
actionable claim. She has also the power to assign it. In its nature d_ower 1s g
debt but it is an unsecured debt. It being an unsecured debt, the wife has_to
stand in the queue along with other creditors t_)f the husband. Howe'ver, a wify
who is in possession of her husband’s properties has power to retain them in
her possession till her dower is paid.

Dower debt.—Dower as an unsecured debt may be recovered by the
wife from her husband when alive or against his estate when dead. If the wife
dies before she could recover dower, her heirs step into her shoes and cap
recover the same. Once the claim of dower arises (and it arises on the
confirmation of dower) she can recover the amount from the husband or her
estate like any other creditor of her husband. In Kapoor Chand v
Kadarussia,” the Supreme Court propounded the following three
propositions :

(1) Widow, being like any other creditor of the husband, cannot claim
priority over other creditors for her dower-debt.
(1) However, widow’s dower-debt has priority over the claims of heirs

(iii) Heirs of the deceased husband are not personally liable for the

dower-debt of the widow. The amount can be realized rateably from
the shares of heirs in the husband’s estate.

Though dower 1s per se not a charge on husband’s property, but one may
be created by agreement or under a decree of the court.* It appears certain
that if the court creates a charge on husband’s estate by a decree, the charge
is enforceable.® Some have expressed the opinion that the court should not
create a charge on husband’s property,
over other creditors.® It is submitte
protecting the interest of the wife in h
estate; if it is so, the court has the po

Right of Retention.—

Right of retention is a
possession of her husband’s pr

d that sometimes the only way of

er dower may be by securing it on the
wer to do so.
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: i i the right of
of property being once pe_acgfully acquired,

The ossests;io:it till her dower-debt is paid is conferred upon her under

} the widow to;': is not exactly a lien, nor a mortgage. The }Nidow who holds

uslim 1aw- her husband’s property until she has been paid her dower, has

SGBSiogtgfl the property as a mortgagee has under a mortgage.'
Sno intere

g h of her husband in 1890, the widow entered into

L %?xstilllgr:ide’gtproperty. T 1002 oo et e T e o s
gssion of 53rn of their share. The widow, inter alia, pleaded that her
obtain PO e lieu of her dower. In 1903, the trial court passed a decree
ERIOR wg}i\s l}r:eirs on the condition that they should pay a certain sum of
i grine with interest to the widow towards her dower. But not}ung
money .toget}}:er and she continued in possession. In 1907, she made a gift of
it \frl}'nich was challenged by the heirs. The Privy C.ounc.il observed
ttztpgze;ti}:iow has merely the right of retention of possession till she was

paid, but has no right to alienate the property, or otherfmse deal wx'th 1:).f il
Tt ssary that the widow should have come 1{21to possession :
i nec(;‘ull and without any force or fraud. Followmg certa{%

o e a(i/c by the Privy Council in Hamira Bibi v. Zubaida Btl?z,

ol{sewahons g;ffer on the point whether widow’s possessiop should be w1t'h

Egh izzztts express or implied, of the husband or his heirs or wheth;:r hlt

cofll:;o be otl'lerwise also.* It is submitted that in.v1ew of the r;:tx;)x;zfgratb 12

i i i no consent is necessary erabl

ngh%:rlret?ztlsriléwthif v:‘;vev 3]:;1‘1; established propos.ition‘ th?xt wui‘ows

l;o‘?::.lession5;.hould be lawful and that she must have acq’mred it ;twtggrit;] ;I}ﬁz

or fraud. Where a wife was in possession of her husband’s proptc? yis o

life and continued in possession after his death,‘the presumption s e

possession is lawful.® Similarly, where in mutation proceedmg}sl, \;1 1 USaEe

was entered into the Record of Rights with the knowledge of the heirs,
wnsent would be implied.®

The outstanding feature of the right of retention. is that :n_(:rf iitl t\l\i;dl?e\:
- thtains possession of her husband’s property, she has right to retai 7

dower-debt is satisfied. If she is dispossessed, she can recozer possession.
Since it is a mere right to retention, she is liable to acc?unts. ot gt
The widow’s right of retention does not confer any title to property ¢
¥idow, the title vests in the heirs. ool 3 .
The right of retention has the following implications :

\___
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: Parag Diwan : Muslim Law in Modern India, 68 (1993).



70 FAMILY LAW

(a) The widow is liable to render full account of all the income ang
profits.

(b) She has no right to alienate the property. .

(¢) Her right of retention does not bar her suit for the recovery of he
dower-debt.

Widow’s liability to render accounts.—’Ijhe Mu;lim widow holdj
the possession of property in her right to retex}tlon is liable to render fy)
accounts of all rents and profits of property received by. her to those w}}o are
entitled to the property' She is entitled to compensation for forgbeanng to
enforce her right of the dower-debt. The compeng)atlon is usu.ally in the forp
of interest on the principal amount of her dower.” She may give up her righ
of compensation.”

No right of alienation.—Right of retention confers on her the right t
satisfy her dower-debt out of the income and profits of the property, but she
has no right to alienate the property for value or gratuitously.* However, if she
makes an alienation, the alienation will be valid to the extent of her share in
the property qua heir (widow is an heir of husband). Any alienation made by
a widow does not affect the share of other heirs, and to that extent it is void.
If she retains possession after she had made alienation, the other heirs have
the right to a declaration that alienation is void, but cannot claim the
possession of the property. The widow will retain the possession. On the other
hand, if she has delivered the possession of property to the alienee, the heirs,
on the declaration that the alienation is null and void, are entitled to

immediate possession of the property. The widow cannot get back the
possession, since she voluntarily relinquished it.®

The heirs have the right of alienating their shares, but the alienee will
get the property subject to the right of the widow.®

Widow has the right to sue for the recovery of her dower.—The

right of retention is no bar to her suit for the recovery of her dower-debt
However, in such a suit, she will have to offe

recovery of hel.' dower-debt. She cannot retain possession as well as have 2
decree passed in her favour of dower-debt.” If a widow sues only for a part of

the dower, she cannot sue for the balance later on, since the implication i§

that by suing for the part she has relinquished her claim for the rest.

No petition or suit lies for the recovery of the sum of dower in the family
court or in any civil court, but in t ‘

. . he Magistrate’s court under Section 3
Muslim Woman (Protection of Rights on Divorce) Act, 1986.*

Whep right of retention is lost.—A widow may lose her right of
retention in the following cases : (i) on satisfaction of the amount of dower out
1. Saikh Salmi v. Md Abdul, AIR 1961 AP

428

2. Hamira v. Zubaida, (1916) 431 A 294- Sofoh: ; ' :
475, Hawasi v. Dialfroz, AIR 1926 An'agf’ T 2

3. Ram Prasad v. Khodajatul, AIR 1944 Pat 163.

. Chubli v Shamsunnissa, 1
WV S » ILR (1874) 17 All

5. Maina Bibi v, Vakil Ahmed (1925)
- Ve 5 52 IA 145,
6. Bazayat V. Doolichand, (1818) 5 IA 211,
7. Azizullah v, Ahmed,
34

ILR (1885) 7 All 353; Majdmian v, Bibisahib, ILR (1916) 40 Bom

8. Anjum v, Salma, 1992 All 329

r to give up possession on the &
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po

income and profits
S ossesslon.
gt

of the property, (ii) on her alienation of property
and (iii) on her voluntarily handing over possession

ention vis-a-vis other heirs’ rights.—’}Il‘h_e
21 1sing their

ion does not prevent other hu'rs from exercising
; rCtenrttf(mOn payment of the proportionate amount of dowc.r.
v he possession of the property falling to their
reditor for possession cannot be

ws{ 5 right of ret
1.te right O
widows rig
; the prope
ts“;‘;e;"ave the right to have t e
the he1 A decree obtained by an_heir 3 lc
Ll ount of dower 1s paid.
et e 2u;1tion——-Whethcr heritable and tran'sfer‘able..——The la\:/l
Sl Gy :s to whether or not the right of retention 1s hentabl(lz{ a?]
stk uncertallﬂHadi Ali v. Akbar Ali? the Allahabgd High Court toq thc
W{ﬁrt:bl?éhltznof retention being personal right is neither transferable for the
view that 11

d is i itable.
value Or gTa'tu'tOUSIy nouz;:;:;gdﬁ on the other hand, the Allahabad I:Iigh
ik Ha"ssantl:'at the right of retention is not a mere pers_onal ngt;lt,:
G ok e vcllet‘;,xerefore it is transferable and heritable. This wewglas_trhtt
B2 p:,?:?:g;;: other High Courts also,* where it has been held that the g
suppo

is heritable, though the question whether it is also transferable is left open.
18 herl ’

i e right of retention is transferable, a

e 1't ha}f bebf:er? ilaciszg;atcarg it bi transferred independently o(fi' tt,:g

g qu?’s;lo?l ?f v. Mohammad,® the Allahabad High Court exprssii s

d?wer.debti'l N '}?t of .retention could not be served from the doweri e gt:ands
vt;xi\:egxf t;vl(iex:eg right of retention is transferred, the dower-debt also

transferred.®
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Chapter 6

CONSORTIUM, COHABITATION AND
MATRIMONIAL HOME

INTRODUCTORY

Marriage implies that each spouse has the right to consortium. Right tq
consortium implies the corresponding duty of each spouse to cohabit with the
other. In the early law, wife was required to cohabit with her husband in the
matrimonial home provided by him. In the modern law concepts of
consortium, cohabitation and matrimonial home have undergone a change!
In Indian law, we have borrowed these concepts from English law and in the
Indian Courts, English precedents are freely used to expound their meeting.
In this Chapter we would discuss these concepts. The English law would be
reviewed including its modern statutory modification for the simple reason
that Indian law can be understood only on the basis of English law. There is

e TTESRESST
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another reason too, we have not yet modified our law, and whenever we would
do so, we would certainly derive our inspiration from English law.

Consortium and Cohabitation

The right of consortium implies the corresponding duty to cohabit that
each spouse owes to the other. Consortium means living together as husband
and wife with all the incidents that flow from marital status and spousal
re‘lat:iox_xship.2 In other words, husband is entitled to consort with his wife and
wife w1th her husband. These spousal rights and obligations are reciprocal.’
Consor{:xum inplies sharing the common matrimonial home and common
domestic life, and at one time it was insisted upon that the matrimonial home

is the_ one whch is established by the husband, and the wife must live in
it—this view has been insis

. ted upon even in 1977 by a Full Bench of the

Eun.Jab and. Haryana .High Court! In the words of Lord Reid,

Jurisprudentially, consortium resembles ownership for husband and wife who

enjoy, a bundle of: nghts, some hardly capable of precise definition."® It is now

::(i)gglzeddthat d1inc1dentf.s of consortium are not fixed and are capable of
auon depending upon the facts i

ety oot p cts and Circumstances, as to age, health,

cation and financial circu
( nd mstances of the spouses. We
would examine some of the incidents of consortium. F
1.

In modern Indian law,
precedent,

these concepts were developed on the b

asis of English
2. ‘

. Pla‘u V. Place, (1972) 2 KB 497 at 512,

i v. Ayodhya Parkash, AIR 19
Best v. Sammuel, (1952) 2 All ER 394,

(72)

Y

7T P & H 642,

:

 remain faithful to his memory even after hi
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DOWRY,
. living together.—All over the worlgi the
atri‘.nomal];(;gll; ciggtioncd,;l)y one single fact that husband is the
usal duties aLe wife in such a household is primarily responsible for
;pZad-winner. The d the husband in providing funds to Fun.the household.
o fomer lies that the husband and wife will live together. I.n
; ses ;mr]i)gid view of togetherness has been taken. Thus, in

nost Indian g:zrkésh v. Savitri Devi,' the court observed :
1953, in Ram i Hindu law, marriage is a holy union for the performaqce
According 0 duties. The relationship between husband and wife
B n e .of them certain marital duties and gives each of

; h A 2 e
imposes r:,i%nég:l marital rights. The marital rights and duties are
them ce

hasis authors).

Iy fixed by law.......emp r : '

e ? ﬁther observed, "it is the duty of the wife to th w1§h {:er
Th: Cﬁu::zv:: he may choose to reside and to fulfil her duties in her

husband whereve

‘ n2 ] >
hqua’I?lf sbh(;;rsl‘;:or this formulation by Indian courts is a passage from s
e ba

ificati f Hindu law of

i ‘++on much before the codification 0
2 5 w?;e‘t:;:;;nmost of textbooks writers of Hindu law baﬁe’d
he rigid interpretation of the Dharmashastra. Mulla’s

\farital togetherness

.......

marriage and at a ti
{heir formulation on t
fomulafll‘;n Lsrii‘e is bound to live with her husband and to submit herself to
e
his authority. e b
Thus, it was laid down that wife’s duty to her.husbna(;:i \A}l::: t;)o;f i
herself ob’ediently to his authority and to remamn u

rotection.’® : ¥ o S
: In practically all patriarchal societies, wife’s ob}lgztl'(l)‘rlllitsoilslztes len S
roof and protection” of the husband has been recogmlclear-lu e ohlorid
of early English and Hindu societies as of (})lthelroslld = l(;ng o Ik and
Vishnu® enjoined that the wife should obo:zys deera o R Sl sagss exhorte(i‘

e a man o
her to worship her husband as a God, even FhoTugh he ha;;]p(:zsrzs ::t A S,
bad character, or devoid of all good quahtleg. Manu(i wl prsgate ot i o
was sternness and rigidity, ordained that a vpfe shodql la z:seyhim.s Sele
this authority and should never do anything to {S%es sk

tbedience and devotion to husband are not new to Hm’v‘:n’ ko 0
be strange is that exaggerated importance has been %:ltain e s
Satiety. Even the Hindu sages recognised that n certaty i
¥ife could leave her husband’s home and live el§e\vhere. e
of these texts that the law of wife’s separate residence an

T AR 1958 Punj 87
2, Ibid, at 666,
3. Section 55,
& Manusmriti, V. 151.
5. Yaj'lavalkyasmriti, I, 71
8, Vishnugimpriti, XXV, 13-14
1. Ibid,

8 Manusmyriti, v, i

, V. 148-150. = ' tin
9, Naradq Smriti, XI1I, 97, Madan Parijatya 185.30c ig‘:g ingw
hashastra, XV where the circumstances have been sp
BV up her husband.

Vasisha, and the
hich the wife could
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j hasizing wife’s duty to liy

d. But our judges are even now over emp ve

gﬁﬁ: ‘:ie roof and protection of the husband. In a 1977 case, Sandhﬂwaha,
J., (as he was then) observed :

To my mind, the idea of the matrimom't.ll home appears to b_e at the
very centre of the concept of marriage in a}l civilized societies. It i
indeed around it that generally the marriage revolves. The home
epitomises the finer nuances of the mgntal status. The bupdle of
indefinable rights and duties which bind husbanf:l ajm.d wife cap
perhaps be best understood only in the context of tl}elr living together
in the marital home. The significance of the conjugal home in the
marriage tie is indeed so patent that it would perhaps be wasteful to
elaborate the same at any length. Indeed the marital status and the
conjugal home has been almost used as interchangeable terms.!
After equating "marital status" with "conjugal home", th(_} learned Judge
proceeds to say that from the concept of matrimonial home arises the concept
of consortium. The learned Judge shows his awareness of the fact that the
concept of consortium in that form is essentially a feudal concept.

The origin of the husband’s right of action seems to have been that he
was regarded as having a quasi-proprietary right, and I think that it
included a right to his wife’s society as well as to her services. I can
see no sign of any difference in quality between his right to her
assistance and his right to her society, and indeed it would be difficult
to say where in fact assistance ends and society begins, either today
or in the middle ages. No doubt, her service and assistance has an
additional value because her comfort and society went with them. I do
not think consortium was an abstraction. It seems to me rather to be
a name for what the husband enjoys by virtue of a bundle of rights
some hardly capable of precise definition.? (emphasis authors).

According to him : >

Conscious of the anachronistic charac

) ter of consortium, the learned
judge added :

to determine a right which the law recognized in the husband growing
out of the marital union to have ac

: narits cess, to the companionship and !
society of his wife. But with the

. passage of time, the concept of
consortium has definitel B

1 . y assumed a distinet and firm footing of
mutuality. It is no longer merely husband’s .

: right to t ionship |
or the society of the wife g he companionship

d but equally the wife’s right to the
companionship and society of the husbangf’ R

Yet, the learned Judge adhered to th i
s : e old notion of matrimonial home. He
posed the question : who had the right to determine the matrimonial home’

|
|
!
saying i o ¢
husband. That this position has cher e auiv0cal terms, that it was the |

However, it is worth highlighting that originally consortium was used {
!
x
i
!
!

1. Kailashwati v, Ayodh
BT A ya Parkash, ILR (1977) P and H at 650,
3. Ibid, at 651,
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sed to be, have been considerably circuxpscr'ibed
rights of a hquar;?e' a:,itlgiituvery much, if any, cgrtailment of h?s obligations,
1 favour Ot:the 4 n’ot been reached where the wife can determine wher.e the
yet tha Pf”nt has; is to be, and, if the husband says that' he wants to live in
It al hom Jace, then, assuming always that hp is not doing that to
such and su Eae ({) the ’accommodation is of a kind which one would expect a;
spite his glfeéozxi)tio 1 to occupy, the wife is under the painful necessity o

in his

. ] ife’s misman t of
man .1 him.! In this case, owing to wife’s mismanagemen
sha tlftl:ll(;nr:g vl:::;'hreélr?sal to cook for her husband, the husband sold the
the houseno

. ifti husband
ding house. After shifting there, the .
iture and moved to a bot_il‘ e ce her to live with him at the boarding
furns to his wife to indu A ;
made repeated o{}'ers d to do so on the ground that she did not like the locality
house, but She;e %i;ee husband filed a petition for divorce on the ground of her
and the landlg y'h o. in the answer, denied desertion and alleged ;hat t(;l(';
desel.'mn - tlfe r’natrimonial home to the boarding house he had e'si(;r 5
shifting from held that assuming the husband to have been gui yt 3
her. The coul';'1 d put an end to it by his subsequent offer of alternta;l 1\;e
desertion, he ha h}i)ch he made in good faith, and the wife, unde; ; ob
accommodation W ccept the accommodation offered, and had, by
j tances, was bound to accep he court rendered its
T 1, b en ilty of desertion. Seven years l'a e modern
ger'r?ﬁlsib::in subunn 2 where law of matrimomal;wme was ﬁl):egr i,
ecision 1 : 2 G ivorce on
formulation. The hqu@d’ mich Pfglt:ﬁgeivi):m;nt that when he had
his wife's desertion without cause Wi d requested her to leave her
1 service overseas, he had req ol
retumedinfr om(@i orég. nial home and stay with him for an unspecifie ogetion
PR arc me o ; here he had taken accommoaa
o Whefief b "llvaS Stlazrs?teg};eaggd“;efused and persisted in l{er refl.lsa;
for his wife and family; an as on several occasion
foesepthis request. The usbang ha'd bc%n 0%::3:13;;; in early 1941 from his
Pies for o fairly kzlng dl‘\lllratmgl tixlll rDecember in 1941 when he left
. . . b.t at Ol'pe ’ % 3 v ® him
China trip, parties cohabi e e fed and requeste ias }Vlfe to join ?
for Barrow-in-Furness where he P e s Tt which was that.o
there. Wife refused to go there for severd ra’c diffllculty for her on sharing
account of severe deafness there was g:i'e The husband, inter alia, argue_d
B ., another tengr\t 4 18!1(11:1’ r;latrimonial home should be and if
that he had the right to decide where the ion unless he could prove that
e fiscd o live there, she Was ™ de?;r ning, L.J. observed that the
fhe had just cause for his R hen t th,e matrimonial home had
fesisive matter in the case was that, throbg o0 :lling to receive her husbaf‘d
R, Morpeth and the wife had always e the place where the family
there whenever he could go there and th_at W?SCollinS J., the learned judge
were. Referring to the aforesaid observation 0 ' e proposition that
7 3 : d to lay down the prop o
observed that he (Collins) did not inten o Tt moRIal HEe should be;
Usband had the right to decide as to where the arising out of the fact the
hugpoh b Was a proposition of ordinary gOOdhscdn:(e) live near his work, and it
‘husband was usually the bread-earner anclll i; ses. He, then, formulated the
Was not proposition which applied to all ¢ .
Proposition thus :

e

L Mansey v Mansey, (1940) 2 All ER 424.
2. (1949).
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ision where the home should be is a decision which affeetg
grti ?:::::s;::xl'ties and their children. It is thgir dug{ to decide i.t by
agreement, by give and take, and not b_y the imposition of t.hc will of
one over that of the other. Each is entitled to an equal voice in the
ordering of the affairs which are their common concern. Neither hqs g
casting vote though to be sure they should try to so arrange ‘the,',
affairs that they spend time together in a family and not apart. If syc},
an arrangement is frustrated by the unreasonableness of onc or the
other and leads to separation between them, then the party who hag
produced the separation by reason of his or her unreasonable
behaviour is guilty of desertion.! (emphasis authors).

This, in our submission, should be accepted to be the correct form ulation

not merely in the context of English society but also in all societies over the
civilized world.

, Matrimonial home is (provided the parties have established one) the
place where parties live. Cohabitation is the sum total of conjugal
relationship, sum total of husband-wife togetherness, sum total of
two-in-oneship-relationship, which the marriage is. It is submitted that
cohabitation should be understood not merely in the context of matrimonial
home, but in the context of the totality of the husband-wife relationship. It is
possible that a couple may not be able to establish a matrimonial home (either
because they have no means to establish it or they may be yet in the process
of establishing it), yet they may cohabit and continue to cohabit in this
manner for several years or for their entire life. In the case of parties who
have no matrimonial home and are yet cohabiting, if one of them withdraws
from cohabitation, and it cannot be said that it will not amount to desertion
Just because parties have no matrimonial home. Cohabitation includes
mutual rights to each other’s society, comfort, companionship and affection. In
short, cohabitation means to live as husband and wife in the matrimonial
home In case they have one and without it, in case they have none.
Cohabitation is not a mere state of residence. /

In the words of Goddard, L.J. :

exual intercourse if parties are competent

tercourse is likely to take place, but there
ut sexual inter

course. Husband and wife
u:%band and wife, the husband behaving
» doing housewifely duties.’

1. Ibd, at 103-104; see Simpson v, Simp

has somewhat critica] of this fo
Evans, (1947)
24,

son, (1951) 1 All ER 955 iman
=i , where Lord Merrima

2. Evang v 1 KB 175 at 180

3. (1897) p

>
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or the same roof, though she was visited

WiFh hf,r lllxllltsf i?dt}izni;use of her mistress (where the wife was

tlmchi)llt:l was born of the marriage. Subsequently, the husbapd

cmPl"yed) and‘a 6 he wife in the house where hg lodgec! and refusgd to give

ed ds her maintenance. The w1fe_apphed for maintenance

help towar Jurisdiction (Married Women) Act, 1895 under which,

: 3 sscntl;lial to show that there had been cohabitgtion betwc?n

ia, 1t wgbg broke down by the act of the husband. Holding that while

the spou;es(;” l::s visiting the wife at her mistress’s house, parties were
the husban! :

: P. observed :

°°h°biwm.1g, RH.}:Iutntel;ere cannot be desertion of a wife by a husband unless
L at. n is broken by some act of desertion. But (:‘ohabltatlon
the cohabita :; arikly imply that a husband and wife are living together
gosein otlnecc der the same roof, if that were so, there would b'e la'rge
physical yf unersons to whom the term could have no _apphcatlon;
t:lass"zsdod Ix)nest;ic servants, for example, who cannot live day and
m';l?ind;' the same roof, but yet may cohabit together in the wider
ni

1
e O(f'the t\lfeljzr;‘rzcrombie2 is an interesting and illustrative case on
.t?ber‘crorr{J u('i V. a separation order, parties were living separate till 19;113
cohabltatl;n. bn ; I'wit;h a view to ending the separation wrote a letter to taes}
:?fzn::g tl’lll: \3i?e responded positively. The hl;sband »;r:x:e ;\;as z;) élr(;cllzzlr{tw =
; : : ' s a locum 2
e dm c: Z;l:}?:ngzpbﬁ:l:f: ?}tlz p:rties, the first meeting bet\:ﬁer;:}\ﬁrfl;
:zor;(e:)ll):; 22 Perston, the second meeting at Manch(;s;:lel;h aencki‘ i %[:nd Tived =
went to Swinton and looked after the hogse in whic D
that time. On all these occasions sexual mtercourseboo ué)nt o(’:casiofls. e
parties did not spend the night together. On two su seqone L
parties stayed overnight at one Mrs. R’s house and over R
stayed together at a hotel in London. Thereafter, thclzy W(:Lntenens s
about a possible appointment for the husband as a ocurd % sta’y. N
also the wife inspected the house where they proposec g e e
differences arose between them, and the wife clalme(.i‘l(?ag:m
onginal maintenance order. Under the Sqmmary Jurisdic e
Maintenance) Act, 1925, the order of maintenance termmdid~ bt et
of cohabitation by the parties. Thus, the question waé),r M Sa
whabitation? The wife argued that she was wxllmgii et e
whabitation only if she was satisfied that the husban \further e oo
Ywards her in a normal manner and that there be no
Vhim, Lord Merriman, P. observed : e ovtonlun o
Whether one talks about resumption of ¢ ‘ o iliationsithithé
any wife, who has suffered an injury effects a re e Wt e
implied condition that there shall be no rcc et
‘ behaviour, but that does not change the nat:ln;: b
does not change the nature of intercourse, and P SN e T S
nature of the physical act of intercourse, an

pever lived
from time to

(Separation and
esumption

;- Ibid, 3 5657,
* 1943) 2 Al ER 465,

\
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nature of resumption of cohabitation, whichever aspc_c"c of the Matter
one chooses to look at; and, if one could attach a c.ondmon subsequent
in such a way as to change the nature of the thing dope, one woylq
get as I say, this absurd position thatﬂ, _where there is a complete
reconciliation subject only to the condition subseqt}ent the partieg
might live together for five years, have three more c}.nl_dren. and then,
because some act of cruelty or adultery, or whatever .1t 18, occurs which
can be complained of by the wife, she is then _eptntled to say there
never had been a resumption because the condition subsequent wag
operating the whole time. That seems to me to reduce thq whplc thing
to an absurdity. Either they did or did not resume cohabitation.’

The learned judge held that resumption of cohabitation had taken place,
even though parties did not establish a matrimonial home. In other words, in
our submission, cohabitation is deemed to be resumed by togetherness of the
spouses. In this case, the husband was a doctor, a locum tenens, who would
accept temporary job and move from place to place wherever his services
might be required. Even in short time with which we are concerned here, a
span of bare three months, he was employed at Preston and Swinton, and
apparently was negotiating for yet another employment in the south of
England. Yet during this period no one could doubt that the wife was as
serious in the resumption of cohabitation as any wife could be. This is what,
it is submitted, cohabitation means. If that will not be the meaning of
cohabitation, there will be a large class of persons—husbands and wives who
cannot be said to have cohabited at all, despite the fact that they have lived
happily for years together and have begotten children. Thus, domestic
servants, travelling agents, railway guards and conductors, drivers,
merchants and traders who trade in places far away from their matrimonial
home; Flass IV government employees who serve in the cities and their wives
and chxlflren live at their parental home. In some of these cases, there may be
no matrimonial home, in some there may be two matrimonial homes. In most
of these cases, if we insist to find out "a matrimonial home," then it will be
1.:h.e place where w1f:e livgs as it is here that the husband from time to time
Jom:h her and cohab1t§ with her. Will the law permit the wife, at some stage
oro Ier, to sayItl:;;t since the husband did not live there, he had deserted her?

.., In some Ind an cases, on account of our attachment to the notion of
wife's duty to live "under the roof and protection” of the husband an

exaggerated view of cohabitation has been tak .
; en. In th 5 had
taken up a job, and on that account n these cases, wife

T L Thiddes,

2, Tirath Kaur v. Kir | Si
MP 212; Kailash FelSingh, AR

Prasad v. Bhagwati, AIR 1966
have been digey

H 642; these cases and others

ssed i i "
1n the article » "Weekend Marriage and Restitution

: : by thi ;
of Conjugal Rights* (1978) 29 JILI {92}:8 e

:

w—

g —————

"
U

\ would
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Do
:fo took employment after the marx'iage," with a view to
e ily finances, and on account of some differences between
augmenﬁng fa;x:nﬁ nordered" the wife to resign. In these cases, the usqal
them, the hush t spouses entered into was whenever it was possible the wife
et - ahusba'nd’s residence and whenever it was possible for the
got0 thsld o to the wife’s house. Thus, virtually, they have set up two
pusband h_e o ef In these cases (except one)’ the wife maintained that she
matrimon‘al hombr;:ak the marriage and would prefer continuing to live as
did not Wa,nt(;obut would not give up her job under any circumstances. I’n
they had th the court placed exaggerated importance of Hindu wife’s
most CASes, live under the roof and protection of the husband thereby
obligation o (11‘},1ering to the notion that the matrimonial home is thg place
dogmahca“y Z lives (whatever be the circumstances), and he has the nght to
T ;‘ to live in it. A wife who refuses to do so is in desertion or
dictate to the wite Oh e withdrawn from his society. Ironically, it was
wil be deemed tc(l) ni\;d as a universal proposition of law. The interesting
amfecpito lt),eo? t}‘::se cases is that cohabitation had continued b'etween the
g::rt:il;: fl:sgsst till the presentation of the petition of restitution by the

£ husband.

1 git her view is also propounded, viz., the
ver, in some cases,’ the ot
matril’}r:)oz‘iaal home should be set up by the mutt;lal aglr)'eflllnenpto 8;:;ve::etl;ﬁ
i 1 ication laid down that where both s
o e, i 1 t places, both the places,
t, live at two different places, '
employment and, on that account, o = st Rt o
1 i ation, wife’s refu
constitute matrimonial homes. On this ormu o
’ 1 thdrawal from the society
her job does not amount to desertion or with . e
husl‘:and, rather than the party which repudiates this arrangement, w1
guilty of desertion. rd ‘
Sexual intercourse.—In matrimonial law, 1t 1s a well irts::;sl;ﬁc:
proposition that each spouse owes to the other a dqu t;) C(())I:]Sstmnlat,e e
marriage. Under all the Indian personal laws, mcapac'lty ? c s, Wil
marriage entitled the other party to a decree of nulh.tg glemsaniagé rmty
refusal to consummate the marriage is a ground ;))f voix I\Zarriage P
the Special Marriage Act and of divorce under the Pars Leouadiga il
Act. Under Muslim law, consummation of marriage
purposes, '
i i i hroughout the entire
[ The mutual right to sexual mtercourse.cont1nue:nta};)lylsgA o e
period of marital life. But it has to be exercised reas il e
und to submit to the inordinate, perverted or ©

ilashwatt V.
at the time

TR ] i, £ 7 3 and Ka
L In some cases as in Mirchumal v. Devi Bai, AIR 197_1 R;J eﬁplomem
Ayodhya Prasad, ILR (1977) 1 P & H 642, the wife was
of marriage and restrained it thereafter. Mgty
2 Surinder Kaur v. Gurdeep Singh, AIR 1973 P & H 134;‘ \;'h::ew\»;:r cperson.
refused to go to her husband’s house as she apprehended dang
' . 5 i. AIR 1975
4. For nstance, Shan‘ti v. Ramesh, (1971) ALJ 67; Pravinbesr;z ";as'llg;‘::;b,:?“[{]t{ e
A?f‘t 69, Mirchumal v. Devi Bai, AIR 1977 Raj 113 and Swaraj
1978 Del 296. t 8; persistent
" Jyotish v. Meera, AIR 1970 Cal 266; Srikant v. Anuradha, AI;%! 1"98:) E.S(Z:‘lldon.p( gtk
Lt have marital intercourse amounts to cruelty, She(ol ihw,coursc Ll
R 257; for six years the husband refused to have sexua
€ Without any cause.
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icularly when it impairs the health.f No Spouse hgg
:ig:l :2;1: g?;xzi‘;ths:oﬂaru:ing coitraceptives,or practising coitus lnter{-uptu,
if it deprives unreasonably the legitimate desire of the other to have childrep,
This amounts to cruelty.’ :

Such domination was given to husbaqd .at Epghsh SURIMON law that
marriage conferred on him a privilege of unlimited intercourse vfnth thc wife,
since the rule was that by marriage she had consented to give him that
privilege. From this flowed the general ru!e t}}at the husband could not by
guilty as principle in the offence of raping his wife. In the mogierx_u wor]q, most
people consider it abhorent and atrocious tha_t a man could with Impunity use
force to compel his wife to have intercourse with him. In English law, thxs. rule
has been considerably modified. Thus, it has been held that. a hgsband will be
guilty of raping his wife, if she is living separate fror_n l.m'n either under a
separation order or an agreement, or under a decree of judicial separation,® o
under a decree nisi of divorce.* It is based on the principle that she is relieveq
of the duty to intercourse (in the former case) or her consent may be regarded
as revoked (in the latter case). Apart from these situations, the English
common law still takes the view that the husband during the subsistence of
marriage, cannot be guilty of raping his own wife. But in R. v. Miller?
Lynskey. J. observed that the husband could not insist upon his right to have
intercourse by force and could be convicted of assault on his wife.

The English common law rule that the husband has the privilege of
having unlimited intercourse with his wife is even now part of Indian law.
Explanation to Section 375 of the Indian Penal Code lays down that "sexual
intercourse by a man with his own wi e, the wife not being below fiftecn years
of age, is not rape." The Indian Courts have not developed any exceptions to
this rule, though they have laid down that the husband cannot enjoy his right
of sexual intercourse with his wife disregarding her personal safety.® Such are
the mores of the Indian society that rarely a case comes up before the court
in which the wife complains that her husband had raped her.

Protection against Ill-treatment and Molestation

The feudal rule that the husband has the privilege to beat his wife,

ill-treat her and do anything and everything with her is no longer valid. In
most countries of the world. it ;

e usual remedi
Ty, against il]
at these co

1. Foster v, Foster, (1921) p 43
ne, AIR 1958 Mys 115

es of prosecution for assault and
-treatment and molestation. However,
mmon law remedies afforded no real

damages in tort for batte
It was soon realized th

8, (husband was suffering from VD); Sidhava Saiah ¥

3. R v Charke, ( 1949) 2 Al

4. R v. Brien, ER 448 R v.

(1974) 3 Al ER v Miller, (1954) 2 Al ER 509,

5. (1954) 2 All ER 529,
6. Re Huree Mohum Mythee, ILR (1880) 18 Cal 49

\

SN

j U " " n " " to
£ quse trouble”, "to vex", "annoy’, ‘"put

?
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; - "battered wife". Ordinarily, the police do not
jon ?n ?:;g,liialdr;ﬁtzg except where physical injury of a serious
! pe 10 i
lnlz:;lr::has bet.en mf:c:;gt the common law remedies were not adequate-to
The reah_zatloto "battered wife", led to the passing qf th_e following
sceord protectloi\‘datrimonial Home Act, 1967, the Domestic Violence and
datutes :_The eedings Act, 1976, and the Domestic Proceedmgs and
,\latrimoma} Pro:t Act, 1978. Of these statutes, the second one provxd'es.an
Magistrates Cot‘ilon aga’inst domestic violence. The last statute gives similar
offective pl::i;e Magistrates’ Court.’ : ok
pUBCHRE h courts have been reluctant to define the term molestation".
The Enghsb Cn widely construed, and Stephenson, LJ in Vangham v.
The wrmghas = d that perhaps "pester" is the best single synonym for
xhnghM, Obse:}‘:ies case, the husband called at his wife’s house ea:'ly in the
mo]esfwuon;ll? te at nigl"xt. called at her place of work and made "a perf}elr':t
mming & mself to her the whole of time" The court held that this
nuisan

ted to molestation even if no violence or threat to use violence has been
kamoun

: ez > "o
i nglish Dictionary, molestation means "
.nade. According to Shorter Oxford Eng e e

. - . - . iy
)

uestion of fact and degree. . .
4 Injunction against molestation and 11l-treatm}?nt.—illtjnc}iﬂ'sg:fcllxsto
wmmon law, the court, though has no power to ask .t 1e g;; p yrestrain T
leave the matrimonial home, has the power to e;lnjmr} Gy
husband from assaulting, molesting, annoying or otherwis
the wife. 3 o

The advantages of injunction are : (a) 1t 1s a speedg’ rix:r?%)g ;r X3
dlective sanctions are available for its breach‘. Such an or 1eraseS TSI
& parte in cases of urgency, but this is done 1n exceptlon; c 2 o.u e 4
/A injunction is a contempt of court, for which the oiTcnd}ngs i}; use ekt
tmmitted to prison. But the purpose of committal procee fugﬁe e
% o punish and thus "committal orders are remedies o T, Lo
family cases they should be the very last resort. They are e K
wmplaint spouses almost as much as offending spouscs.l W
dienating the children. Such orders should be made very re l; h‘a o et
¥hen every other effort to bring the situation under contro frich ek e

" M0st certain to fail."* But in common la?v, the reqllet hye A T ¥ie

itations. The breach of an injunction order did not entai
#ending spouse.,

b Under English law, when proceedings are pe
Mool

nding in a divorce court, an

: /ife may also be
lunction order restraining the husband from molesting -tl;i(fi:tlion) A)ét. 1995,
ined. Under the Supreme Court of Judicature (Conso G
' Jon 45, the courts have general power to issue an injun R aaVTaatition
" matter before it, and in a case of urgency, an application -
47, 43 and 42 o

! These remedies are (respectively) available under Sections 28, 18

) ences Against the Person Act, 1861.
3 913 1 WLR 1159

& gt V- Ansah, (1977) Fam 138,
'd, at 144, per Ormrod, LJ
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order may be presented even before the presentation of the petitiop fiy

Y
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DOWRY. :

meani % h of the courts

eaning of language."" The approac f ts,

legal quibbles ?‘bgtjxtrrf;ei}ng-Bruce, LJ, "should be strictly practical, having
0

divorce, judicial separation or nullity. An order for injunctu.m can be isgyy
only if a petition in a matrimonial cause is filed, l.)eca‘use the decreg,
granted, would terminate the petitioner’s duty to cohablt with th.e respondent
Such an order can remain in force, it seems, only till the termmaqon of th
proceedings. Once a final decree is passed, the court no longgr remains seizy
of the cause.! Further, a divorce court could pass an injunction order only if
(i) it was incidental or ancillary to proceedings in a ma.tnmomal cause, (ii) the
injunction proceedings had sufficient link with the main proccedmgs, ar}d (i
an injunction could be granted only in support of a legal right. With a View
removing these limitations, the Domestic Violence and Matrimonj
Proceedings Act, 1976 was passed.

Under the Act, the court has been empowered to pass orders of arres
of an offending spouse against whom an injunction for using violence to hj

, 3he words Of % family life.”2 In the apt words of Geoffrey Lane, LJ,
ru;g:h;'dw g reall:ll:;(fl): "th)llt is in all the circumstances of the case, fair,
the courts should | if it is fair, just and reasonable that the husband

nd, :
just and r985°1“a£§’ {E‘:-om the matrimonial home, then that is what must
clu _

X
should Hse g

apper . ial home.—At English common law, marriage
: Right 1.;0 m?t?}:ggi?::ion on the wife and right to support according to
conferred 2 pett e d condition. She also has a right to a roof over her lf}ead.
husband"3 estate Zna right to live in a particular house. Above all, hgr ngh'ts
But she never hla only by personal remedies. Her rights- were ngbts 1r:
were enforceat()i_‘:i not};in d third parties even if they had notice of her r_1ght§.
poe:lsonam ?ﬁdsh:a had, was an injunction against the husband to restrain him
y reme )

ling the matrimonial home, or otherwise conferring on a third party
from se! ng

spouse or child, or an exclusion injunction, has been passed. Power of arreg
is a discretionary power conferred on the court and can be used only if it s
shown that the party enjoined has caused actual bodily harm to the applican
or the child and is likely to cause actual bodily harm again. In Lewis v. Lewis!
the court observed that it is not a routine remedy, but should be used iy
exceptional situations. Where men and women persistently disobey
injunctions and make nuisance of themselves and to other concerned persons
The second limitation on the divorce court’s jurisdiction was also removed
The Act lays down that the court has power to grant exclusion injunction and
injunctions against molestation even where no proceedings in a matrimonid
cause has been filed.* Thus, it is no longer necessary to commence divore,
Judicial separation or nullity proceedings with a view to invoking courts
power of granting injunction. Under the Act, an injunction order may b
passed : (a) to restrain a spouse from molesting the applicant or a child livisg
with the applicant, (b) to exclude the other party from the matrimonial homt
or a part of the matrimonial home or from a specified area in which the
matrimonial home is included, or (c) to require the other party to permit the
applicant to enter and remain in the m

mat.rimopial home. In Davis v. Johnson,* the House of Lords observed that tht
Act provides, "first aid" but not "intensive care."*

_ . Earlier English courts had adopted restrictive attitude, and &
ijunction excluding a man from his home was granted only in very har

impossible or intolerable for the parties to continue unde

In recent years their at
the courts have ceased

atrimonial home or a part of the {

i ) i evict her.’ But if such a disposition
juinerest Whlcbfwﬁul; r:: ?Erlseg;rz;:inst the third person. This le'd to the
e 1 Homes Act, 1967. The Act was amended in 1976.

fiEiheMatrimons. , he Act is an elaborate code
% t. notwithstanding some defects, the _ .
L ’h Tight of spouses inter se in relation to thg matrm}omarlr : OA t
regulatlnglt ; I;'logt,ects the rights of the wife against third parties. [(131 rrfe
o aiotg spouses a right not to be evicted from thf} matrimonia o) %
B d : of the court. Thus, the Act confers a right on ~the spous: e
i ar:'t?:ul(:r house. The Act confers a right on the spouse in oqcu;;as :1(\); :
z?t:zyn?aggimonial home not to be evicted therefrom dur:mg the]ems:;zgure =
on court’s order. The right can be made a charge by dt'susn‘splt T
registration and then the right will bind the"ﬂl{!’d par leti;) S e o
sccupation which is defined under the Act as "if in occupa ¥ ‘thereof Sk
be evicted or excluded from the dwelling house or arl1)y En i A
other spouse except with the leave of the court given f):;he ST o
. section; if not in occupation a right with the leave 0 A
" enter and occupy the dwelling home."” The right 1;(1;3"; S e whelher
cannot be assigned. It comes to an end on _term1(li'1; O e right of occupation
by death or divorce, unless the court otherwise or s  the
of matrimonial home exists, even though the other sporltls"to B,
house in law or equity. The Act empowers the (.:.0; t the Act does not give
Testrict or terminate a spouse’s right of occupation.”, ‘tl‘ e e N
any right over the household furnishings, and a spiteful SPo

| furnishings.

1. For contrary view, Mo

(1909) 1 WLR 226, iigomery v. Montgomery, (1964) 22 All ER 22: Beasley v. Beoslt |

. (1978) 1 All ER 729,
. Section 2.

2
3
4. (1978) 2 WLR 551.
5. It see i

L Dal;: :.:u:rto hmnio ’?ctlg?’ess not provide any protection in respect of household goods
found it empty save' for pl:asztigvcf‘riaf 3.Lsthe :ifc T
S ents and plates,

V. Hall, (1971) 1 WLR 404, Phillip v, Phillip, (1973) 1 WLR 615.

&N

. 1ilitv in tort could

Action in tort.—Under English common law, nol(lilal:)(:hg)r/ol;ghirby A

frisc between the spouses and no action in LOXb SO8 % (oo Ve of 11062 has
Suse against the other. The Law Reform (Husband an

k__ Ay . S .
L Walker v. Walker. (1978) 1 WLR 533 at 539, per Ormrod, LJ
% Basselt . Bassert, (1975) Fam 76 at 86.

8. Walker v, Walker, (1978) 1 WLR 533 at 538, I v Ainsworth, (1965)

. e Lt
+ See the House of Lords decision in National Provincial Bank Lic
AC 1175, 59) 2 KB 451.
- Steward v, Steward, (1948) 1 KB 507; Lee v. Lee, (188

y ion 2
* Section (i),

—
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is disabili d lays down that each party to marriage has ¢

;:ﬁzv?gl:th; sa:g:g:lltgea:ther){n tort as .if they were not married. Howev::
the court may stay an action in tort if it appears : -
benefit will accrue to either party from t'he continuation of proccedmgsz or (b
that the question can be more conveniently disposed of by an applicatigy
under Section 17, Married Women'’s Property Act, 1882.

In India, the statutory law relating to protection to wife and childre
does not exist, and not many cases of this nature come before the court. This

‘does not mean that in India, the problem of "battered wife" does not exist, by

the social awareness of the problem has not yet touched the legislaturey
conscience. The Indian Law Commission, in its 71st Report, though devoteg
itself considerably to the breakdown principle of divorce, did not show its
awareness of this problem. In the absence of specific law, it is submitted that
the general law of crime and tort and the provisions of injunction containeq
in the Specific Relief Act and the Civil Procedure Code may be utilized to
resolve the problems of "battered wife."

Criminal law remedies.—Sections 350, 351 and 352 of the Indian

Penal Code may provide some criminal law remedies to the harassed spouse,
dealing with "Criminal Force". Section 350 runs as under :

Whoever intentionally uses force to any person without that person’s

consent, in order to the committing of any offence. or intending by the

use of such force to cause, or knowing it to be likely that by the use of

such force he will cause injury, fear or annoyance to the person to

whom the force is used, is said to use criminal force to that other.
Section 351 which deals with "assault" runs as under -

Whoever makes any gesture or any

' preparation intending or knowing
it to be likely that such gesture o

r preparation will cause any person
present to apprehend that he who makes that gesture or preparation
1s about to use criminal force to that person, is said to commit an
assault.

Exglanation—Mere words do not am
which a person uses may give to hi

meaning as may make those gestu
assault.

Under Section 352
assault is a sentence of

ount to an assault. But the words
S gestures or preparations such a
Tes or preparations amount to an

2 th? punishment for the use of criminal force or
Imprisonment

; which may extend to thre ths, or
fine which may extend to Rs. 500, or with both. 4 “erkingg

The present writers
provisions have been used
do present a possibility u
harassed spouse,

are not aware of any re
by a spouse against the
nder which the court ha

ported case where these
other. But these provisions
S Power to give relief to a

"security for good
€, lays down that when an

(a) that no substangy|?

V

Y
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D ! ;

d is of the opinion that there is sufficient ground for
5 in the manner hereinafter provided, require such person
ing, he maﬁ’» he should not be ordered to execute a bond, with or
{o show cause wfoz keeping the peace for such period, not exceeding one year
without sur.etlest' thinks fit. The Magistrate can exercise jurisdiction against
o the Magistrate within jurisdiction. Similarly, under Section 110(g), wh.en.a
any person w.hO 1ste of the first class receives information that there is within
Judicial Ma.glsyr?' n a person who is so desperate and dangerous as to render
hislocal.)““sdllc 1oe without security hazardous to the community, such
his being at ‘aré uire such person to show cause why he should not be
Mogistrate may :zqa bond, with sureties for his good behaviour for such
«d?red 2 ex:::ding three years, as the Magistrate thinks fit.
ey ses, where the person ordered to furnish security either for
4 o o for good behaviour fails to give security within the period
s pe‘acehoror(:lef he shall be committed to prison until the expiry of the
shpl;]da“?i}ig lt)ofld or sécurity or until such period that he gives security to the
sunrt o? Magistrates who made tl}e order. requiri.n.g it.! ot et s
Power to issue injunction.—This provision of the Civil Procedur

ranquillity

(Code applies to proceedings under the Indian matrimonial statute. A typical

ision runs as under : :
pm“u“mSlubject to the other provisions con’Fained in this Act, an.d to su((:ih :\::s:
as the High Court may make in this behalf, all Pmceed"égsdun fe Civil
Act shall be regulated as far ‘as may be, by the Code o
Procedure, 1908, (Act 5 of 1908).” ol
It s submitted that there is a possibility that most of the provisions
relating to injunctions contained in the Domestic Violence ;ln ge i
Proceedings Act, 1976 and the Matrimonial Homes Act, 196fv Ciltl;1 . Skge
by the High Court under their rule making POWELS, But so a;' he mattertit
iithe High Courts has not been drawn towards this aspect of the . R
ssubmitted that such rules are very much needed now thafthe m? .nt The
tigation is considerable and need for such reme.d 1e8 .does nyls i~o be
Povisions of the Civil Procedure Code relating to lnjllmcm".ls.ma)ti oan:'éz-an
ed, But the provisions of Civil Procedure Code rela?l“g -0 mJ‘:::trimonial
used only in proceedings ancillary to the proceedings in da t}‘xe Specific
‘use, An independent suit for injunction can_also be ﬁlcd. under R
Wl Act, 1963, These provisions may be utilized for obtaining g
%aingt molestation or exclusion injunction or injunction re
imonial home.

Rule 2, Order 39 of the Civil Procedure Code, runs as under :

4 : 4 breach
() In any suit for restraining the defendant from ;O‘mr:(:[t]?pr;i gation -
of contract or other injury of any kind, whether

o : after the
l, claimed in the suit or not, the plm.ntlﬂ may, 'at an_\; fPtler:ju et
¢ A ‘‘mmencement of the suit, and either before or

injunction to restrain the
apply to the court for a temporary injunction

defendant from committing the breach of contract o(x;f gullilg
“omplained of or any other breach of contract or mjury i
; ied‘m 40, Special Marriage Act: Section 21, Hindu_ Mnrn}z\uzf Act, Section 45,
L s&:tionzand Divorce Act and Section 45, Indian Divorce Act.
0 of Special Marriage Act, 1954.
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kind arising out of the same contract or relating to the sam,
property or right. “ap : ,

(2) The court may by order grant such injunction, on such terms as t
the duration of the injunction, keeping an account, giving security
or otherwise, as the court thinks fit. .

Rule 2-A, Order 39 dealing with consequence of disobedience of breach
of injunction runs as under : \

(1) In the case of disobedience of any injunction granted or other order
made under rule 1 or rule 2 for breach of any of the terms of which
the injunction was granted or the order made, the court granting
the injunction or making the order, or any court to which the suit
or. proceedings is transferred, may order the property of the person
guilty of such disobedience or breach to be attached, and may also
order such person to be detained in the civil prison for a term not
exceeding three months, unless in the meantime, the court directs
his release.

(2) No attachment made under this rule shall remain in force for more
than one year, at the end of which time, if the disobedience or
breach continues, the property attached may be sold and out of the
proceeds, the court may award such compensation as it thinks fi,
to the injured party and shall pay the balance, if any, to the party
entitled thereto.

Rule 3 lays down that the court shall in all cases except where it appears
that the object of granting the injunction would be defeated by the delay,
before granting an injunction, direct notice to be issued. Thus, an ex parte
injunction can be issued in case of urgency. In such a case, the court should
record the reason for doing so. Under Rule 31, the court should endeavour to
fh'spose of the application within 30 days of the grant of the ex parte
injunction. In case it is not able to do so, it must record the reasons in writing.
- The court has the power to discharge or vary or set aside any order of
mjunction on the ap
order.’

\ T%\e preven.tive relief of injunctions under the Specific Relief Act is @
discretionary relief.> Under Section 37, Specific Relief Act, the court has wide

powi;ﬁto gx;‘ant a tcm;;grary injunction. It may be granted to prevent the
repetition of an injury already inflicted or to prevent an ded injury.
Under Section 38, the court 3 gRpshended I

has power to grant perpetual inj ion "to

. g 5%, junction
g:e‘l;eut. thela. br::ach og an obligation existing in his favour, whether expressly
y implication.” Section 3 defines obligatio ® i dut
enforceable by law." This will o gation as “including every duty

injunction may be granted : (a) to prevent th inj )
e P e occurrence of an injury, and (b

icati > Though, as f the present writers ar
plication made thereto by any party dissatisfied with such { - Gasa1ar,as p

bviously include marital obligation. Thus, an |
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ing the other.
i mdesn:iflence—Spousal Evidence.—Every system of law
o C(ml confidence. Time and again, it has been reiterated that
anship is based on mutual confidence. The basis of fidelity
tual confidence. Manu declared thlat mutual ﬁ_dehty an'd
jpmart petween the spouses is the highes.t dharma-. I.n an English case, it
,-cmﬁdence e t there could hardly be anything more intimate or confidential
stated g d in that relationship called marriage and the confidential
Ry lationship, of mutual trust and confidence, is of its very
ature of 5 reb?;iously and necessarily implicit in it that there is no need
‘“encetoanges%:pressed.z The concept of "marital confidence" raises two
for it :
8 'C n a spouse who is bent upon betraying the confidence of the
& ot;mr be prevented from doing so? . ‘
(b) Can a spouse be compelled to give evidence against the other 1n a

civil or criminal case? ;
i uld, obviously, arise where the marriage hgs broken

Thedﬁ;is:t;l::::?:n‘govindictivenes}; have taken over. A spouse in such a
downan will more often than not, look for first opportunity to betray the
iuf‘iig::ce In Argyll v. Argyll? some two years after dl;‘lorcﬁ" t},lhe hutsb_z;gg
wmte a series of articles for a newspaper, some of W ic cclon ::/ aed
i 1 latine to wife’s private life, personal afjfalrs, and p
g?;rc?::m::unicaied to the defendant in. cgnﬁdgnce dur}ng 'ch;e1 suiﬂ:ﬁiﬁ?
i the marriage. The wife sought an injunction a’gamst tlg risdictior;
Granting, wife’s prayer, the court observed that equity’s genera _]tu o
to restrain breach of confidence was sufﬁciently.w1de. to enable it to gzt's L5
mjunction to prevent the husband from (th.xlgmg thes’ti‘hsecrfomction
unfidences and the newspapers from publishing them. The fwill ¥
extends, it seems only to confidential communications and the cour
the plaintiff only if his own hands are clean.

‘ %

f it
jzes mart
emPs;: usal relatio
the tal bond 1S mu

e aware, there is no Indian case

- urts will take
the subject but there should be no doubt that the IndxanhcoS ei ig(l;lReIief
same view as their powers of issuing injunctions under the Sp .

Ad, 1963, are fairly wide. inciples. On
The second question involves a conflict between the two prlltlheg’ it. is a
the one hand, marital confidences are to be PTOtecu?d gne.on theig 'mir’mal no
lindamental principle that in any legal proceeding, Avila0s ctn th. Thus
relevant evidence should be excluded if it helps to arrive at th'LI lt.u his wife’
Aperson accused of a criminal offence has confessed his guilt ?@sion" Ié
A the progecution summon the wife to give evidence of the cqrtlh the civil
Very much like to do so. The samé question may arise wi

e of an injury. Wherever the threatened he
v ; act of t
g;a:;a:g%nt t;feog :u:th ha character that it is most likely to result in injury to the
y urt has power to i inj i i
restraining him fro po ISSue an injunction against the defendant |

m doing the act, even though no lly
occurred i - el g damage has actuallf
. It is submitted that this provision may also be usgd to prevent 8

1. Rule 4.
2. Section 36.

p—

. ise between
et Law of evidence has tried to arrive at a compromise
% two conflicting principl
\ principles. 8 5o
At one time at common law, neither of the 'par.ty to the ::-Sl;nb fsed &
Petent witnesses in a civil proceedings. The principle v‘\;as prtl ot the
S otion that their evidence was untrustworthy, and partly
s ptsmriti, TX, 101102
2 ' 3
3 ol v Argyl, (1965) 1 All ER 611.
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irabili requiring a witness giving evidence against his g he
::odtfss:!ll\?;at{h?sfm‘ig has Eeen changed, and the Evi(_lence Act as amendedi;
1953 makes spouses as competent and compellablc.: witnesses for any party t,
the action and against each other.! But communication between spougeg i
still privileged.* This provision gives privilege to the spouse to whom
statement was made and not to the maker of the statement. Thus, if 5
statement is made by the husband of his wife, the husband may be compelleg
to disclose it, but not the wife. In case the wife wants to brggk the Privilegy
he has power to prevent her from doing so. These provisions ha\{o been
repealed by the Civil Evidence Act, 1976, with the result that in ciyy
proceedings, the principle that relevant evidence should not b_e excluded hgg
been accepted, thus repudiating totally the principle that marital confidenceg
should be protected.

On the other hand, in respect of criminal proceedings, the Evidence Act,
1968 has extended the principle that a witness may not be compelled t,
answer any question or produce any document that tends to expose him tg
criminal proceedings, and to questions and documents that might incriminate
his or her spouse.® A further protection has also been provided; no statement
made by either spouse to the other or to a third person with a view to effecting
reconciliation may be put in evidence without the consent of the spouse who
made it. The rationale of this rule is obvious; the policy of law to further all
attempts at maintaining the marital union, and reconciliation is one of the
modes of doing so. But if parties will be apprehensive all the time that

whatever they say may be put in evidence, this will hinder free and frank
discussion which is vital to any reconciliation.

The common law rule of spousal evidence, too, has been modified.* The

1. Evidence Act, 1851 ang Evidence
. el S Amendment Act, 1953
ion 11, '

4. See I}_'P V. Biadi, (1912) 2 KB 89,
:: meg. V. DPP. (1962) 3 All ER 256.
¢ CW Evidence Act, 1898,
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i i ' (e) A person is a competent
: er against his or her spouse.' (e) A p : :
prought by im Oguzble %vitness to give evidence for the prosgcutan or for thg
though not comprocﬁedi’ngs not brought by him or her in which his spouse is
defence in i?ly :ny offence with reference to that person or that person’s
-

The incom

marriﬂg: the Indian law, spousal communication is privileged. Section 122
Under 2

i i ct runs as under :

e Ewdenl(ii‘?s or has been married shall be compelled to disclose
No person Wication made to him during marriage by any person to

2 cor}:m}ur;r has been married; nor shall he be permitted to dnsclosp
™ ilscommunication, unless the person who made it, or ?ns

iy Suct tive in interest, consents, except in suits l:'between married
repriiznoi proceedings in which one married person is prosecuted for
zf\;scrime committed against the other. ' oty
The basis of this provision is the same as is under Englis SUIZ

i to be protected. e i
mm?lhconﬁsflzczsuiser Secé)ion 122 applies to all kind§ of commur;{cat;(;ln
that ma§ f:ke plgace between spouses. T};Bis privilege C(fr:il?;;?:ne\;gi “r:\eeer:- thz

] 1 t of marriage. But no communic
dlss::::] 0;; o;riavtilllzal;lelclier:vhich takes place before marriage 01; ::Zﬁ: edtl::;‘
xsolution or annulment of marriage. Thus, whgre a w%macr; r::;zrsation s
adultery, her husband cannot be compelled to dlsglosg t el EH e ot
she had, with him on that matter. All communications, 1e e
written communications are protected.’ Under the Indian law,
exceptions are recognized : s by o
(a) A spouse may give evidence as to what her husbfz]n;i) (31: tz::fn 5
what he said. Thus, in Ram Bharosay v. State of UF., S Iinurdering
¢! accused for robbing his neighbour of ornaments hai.rsl e
him. He later on presented the ox.'naments‘dto e e
presenting these ornaments to his wife, he sanh to d il
gone to the house of the deceased to get themimsband i
deposed that one day early morning she saw erd S
down the roof and then going to fodder store and Sl A
Then after dressing up he came to. her han - privileged g
ornaments. It was held that what he said to hf_Bl' ]corI:duct G s
she could not testify it, but the evidence of his

i ivi rital communication.
privileged. The privilege extends only to ma e

. i ich takes !
(b) Spousal communication or conversation which ay be testifi od

i i inst the other in
ney of a spouse to give ewdgnce agains
petier);ontinues even after the dissolution or annulment of

~

i n, m :
L third person, or when overheard by a third Peqio Wpmio e
by that person. But if a spouse passes on, PR gtent to disclose it
to a third person, that third person is not compe
| 5 Mo Act, 1968 Section 39(2)
5 Jection 30(3),
* Ram Bharosay v, State of UP, AIR 1954 SC 704
1954 SC 704,
U 80, M.C. Varghese v. T.J. Ponnan, AIR 1970 SC 1876
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(d)

FAMILY LAW

e the privilege and in that case, Privilegeq

e may waiv _ :
?o:f:;ﬂiicatiozx can be adduced in evidence. Section 122 of thq

Evidence Act is specific on this. Thus, e\_'idence of a privilegeq
communication may be given by a spouse with consent of the party
who made the communication or with the consent of representative
in interest. ’ :

A spouse is a competent witness for the prosecution in any
proceedings brought by him or her against the ther: Thus, if
husband is prosecuted for an attempt to murder his wife, the wife
may disclose any communication made to her by the husband
which is relevant to the offence.’

Termination of the Right to Consortium and Cohabitation

The right of consortium may come to an end in certain circumstances.

Thus, it may come to an end in the following cases :
A. When a decree of judicial separation is passed, parties are no longer

obliged to cohabit with each other. So long as the decree of judicial
separation is in force, the right of consortium ceases to exist.

When a court passes an order allowing the wife to live separately
and claim maintenance under Section 18(2), Hindu Adoptions and
Maintenance Act, 1956, the duty to cohabit with the other comes to
an end and the right to consortium is no longer available.

When a decree nisi is made (this is done only under the Indian
Divorce Act) the duty of cohabiting comes to an end.

When‘ the parties are living separate under a separation agreement,
the right to consortium does not exist, so long as the agreement is
in force.

When one of the spouses has committed some matrimonial
rqiscondud, the other party is no longer obliged to cohabit with
him. As was observed by Jenune, P, "Neither party to a marriage
can insist on cohabitation unless she or he is willing to perform a
marital duty inseparable from it."? Matrimonial misconduct "is

sufficiently wide to include anything which can be pleaded as a
defence to the charge of desertion."

1. Narendra Nath V. State, AIR 19
. State, 51 Cal 1
2. Synge v. Synge, (1990) P. 150, e
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Chapter 7
NULLITY OF MARRIAGE

INTRODUCTORY

Although most systems of the world regard a marriage performed i
violation of the requirpment of capacity or form as invalid, the notion of
nullity of marriage is peculiar to English law. In England, the notion of nullity
of marriage came into existence at a time when the ecclesiastical courts
exercised jurisdiction practically on all the aspects of marriage. Since the
eeqlesia§tical courts followed the Roman Catholic concept of permanent
umon-glther a marriage was valid for ever or never—certain peculiarities
came into existence. Not merely the notion of indissolubility of marriage
beqame a tenet of English law, but the jurisdiction to declare a marriage valid
or invalid vested not in the royal, but ecclesiastical courts.

The ec(.:1e§iafstical courts exercising jurisdiction could declare a marriage
nul_l and void if it was solemnized in violation of impediments on marriage
wl}mh were cpnsidered absolute. Thus, no valid marriage could come in%o
existence if e}ther spouse was already married to somebody else who was
ahve. at the time of marriage, or Spouses were related to each other within

EEENEN

~

. 8 down that children of irregular marriages are legitimate
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rormed in violation of the latter was voidable. In respect of voidable
pe o-ages it was laid down that their validity could only be questioned by

ar:f the’ spouses, and after the death of: either, its validity could never be
oné tioned. But 2 decree annulling a voidable marriage had retrospective
quesation—-th e marriage was regarded, void from its inception, resulting in
;ﬁfwdising children and parties reverted to their premarital status.

The important aspect of voidable marriage is that the status of parties,
o that in divorce, can be changed only by a decree of court. But a decree of

gl!:orce does not change the status of parties retrospectively. But a decree of

pullity does.
Gradually, the English law by statutory amendments started modifying

some of the undesirable effects of annulment of a voidable marriage. The
Matrimonial Causes Act, 1937, laid down that the children of voidable
marriage which was annulled on the ‘ground of respondent’s insanity or
respondent’s having venereal disease would not be illegitimate.! The Law
Reform (Miscellaneous Provisions) Act, 1949, (this provision was re-enacted in
the Matrimonial Causes Act, 1950) laid down that any child who would have
been the legitimate child of the parties to a voidable marriage had it not been
annulled should be deemed to their legitimate child even after the annulment
of the marriage. The Matrimonial Causes Act laid down that a voidable
marriage shall be treated as if it had existed up to the date of the decree
absolute. This means that any child born or conceived between the date of
marriage and date of decree will be legitimate.” The Legitimacy Act, 1959,
confers status of legitimacy on the children of void marriage provided at the
time of the act of intercourse resulting in the birth, or at the time of
celebration of marriage if later, both or either of the parties reasonably
believed that the marriage was valid. .

The English concept of nullity of marriage was introduced in India. The
Divorce Act, 1869, and the Parsi Marriage and Divorce Act, 1936, do not
provide for voidable marriages.

It is interesting to note that the Divorce Act lays down that where a
marriage is annulled on the ground of bigamy but it is shown 'that the
subsequent marriage was contracted in good faith and with full belief of the
parties that the former spouse was dead, or when a marriage is ann.u'lled on
the ground of insanity, children begotten before the decree, will be legitimate.
A°°°’:ding to the Parsi Marriage and Divorce Acts, 1936-88, children of void
Marriage are deemed to be fully legitimate. The Hindu Marriage Act: 1955,
an'd the Special Marriage Act, 1954, make distinction between void and
Voidable marriage, and lay down that children of all void and annulled
Yoidable marriages will be legitimate children even after the decree o4f
amnulment, but will be entitled to inherit the property of their parents alone.

Uslim law makes no distinction between void and voidable marriages. It
Makes a distinction between void (batil) and irregular (fasid) marriage, and
and of void
Atiage are bastards. There is no mode by which children of void marriage
a0 be legitimated,

L. Section @),

3 5 on 16,
‘: lon 21,
Section 16 of the former and Section 26 of the latter.

By
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Void and Voidable Marriage . _

Void Marriages.—A void marriage 1is, in fact, a misnomer, 4
contradiction. It is called a marriage on account of the fact that two persy
having no capacity to marry have, in fact, undergone the requisite rites ang
ceremonies of marriage. A void marriage is no marriage. For instance, if iy
1970, a man undergoes a ceremony of marriage with his sister and they stqy
living together as husband and wife, that will not make them husband apg
wife in law. Their marriage is void ab initio, i.e., from 1970 and no legy
consequences flow from it. The legal consequences ofa \{a]id marriage are : jt
confers a status of husband and wife on the parties, it confers a status of
legitimacy on the children, and it gives rise to mutual right and obligations,
as well as rights against third persons. No such consequences flow from a voi
marriage. Since parties have no status of husband and wife, either is free t
marry again without obtaining a decree of nullity, and will not be guilty of
bigamy. Someone may call the wife a concubine or mistress and he will not be
guilty of defamation. A third party can take a stand on a void marriage, even
if no court had declared it null and void. In any proceeding, the question of
void marriage can be raised as a collateral issue even after the death of one
or both the parties to such a marriage. Thus, A whose marriage was void dies
~ leaving behind wife W, daughter D and son S and father F.F can claim t
inherit the entire properties of A, treating A’s marriage as void thereby
denying the status of wife to W and of legitimacy to children D and S.

But for the statutory modifications (see subsequent pages, under the

title, "Children of Void and Voidable Marriages"), the children of void
marriage are bastards.

Sincel a void marriage is no marriage, a decree of nullity is not
necessary. When a court passes a decree of nullity in respect of a void
marriage, it n.1erely declares a marriage null and void. It is not the decree of
Fhe. court which renders such a marriage void; the court merely makes a
Judicial declaration of an existin
the spouses. Sometixpes people prefer to get a decree of the court for various
reasons. First, parties want to be certain of their legal position to avoid
§ubsequen§ complications and harassment, since a decree of nullity 1s 8
.g.xdgm;lnt Ut rem, no one can allege that the marriage was in fact valid
1x:acox;n t'y, a.ngl most 11¥1portantly, once a petition is moved, the court has power

r og'r ancillary reliefs, such as spousal maintenance, settlement of spousal
property, custody of, and financial provisions for children. Since the parties

are not married in law, this oo ; :
obtain maintenance. may be the only way for the ‘wife’ or ‘husband' 10

Under all the Indi

filed only by either P matrimonial statutes, a petition for nullity can b¢

arty to the marriage,’ and if one of the parties dies, the

, the other party can file SU |
since, before the umcndm"“": :
void, became legitimate: 1™ |

g fact, i.e., there existed no marriage between L
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not file such a petition." If a petition of nu!lity 1s pending in the court
e of the parties to the marriage dies during pendency, the petition
and 0D and no decree can be made in the cause.”

ahate Molly Joseph V. George Sebastian and Jose v. Alice,® cases under
. . Act, it was held that any declaration as to the marriage is void by
Dyee a’l Court is not binding on the District Judge or the High Court and
nd marriage cannot be solemnized by virtue o.f above declaration till the

:ac?-riage is dissolved or annulled in accordance with law in force.

A third person has no locus standi to file a petition (.)f.nullity, though, it

s. he can file a declaratory suit under Section 9, Civil Procedure Code
seeg)“’rith Section 34, Specific Relief Act, 1963.* Thus, if a marriage is void on
zz ground that a man has taken a second wife, the petiﬁion for nullity can be
filed by the second wife. The first wife has no such right, though she may
petition for divorce on the ground of husband’s adultery. However, the first
wife may file a declaratory suit under the Specific Relief Act.

There is a controversy among our High Courts as to whether the first
wife can get an injunction against a husband who wants to take a second
wife.* : ;

Voidable marriage.—A voidable marriage, on the other h_and, is a valid
marriage till it is avoided, and a voidable marriage can bg avoided only on a
petition by either party to the marriage. If one of the‘partles does not petition
for annulment of marriage, it will remain valid, and if one of the parties dies,
the validity of marriage cannot be questioned in any court of law. So long as
a voidable marriage is not avoided, all legal consequences of a vah.d marriage
flow from it. Parties have the status of husband and wife, thc; children have
the status of legitimate children and all mutual rights and duties between the
spouses arise. .

It is unfortunate that in 1954 and 1955 and thereafter in the 'Specxal
Marriage Act and the Hindu Marriage Act, we sh9uld have c‘oplgd the
provisions of void and voidable marriage from English law, Whllf} it was
possible to make the grounds of voidable marriage as.grounds for divorce as
was done under the Parsi Marriage and Divorce Acts in 1936-1988.

Distinction between void and voidable marriage-'_—D‘“"t"‘cm’.id1
between the two must be clearly understood. Being no-marrage, a vo};
marriage is void ab initio. It does not alter the status 'of the partles and the

ildren of the marriage. No mutual rights and obligations arise betwg«_en df e
parties. A voidable marriage, on the other hand, is a valid gnd in ng
Marriage till it is avoided, and continues to subsist for all mteflﬁs _zth
Purposes like a perfectly valid marriage till a decree of the court annuls 1t.

, . ; ion 30 of

L Section 11 of Hindu Marriage Act; Section 24 of Special MamageSACt"\lfoccgl(l):chara(:z
arsi Marriage and Divorce Act; Section 18 of Indian Divorce Act. dee 2 580, Al
Kaur v. Ry Chand, AIR 1970 P & H 206; Shelwantt V. Ram Nandani,
42, Aina v. Bachan, AIR 1980 All 174
Gurcharan Kaur v, Ram Chandra, AIR 1979 P & H 206 TR0
AlR 1997 sC 109: Also see Jacob Mathew v. Maya Philip,
%‘:’mohan v. Kamla, AIR 1979 Onssa 51.
* *he Mysore High Court in Shankarappa v. Hasami : SRR o
View that suchga suirrmuy be filed under the Specific Relief Act, 1963. This 1s als

Al View taken in Sitabai v. Ram Chandra, AIR 1958 Bom 116; Bourilal v. Kaushaliva,

; 311.
R 1970 Raj 83. For contrary view, see Kedar v. Suprama, AIR 1963 Pat

other can

ecclesiastic

3, 9 Ker 192.

na. AIR 1964 Mys 247, took the
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: . ; iage, no judicial declaration of its invalidity is
e ::lm at;g(;ev?;::lgtgg :olz:tn pgsses ajdecree annulling it, it merely declareg
::xse::dsti,ng fact.! Any party to a void msirriage may perform a seconq
marriage without getting it annulled, but this cannot be done by a party t
voidable marriage. In the former case, no offence of bigamy 1S committed,
while in the latter it is. A ‘wife’ of void marriage cannot claim_ malntepanee
under Section 125 of the Criminal Procedure Code though a wife of voidab),
marriage can.

Children of void and voidable marriage.—When the Hingy
Marriage Act and the Special Marriage Act were passed, we were aware of the
then state of English law. Under the Matrimonial Causes Act, 1950, children
of voidable marriage continued to remain legitimate even after the passing of
the decree of annulment of the marriage. We adopted this position and went
a little further and wanted to confer a status of legitimacy on children of void
marriages also. But the language we used resulted in conferring a status of
legitimacy on the children of those void marriages which were declared null
and void. If a marriage was not declared null and void, the children remained
illegitimate. This has been remedied by the Marriage Laws (Amendment) Act,
1976. The present position under the Hindu Marriage Act and the Special
Marriage Act is as under : ;

(a) Children of unannulled voidable marriage are legitimate in the

same way as children of an otherwise valid marriage are.

(b) Children of annulled voidable and void marriage (whether declared

void or not) are legitimate but they will inherit the property of their
parents alone and of none else.

(c) If the marriage is void or voidable under any other provision of the

law, except sections 11 and 12, the children will be illegitimate.”
Such a case will be, for instance, when marriage is void for lack of
performance of valid ceremonies.

It is now established that such
property of their father under Section 8,
lay any claim on the coparcenary inte
marriage has no birth right in the Hind

The position of children under the
same as under the Divorce Act.

children can inherit the separate
Hindu Succession Act, but could not
rest of the father. Child of such a
u joint family property.

Parsi Marriage and Divorce Act, is the

ction bet - . ; .
From the point of view of validity, ween void and voidable marriages

void (batil) and irregular (fasid) m a;‘_:_lf‘;;l;'ges are classified as valid (sahih),

the consequences of
husband and wife

Wife acquires the right of
T Nt Tight

nsequences of a vali

: » Swata v, J,
Ram v;ihDuzgga Bat, AIR 1987 Bom 2851 V. Jagar, AIR 1992 AP 291.

- (1980)- Andh LT 210 Sujata v. Jagon
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. heri re conferred on the parties. (d) Wife is under an

rights 'of lnh;:tzﬁ:}elfl?l and obedient to husband an.d admit him to sexual

jgation 10 ) Prohibition of affinity comes into existence. (f) Wife comes
intercourse (ed’s power of restraining her movement, i.e., husband can

wder i oing out and appearing in public. It is submitted this is no
mehibit h?; {?ox;fdem India. Muslim law also lays down th'fit this power is

( Jonger (e ntract to the contrary. (g) Husband acquires a right of

[ Gl ment and correction. This right is of limited significance
asie cheistl?ﬁ) On dissolution of marriage, by divorce or death, the wife

ipmoder? II'ldu::on to perform idda. (i) The other rights and obligations

mppole ses may also arise as agreed to under the marriage contract.

oo the:iPzrarriage acquire the status of legitimate children.

0 e i lid marriage does not confer on the parties any
. . ?1 V? operty. Marriage also does not imply change

right or power <l)n each other’s property.

g (fl' sc‘hoo i iage is the one which is performed in violation of
e o U i d of all impediments under
tual impediments, under tl}e Sunni lgw, and of all impedim mer

Fe Shi ‘law. A batil marriage is no-marriage; it is void ab initio. No leg
>:§s§gluaenzx flow from it. Thus, a marriage performed in violatio;l of rt\_iles gf
ity i i 1 ion 1is

B 1o oot Mttt v Erowevet, i party s

none is provided un z ) 1 ;

:ﬁ::rylieagf she can I:ile a declaratory suit under the Specific Relief Act,

1963. : ; .

Where a marriage is performed in violation of an 1ri1pfad1;11g$1:r g;
prohibition which is temporary or remedial, tiien the marriage is u'xI't ety
fusid under the Sunni law. It is neither a valid nor void mari'iage'.th i
vwidable marriage either. It is a peculiar concept. ’i‘o begui with,

iage i i i i moving the impediment, or
marriage is not valid, but it can be validated by re e rs e

by remedying the prohibition. Thus, when a person marries ekl

: fifth wife, he can remove the impediment by divorcing the wife 1Zn gl

tase and by divorcing any of the four wives in 'the latter case. - mi1 inagt'z 4

marriage has no effect before consummation. Either party may e

i i i ation, by expressing

& any time, either before or after its consummation, AR

intention to do so. Any words are enough, if intention 1s clearly : ep s
U, if one says to the other "I have relinquished thee,_fmz}rr; eg ey
inated.! If marriage has been consummated, t}le wi 'ehls ; qdeath =

Undergo iddq of three courses on dissolution of marriage, elll:1 erno}:)bligation

vorce. If the marriage has not been consummated, thq \yifet a:n R
undergo idda, The children of such marriage are legitimate e s
ofmhe"itﬂnce to the property of both parents, but the parties
inheritance. . o~
The Shia Jaw does not recognize irregular marriages, and marriag

ol 1 ts are
. Xerformed in viglation of perpetual or temporary or remedial impedimen
i Void (batil)

|
| Groungg of Void Marriage |
| gr"‘lndsmm.riage performed in violation of absolute impe

of void marriage under the Indian personal

L
Bakh Baibi v ouim Din, AIR 1934 Lah 907.

diments is void. The
laws are different,

g



98 FAMILY LAW

speaking, a marriage within prohibited degrees d

:};;):g(l:r;shli);o:flg bigzmougg marriage (except among the Muslims) is regargy
void under all personal laws. \
Hindu law.—Grounds of void ma_rriage unfier Hindu la.w are. fh
following (These grounds relate to post-Hindu Marriage Act marriages) ;! (a)
If at the time of marriage either party has a spouse living. (The secoy
marriage will be void only if the first marriage is va!ld.) If the ﬁrgt Marrigg,
is void, the second will be valid. The first wife of a‘blggmous marriage hagp,
remedy under Hindu Marriage Act, though under b_pe;nﬁc Relief Acp, she mg
sue for a declaration that the second marriage is void.” In our submission, gh
may sue for divorce on the ground of husband’s gdultery: (b) If the parties ap
sapindas to each other, unless such a marriage is perm1t§ed by custom. () Jf
the parties are within the prohibited degrees of relationship, unless
marriage is permitted under custom. (d) If requisite ceremonies have not bee
performed. (e) Marriage between a Hindu and a non-Hindu is void under thi
Act.* (This is not a ground of void marriage under Section 11 and therefore
provisions of Section 16 will not apply).

Muslim law.—Various requirements of capacity to marry under Muslin

law have been discussed in Chapter IV of this work. Broadly speaking, a>

Muslim marriage is void under all schools if it is performed in violation of the
conditions of : (a) consanguinity, (b) affinity, and (c) fosterage. Under the Shi
law, a marriage is also void on all these grounds on which it is irregular under
the Sunni law.
Christian law.—
following grounds :° (a)
and at the time of the
degrees of consanguini
time of marriage. (d)
the time of marriage
then in force. (e) The
The jurisdiction to pass a decree of nulli

Pi§tﬁct Court.” Under thg Acl':, a marriage may also be declared null and voi (

Under the Divorce Act, a marriage is void on the
Respondent was impotent at the time of the marriag
institution of suit. (b) Parties are within the prohibited
ty or affinity. (c) Either party was idiot or lunatic at the
The former husband or wife of either party was living al
and the marriage with such former husband or wife was

parties are free to remarry,
filed has been dismissed,? o
formalities of the marriage,

once period of appeal is over or where appea]_‘lr
r on the ground of non-performance of requisitt

1. See Section 11, Hindu Marri

age A . . o
as ground of void marriage g€ Act, 1955 under which the first three are laid do¥

k wmple

consent of either party was obtained by force or fraud' |
ty on this ground is vested in the ,
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; __Under the Parsi Marriage and Divorce Act, a man.'ia'ge is
e arties are within prohibited relationship of consanguinity or
woid : @) If t'f}-w‘:::essary formalities of marriage have not.been performed. (iii)
affinitys (;:;: :ot completed the age of 21 years and if a female has not

lfmaleted the age of 18 years.! (iv) Either party to the marriage was

1 impot;ent-g. i t.—Under the Special Marriage Act, a marriage is
goial ?{mgg;rgﬁlds * (a) Either party has a spouse living at the
wid on the f'o : (b) Either party was at the time of marriage incapable of
time of marr'mge.nsent. in consequence of unsoundness of mind or though
ving 8 va!lc! coa valid consent, has been suffering from mental dlsorder_ of
capable qf gmntg such an extent as to be unfit for marriage and procreation
mh-a g orhos been subject to recurrent attacks of insanity. (¢) The bride
e rs in age and bridegroom was below the age of 21 years at
e b.elow %8 L jage. (d) Parties were within the degrees qf p_rohlblted
He me ; (m )a'xI"rhe re.spondent was impotent at the time of institution of the
rel.atmnshlp- : nds do not apply to marriages registered un.der the Act. The
B Thgse gr?u marriage may be cancelled on the followx_ng ground; : (1)
nmt'mmn = bg amous. (ii) Either party was idiot or lunatic at the time of
M’.’"age. wasf I;garriage.. (iii) No valid ceremony of marriage was perform;(i
ig;tria:ﬁ‘e (;)arties. (1v) One of the parties or both were upder the age of .
year:eat the time of registration. (v) Parties are within the degrees

prohibited relationship.*
Grounds of Voidable Marriage

The grounds of voidable marriages are also different under the 'Ir;ld:;r;
& 1 i ity inasmuch as they deal wit

personal laws, though there is basic unity i e
relative impediments to marriage. But the person:ul ; Mgt
categorization of impediments, and under some person au;s,d Ay
is treated as absolute, while under the other, it is treate
mpediment. pl. g

Hindu law.—Under the Hindu Marriage Act, a marnagf{:nlssu:g;i:gctﬁz
the following grounds :° (i) Failure of the respondenft w’d('marriage i
marriage on account of impotency. (This is a gro.und of voi D
the Special Marriage Act, Parsi Marriage and I?lvorce Act'anconsequence i
(i) Incapacity of the respondent to give a valid consent lI]'l.d Sl
Wnsoundness  of mind, or though capable of giving v}?'ld e su::h -y
*Spondent was suffering from mental disorder of sqch a : mh'ldren e
etent as to be unfit for marriage and procreation OThc'slis c g:round >
"spondent was subject to recurrent attacks of insanmty. ( d] e
Yo Marriage under the Special Marriage Act andy a ground 0 TR
Pars Ma"iage and Divorce Act). (iii) Respondent’s pregnancy

2. Savitri Devi v, Manorama Bai, AIR
= $ s 1998 M. 7
2- gz'drelndra V. Kamla, ATR 1995 Al] 243 Ry \
. ipalli Sowri ; :
B, Sectica¥1o) ria Raj v. Bandary Pavani, AIR 2009 SC 1085.
6. Ibid.
7.1 ]
tza?ﬁutw:s :yg;fx:isﬁ 111940 }? al 75 at the time of marriage, husband ropresent®
o null and voiq, 0UER In fact he was a Muslim, the marriage was decl
» As amended by the Indian Dj
9. Section 57, see Bethi v, Bmwln"'Ol'CG s aliA 2001. [Act 51 of 2001)

AIR 1938 Mad 452

' 1 etitioner
farriage of which the petitioner was not the cause and of which p

; Cov . within one
* Y3 ignorant at the time of marriage, and the petition 18 brought

itioner has had
year of the solemnization of marriage, and further that the petitioner

ion 24,
5 eetion 24(2)
" Section 19,
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intercourse with the respon(;le?t 3ﬁer 2oL dkno\:}lledge of

3 . (This is a ground for divorce under the pg,.
ﬁs&ﬁeen;dpgiﬁ:xyAci)., (iv) Petitioner’s consent (or of the g'uardia:r?f
minor’s marriage was perforfned before 1978) was qbtamed by erce or frayg
as to the nature of ceremony or as to any mat'eylal fac_t or circumstance
concerning the respondent, provided that the petitioner did not live with the
respondent as husband or wife after t.h'e discovery of fraud_ or cessation of
force, and provided further that the petition was presented wnthm.one year of
the discovery of fraud or cessation of force. (This is a ground of void marriag
under the Divorce Act).

Parsi and Christian law.—Under the Parsi Marriage and Divorce Ag
and the Divorce Act, the notion of voidable marriages is not recognized, ang
therefore there is nothing like a voidable marriage.

Special Marriage Act.—Under the Special Marriage Act, a marriageis
voidable on the following grounds :' (a) Non-consummation of marriage on
account of wilful refusal of respondent to do so. (b) Pre-marriage pregnancy of
the respondent of which the petitioner was not the cause and of which the
petitioner was at the time of the marriage ignorant, and marital intercourse
has not taken place with the consent of the petitioner after the knowledge of
pregnancy and further that the petition is presented within a year from the
date of marriage. (c) Petitioner’s consent was obtained by fraud or force,
provided that the petitioner did not live with the respondent as husband or

~ wife after the discovery of fraud or cessation of force and provided further that

the petition was presented within one year of the discovery of fraud or
cessation of force.

Grounds of irregular marriage under Muslim law.—Under the
Sunni law, where concept of irregular marriage is recognized, the main
grounds of such a marriage are : (a) Marriage with a woman undergoing idda.

(b) M.arriage in violation of prohibition on the ground of different religion. (¢)
Marriage performed without witne

no marital

[‘:nmied a preght
( the poWe

#

 toresaid requirements. Although it is a very

MATRIMONIAL CAUSES 4,

India, we have borrowed this ground f
'In atri,monial law, it was treated as a spicial c
Enghs}b;:;mmashastra, if a man kn.owi.ngly'm
o qxewife and the child born to her is his child,
jhis ant woman without any knowledge dile
r to repudiate the marriage and return the wife to her father.’
the modern law, it has been made a separate ground of annulment of
'In since in the case of pre-marriage pregnancy, there may not be any
Inm'mget.ation that the bride is not pregnant. It is a ground of voidable
:;e gince it amounts to foisting somebody else’s child on the husband.
mmThe ground is pre-marriage pregnancy and not pre-marriage unchastity.
if the woman was unchaste before the marriage and she had deli\fergd
Eveirlllegitimate child, the marriage could not be avoided, since unchastity is
::t a ground of annulment of marriage.’
The requisite conditions of pre-marriage pregnancy as a ground of
annulment of marriage or divorce are : . '

A. Respondent was pregnant at the time of marriage.

B. She was pregnant from a person other than the petitioner.

C. Petitioner was not aware of respondent’s pregnancy at the time of
marriage. .

D. Petition must be presented within one year of Fhe marriage updfzr
the Hindu Marriage Act, and the Special Mgrrlage Act. and within
two years of marriage under the Parsi Marriage and Divorce Act.

E. No marital intercourse should takg place with thf consent of the
petitioner after he had known of wife’s preg'nan'cy. .

It is necessary that all these requirements are established, otherwise no

decree will be made.* -

The burden of proof is on the petitioner who must establish all the

heavy burden, yet a burden

sses. (d) Marri i (e dp e ; - = i regnancy
Marriage performed in violation of arriage with a fifth woman. (@) @rightly placed on the petitioner.® Wife’s admission of pre-marriage pregn

rule against unlawful conjugation.’
Most of the grounds of void m
essential conditions of mar

riage) have be : 3 3 :
Chapter. The grounds of g ve been discussed in the preceding

: voidable marri i
marriages which are groun age and those grounds of vo

: ; ds of voidable marri 1 laws
will be discussed in the subsequent pages. Rt oo

Pl MEr R v and the Spsecial. Marriage Act’ and of divorce under the
o . This is also a ground of voidable marriagt
1al Lauses Act, 1973 ° and is called pregnancy per alium

. See for details, Parag Diwan

. Section 12(1)q).
. Section 32(i),
6. Section 12(2).

1
2
8. Section 25(ii) y Muslim law in Modern India, 56-59 (1990).
4
5

arriage (since these are also laid down s

—

plus the fact that the husband had no access to her b.efore rparriage 18
sufficient to establish her pre-marriage pregnancy.’ Medical evidencelimay
be given.’

If the petition is not presented within the time as specified % o
U above, the petition is barred and the petitioner has no remedy.” However,
Pawan Kumar v. Mukesh Kumar,’ wife was pregnant by some other perslog

marriage had broken down immediately though petition was e

L Manusmrizi X, 73,
" Surjeet v. Raj Kumar, AIR 1967 Punj 522.
4, m“"‘“’ Kaur v. Bikkar Singh, AIR 1970 P & H 248.

5. N’,‘m. v. Anjali, AIR 1968 Cal 105: Mahendra v. Sushila, AIR 1965 SC 364, Baldev V.

A M";:‘l“- AIR 1979 SC 879; Nand Kishore v. Munnibai, AIR 1979 MP 45.

v B:ld:ndm V. Sushila, AIR 1965 SC 384.

8 U Raj v. Urmila Kumari, AIR 1979 SC 879. 1972) 2 Mys

h cllnayagi V. Subramanian, (1969) MLJ 334; Rangaswami V. NananumaM( nnibai, AIR
1979 Bn.iPN:gak Ram v. Drupaben, AIR 1974 Guj 111; Nand Kishore v. Mu 4

% AIR 9901 Raj. 1.

Y
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1 4 ; by other person itself was j
v. The fact of pre-marriage pregnancy by RS eld
?:l:atlelsdgércmeliy @£mental ‘agony, therefore the application was converey
mto decree of divorce. Similarly, if the petitioner }_ms had intercourse with ;g
wife ‘after'he had come to know of her pre-marriage pregnancy, the petitigy

will be barred, as it amounts to condonation. Once he accepts her as she jg, L

he cannot repudiate her later on.

Lack of Consent—Consent obtained by Fraud or Force

The English statute, Matrimonial Causes Act, 1973, .lay's down that 5
marriage shall be voidable if either party did not consgnt to it, in consequence
of duress, mistake, unsoundness of mind or otherwise.! Under the Indigy
personal laws, the ground is worded differently. Under the Hindu Marriage
Act, 1955, it is laid down that whenever the consent of the petitioner is
obtained by fraud or force, the marriage is voidable at his instance. Under the
Special Marriage Act also, the wordings of the ground are : the consent of
either party was obtained by coercion or fraud, as defined in the Indian
Contract Act, 1872. There is no such specific ground under the Divorce Act,
1869 and the Parsi Marriage and Divorce Act, 1936, but, it seems, lack of
consent will render marriage void under these statutes. In Muslim law also,
such a marriage, it appears, will be void, since Muslim law regards marriage
as essentially a civil contract.

Under the Hindu Marriage Act and the Special Marriage Act, the
requirements of the grounds are :

A. Consent of the petitioner was obtained by fraud or force (under the
Hindu Marriage Act), or coercion or fraud (under the Specia
Marriage Act).

B. Petition must be presented within one year of the discovery of fraud
or cessation of force, and
C. Pgtitioner must not have lived with the respondent, as husband or
}Vlfe, as may be the case, after the discovery of fraud or cessation of L
orce.
. Fo.rce.—‘-ln ordinary parlance, ‘force’ means use of physical violence, but
in matrimonial law, the word ‘force’ has a wider meaning. It does not merely
include use of physical violence but also threat to use violence. English law
uses the word "duress." English authorities lay down that whatever owing 0
some gatural weakness of mind or on account of some fear, whether
er;ltertamed regsqnably or unreasonably, but nonetheless entertained really, of
:Ls?:t :hparty 18 1n such a mental state that he finds it almost impossible 0
consent.‘e ’lg;?:?:l:hi‘tt“;ll amount to duress as in such a case there is nore
e ::flu;)n I;eans under the .Speclal Marriage Act.
his behalf. For instance whereyeitlfel;'ef}?ondem S ooy s o
2 e respondent or someone on his beha! .

- 2
retsif)’o :se;}:e i;;omt u(;f dagger (or gun) compel the petitioner to marry the
) would amount to use of force by the respondent. It ¥ |

1. Section 12(a).
z. MaSection 12(1Xc). ‘
. trimonial Causes Act, 1973 i |
4. Hv. H, (1954) p bifiien, 139

258, Buckland v, B v
2 All ER @ V. Buckland, (1968) 296, Silver v. Silver, (1955 "
614 are some of the Interesting English cases on tlhli)se rs:bjSllver ‘

|

ect

S 0
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.1 whether the petitioner is a minor or major. However, strong
gmaterial ¥ or importunity does not amount to use of force. In most of

. sion . 2 =
advice pel's“; ma’rriages’ some persuasion, advice or even pressure is
the 3;3“: will amount to use of force only if consent was induced or

i 1
erciSe™

a result of actual use of force or threat to use force. In cases
compe 3:,- the Hindu Marriage Act, it has been held that coercion and
un .

.

7 coming, nfluence are included in the term ‘force.”

__Fraud means such circumstances or conditio'ns as .to show

d.consent to marriage. The main element in fraud is <‘iece1t. Fraud
e onial law is different from fraud in the commercial contracts.
in'the mat;n:;dulent nor an innocent misrepresentation will itself affect the
Nel.ﬂ?er af : marriage unless the misrepresentation induces an opera?ive
@m Osuch as in respect of ceremony of marriage or identity of a party.® In
y 1" h case, it has been held that errors as to fortune, status, or moral
ot f the’ other party do not affect the validity of marriage.® In cases
Char'mern(:ler the Hindu Marriage Act, this is more or less the position taken
I.;omt;::agc‘;urts. The Marriage Laws (Amendment) Act, 1976 lays down that the
fryaud vitiating consent should relate to :

(a) nature of ceremony, or '

(b) any material fact or circumstance concerning the respondent.

In Nandkishore v. Munnibai,® the court obse.rved that fraud should ll:e
such which procures the appearance without reality of consent .and thereby
becomes an act fitted to deceive. In our arranggd marriages, some
exaggeration as to quality and accomplishment of bride or-bndegrloosx; ll)S
always made, but a marriage cannot be avoided ft?r that reason alone. In }l: L
v. Basudev,® the wife sought annulment of marriage on the ground thath. er
husband’s boasting as to his high prospects in life mduce’d her tq marry 11}111
She was denied relief, It seems only those misrepresentations whlcP aﬁ(’lect the
marriage fundamentally would amount to fraud. The term fraud ll:n Ierdi aﬁ
Hindu Marriage Act does not have the same meamng as under the In

A Contract Act,® though under the Special Marriage Act, fraud’ is defined in

reference to the Indian Contract Act. The cases that have come before our
wurts on this ground may be classified as under :

Fraud on the nature of ceremony. .
“Fraud as to identity of the parties to the marriage.

Concealment of disease.

Concealment of religion or caste.

Concealment of unchastity.

Concealment of illegitimate birth. :
As to the first two, law is certain : such fraud renders the marnage

able at the instance of the innocent party.

. Purabji v Basudes, AIR 1969 Cal 293; Appibai v.
Scott v. Sebright, (1886) 12 PD 21; Rice v. Rice, 72
9 E"’mge was performed at the point of pistol)
* 9088 v. Moss, (1897) P. 263.
P Rlegx’r’d;m on Divorce, 174-75 (1974).
: MP 45,
?{ AR 1969 SC 293.

Nandkishore v, Smt, Munnibai, AIR 1979 MP 44.

= e QW

void, i

] 455;
Khimji, ILR (1934) 60 Bom 3
L’lI‘ 1j22 (old English case, where

s W
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Fraud as to the nature of ceremony.—Where there is mistake asty
the nature of ceremony in the mind of one of the parties to marriage or frayg
is played on the ceremony of marriage, marriage is voidable. Thus, if A takeg
B, a Muslim girl, to the Arya Samaj temple telling her that she wag goi
there to perform a conversion ceremony, while, in fact, marriage ceremony j
performed. This is fraud on the ceremony of marriage rendering marrigg
voidable at the instance of the wife.! In Skiram v. Taylor,® a case under the
Divorce Act, parties went through a ceremony of marriage while the husbapg
had no intention to regard it as real marriage, the marriage was annulled g
the instance of the wife. It was a case of lack of real consent.

Identity of a party.—A marriage is voidable if A undergoes a ceremony
of marriage with B with the impression that B was A. C v. C” is an interesting
case from New Zealand, where W married H in the erroneous belief that he
was the well-known boxer called Miller. It was held that the marriage was not
invalidated because W married the very individual she meant to marry.

Concealment of disease.—As to concealment of disease, the position
seems to be that if the concealment is of a disease of serious kind, it would
mvali'date t.he marriage, but if the disease is an ordinary one, marriage wil
remain valid. Thus, concealment of pre-marriage mental derangement or
temporary mental derangement does not invalidate the . marriage. In
Amarnath v. Layyabati,' concealment of venereal disease in a communicable
form, was held to amount to fraud.® In Madhu Sudhan v. Chandrika,® it was
held that concealment of syphilis by the respondent was not a type of

misrepresentation, which will invalidate the marriage. But
disease of serious nature will amount to fraud.’ Rl hconcealment g8

Concealment of religion or caste.—In two cases, i
that concealment of religion or caste amounts to fraud. In,z;;ayl:zatlsv b‘:z;a}tlglg
case under. the Divorce Act, W entered intc a marriage with .H on ’his
;;%esentguon thag he was a Christian while in fact he was a Muslim. and in
umla v. Shankar,” a case under Hindu II\_'IIlarriage Act, W married H on his
1 . i indu, while in fact, he was a low
m g;nﬁ,tgezai hgld. that it amounted to fraud and the marriage was
i i ubmission of the present writers, when the policy and the
permit inter-religious and inter-caste marriages, concealment of

one’ iz
& ?:vﬁc:t:nizegi‘::g};oulf ilztlbe treated as such a misrepresentation as
H in the belief that her husband was & Chspias s, "1 marriel

Christian belonging to an ancient

as a be ¢ % 2 ’
trothal ceremony, while in fact marriage ceremony Was

AIR 1952 Punj 277.

(1942) New Zealand Law Revi
AIR 1959 Cal 779, it

Matrimonial Causes Ach

AIR 1972 %
AIR 1981 Del 259 (SChizoPhrenBi:;n 192 concealment of epilepsy; Asha v. Srivastot®

9
S .
10. AR 1993 Ker 57 aleo Mandakin v, Shandraseen, AIR 1986 Bom 172

L

i
|
|
|
|
|
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tords representation to that effect was made by the husband. In fact, it
family that he was a Ezhava. The marriage was held void on account of

wurned O:I:e husband. (This case was under the Divorce Act).

fraud(‘;inc ealment of unchastity—Concealment of pre-marriage
tity does not amount to fraud either under English law or Indian law.
unChasbh ian v. Brij,' H married W on the assurance of W’s father that she
I Hat;irUc]n though later on it was revealed that she had given a birth to an
v :ima?e child before marriage, the court held that this did not amount to
fraud.? In Surjeet V. Harichand,® Kapoor, J. observed that an expression
. anresentation by a woman of her unchastity does not by itself, amount to
fraud. But if a husband attaches great ixqpprtance t.o the chastity of his would
pe wife, he should make specific enquiries of his own or from the girl’s
relations at the time of negotiation of marriage. The learned judge observed,
it is only then he should be able to show_ that tbe relations of the girl were
aware of her past unchastity, but they misled him." The amended clause of
Section 12 of Hindu Marriage Act, specifically lays down that fraud as a
und of voidable marriage should be as to the material fact about the
respondent. Is chastity a material fact about the respondent? Looked at from
the modern attitude to unchastity, it can hardly be called a pate_m_al fapt
about the respondent. But looked at from the Indian point of view, it is still
considered a serious blemish.

Concealment of illegitimate birth.—Does concealment of one’s
illegitimacy amount to fraud? In Bimla v. Shankar, the cour.t held' that
concealment of his illegitimate birth by H at the time of his marriage WllEh W
amounted to fraud and W was entitled to a decree of nullity. It is submitted
that in our modern world where attempts are being made to blur all
distinctions between legitimate and illegitimate children, this case does not
represent a good law. X

Concealment of age.—In Som Dutt v. Raj Kumar,’ concealment of age
was considered to be a material fact and was held to amount to fraud. The
wife was senior to her husband by seven years. .

Concealment of financial status and job and efiucatlonal
qualification.—In Anurag Anand v. Sunita Anand,® monthly income and
property status of husband was held to be material facts and circumstances
and in the event of their being proving to be false, it would amount to fraud.

Non-disclosure of pre-marriage status.—Now under the extended
meaning of fraud, non-disclosure of pre-marital status would amount to fraud.

US, in Rajindra Singh v. Pomila,” the marriage was annulled as the
usband did not disclose that he was a divorcee.
- Wife being devoid of female organs.—Concealrr:}ent of the (f)‘ac}:{ tha;t
€ Was devoid of female organs would amount to fraud.’ But in Ruby Koy V.

\“
; QIR 1964 Punj 359,
* Oee algo Debnath, 23 CWN 751, where the same view was expressed.

?l. AIR 1997 pg| g4 and Bindu Sharma v. Ram Prakash, AIR 1997 All 429.
g \1978) HLR 52,
* AR 1987 De) og5,
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Sudarshan Roy,* since the father of the bridegroom who negotiated th,
marriage, was told of the fact, it was held that there was no concealment,

Fraud of third person.—Ordinarily, it is the fraud of the respondept
which renders the marriage voidable. But in typical condition of Hingy,
society, a misrepresentation by a third person may also amount to fraud, [y
Bawi v. Ram,? W filed the petition for annulment of her marriage on the
averment that before her marriage with H, she overheard her father telling
her mother that H was between 20 to 30 years and was well placed, but whey
she went to H’s house, she found that H was over sixty years of age. The court
passed a decree annulling the marriage. The court observed that the father of
W by actively concealing a material fact about H which was within hig
knowledge, indirectly deceived W.*

IMPOTENCY

In most systems, impotency, inability to consummate the marriage, and
refusal to consummate the marriage are grounds of nullity of marriage.

Under some, these render marriage void, while under others, these render
marriage voidable.

Under the Special Marriage Act,’ the Dissolution of Muslim Marriage
Act,’ and the Indian Divorce Act,® the clause is identical and the requirements
are two-fold : (a) respondent was impotent at the time of the marriage, and
(b) continued to be so till the time of the presentation of the petition. Under
the Spgcial Marriage Act and the Divorce Act, this renders the marriage null
and void. Under the Hindu Marriage Act, it is a ground of voidable marriage
and under the Dissolution of Muslim Marriage Act, it is a ground for divorce.

Wilful refusal to consummate the marriage is a ground of voidable
marriage under the Special Marriage Act,” and of divorce under the Parsi

Impotency, wilful refusal t i
By agtige this’c 0 consummate the marriage.—The

lause are different under different 1 1
: ) matrimonial statutes.
Under the Special Marriage Act, the Dissolution of Muslim Marriage Act and

gﬁeD;}n;ee t}ct, the requix:ement is that the respondent was impotent at the
e oK :;nﬁzﬁe aMnd continued to be so t.ill the presentation of the petition.
e u Marriage Act, the wor.dmgs are that the marriage has not

summa?ed on account of the impotency of the respondent, while

- Act, the claus Y h
m e e runs, "that the
=5Hags s ot been consummated within one year after its solemnization

owing to the wilful refusal of the defendant to consummate it."*

A - - -~ %
person 18 impotent if his or her physical or mental condition makes

AIR 1988 Cal 210,
AIR 1968 Pat 190.

See also Alka v. Abhing
Section 24(1)ii).
Section 2(ii),

Section 19(1).

NN O

sh, AIR 1991 MP 205.

Section 32(a),
Secti

©® @

- Section 25(i), [

R,

lon 24(1Xii), Special Marri 3 2
S. 19(1), Divorce Act; S, 1;mage Act; S. 2ii), Dissolution of Muslim Marriages Ack

3 (1 i 4
and Divorce Act, Xa), Hindu Marriage Act, and S, 32(a), Parsi Marriage |

/ cons
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tion of marriage a practical impossibility. Persistent and invincible
uigtne on the part of the respondent to the act of consummation
reP“g“:sn g impotenCY-l Impotency means inability to perform sexual act or

aito to consummate the marriage.
inabit words are "inability to consummate the marriage." What is
i kgyn of marriage? A marriage is consummated when parties have

um'mamourse after the solemnization of marriage. It seems that sexual
soxual infer® ounting to consummation must be complete and not partial or
interwumelfa:anlmsbzmd does not achieve full penetration in the normal sense,
7 rfeflt. not amount to consummation.? But the degree of satisfaction
Ay ul by a party is irrelevant.® Under-sexness or over-sexness of a spouse
oL oulr)lt to impotency.’ In English law (in India, cases of this nature
i nOt:m ot come before the courts), a question has arisen; whether
pave - ywit;h the use of contraceptive amounts to full sexual intercourse?
mwrgz?fase the court of appeal held that if a husband wore a contracgptive
?ﬁ;th or prac’tised coitus interruptus, it did not amount to consummatlgr; }?f
marriage.” But this view has been partlally overruled in Baxter v. Baxter, 1:e
House of Lords held that sexual act with the use of sheath amounts to

wnsummation of marriage. The House of Lords left open the question

: 3 -
" whether coitus interruptus amounts to consummation of marriage or not.

Thus, "non-consummation” as such is not a ground fpr avon_dmg a
marriage. The non-consummation should be the result .of t'llle mqapamty of a
person to consummate it, as Hindu Marriage Act puts it : m:gnage has not
been consummated owing to the impotency of the respondent. .

Under the Special Marriage Act (as a ground gf void n}arnage). the
Dissolution of Muslim Marriage Act, (as a ground of dl\_/orce), Divorce Act (as
a ground of void marriage) and the Hindu Marriage Act (before the
amendment of 1976), the clause requires two conditions : impotency of the
respondent before marriage and its continuance tall the. presentation of tfhe
petition. Under the Hindu Marriage Act, when this .clause came o?
interpretation, the courts were faced with a difficulty; if fat the time 1(:)
marriage one or both the parties are so young as not to be 1n a pos:t_:lon o(}
wnsummate the marriage, it may be difficult to say that at the 1m<(a)rk
marriage the respondent was impotent. With a view to make th.e cla:iuse wthat,
the court gave an artificial interpretation to the clause by laying OV\II'nt =
the words "at the time of marriage" should be interpreted to mean af e
time of first consummation of marriage." Thig is the background o
an"ﬂ“‘illl‘fllt of this clause under the Hindu Marriage Act. : \

L g;g”gﬂy v. Pratap Kumari, AIR 1970 SC 137; Usman v. Inderjeet, AIR
s Samar v. Snigdha, AIR 1977 Cal 213.
% See s"a"‘abaheng\h Chinabhai, AIR 1970 Guj 43; Chamar;l?'.Jfl?u{::; :g‘enlgfeb‘r]ill?anli

68, Shantibai v. Tarachand, AIR 1964 MP 8 (Shiv Day
3 ;“mmafy of law of impotency).
4 p.mar v. Snigdha, AIR 1977 Cal 213.
* Rajinder v, Manmohan, AIR 1972 P & H 142.
» Cowen v. Cowen, (1954) 2 All ER 1971.
* Baxter v. Baxter, (1947) 2 All ER 886.
* Urimes v. Grimes, (1948) 2 All ER 147 (held it did not
g MUER 67 (it does)
* Section 12(1)a).

* Basi v Nath, ATR 1970 J & K 130.

977 P & H

); Cackett V. Cackett, (1950) 1

-
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Impotency is usually either (i) physical or (ii) mental

Physical impotency.—Malformation of, or structural defectg in the
organs such as unduly large male organ,' and abpormally small vagina are
two instances of physical impotency. If a person is }:apable of consummatjgy
of marriage after undergoing some surgery or medical treatment, he canngt
be said to be impotent. But if he refuses to undergo the surgery or treatment,
an inference of impotency will be drawn. In M. v. S,* and Ganeshji v,
Hastuben,* the wife, who was not in a position to have sexual intercourse on
account of structural malformation, underwent a surgery as a result of which
she became capable f consummation of marriage. In both cases, it was held
that the wife was not impotent. In Laxmi v. Babulal,® the wife who had n,
vagina was given an artificial vagina of two inches and a half, it was held that
this did not remove the impotency. Ganeshji was distinguished by saying that
in the present case, there was no vagina while the former was a case of
undersized vagina. In Rajendra v. Shanti,® on the other hand, the court held
that the wife who was given an artificial vagina of one inch and a half after
surgery was not impotent. It is submitted that the test of impotency is

incapacity of performing sexual intercourse and not sexual intercourse to the
satisfaction of the petitioner.

Psychological impotency.—When a person has psychological or moral
repugnance to the sexual act, it is a case of mental impotency.” In Jagdish v.
Seetha,’ immediately after the marriage, the husband lived with his wife for
three days and nights in the same room, but failed to consummate the
marriage. The Court held that it was a fair inference that non-consummation
9f marriage was due to husband’s knowing refusal arising out of his
Incapacity, nervousness and hysteria. In M. v. S.,? on the first night after
marriage, the husband tried to consummate the marriage, but the wife did
not al!ow him to do so on the plea that she was forced to marry him against
?:cl; Vi?shes. It was held that no inference of impotency can be drawn from this

If impotency is qua the petitioner, it is 1
impotency. It need not be tota] (I: general impotearllzoy.‘? B o 5 o

_ At English common law, consummation is referre ula,
which consists of erection, ejaculation, intromission,d E.(;, ase(x)'zgctliocx:’pand
ip:;i:)amon by the male of the female. In, the modern Englis’h law, if sexual
husbanlgsiz lgl?;;f:fllllled, the marriage stands consummated even though the

y_incapable of ejaculation 2 But if he is i ble of
AR 1956 Mad 316 s if he is incapa

aswam: v. Agvindammal
3. AIR 1963 Ker LT 3 erican cases have been reviewed),
4. AIR 1967 Guj LR 966
5. AIR 1973 Raj 89,
6. AIR 1978 P & H 181
7. Jagdish v. Shyamma A
8. AIR 1963 Punj 114, AIR 1966 All 156; Rauwi v, Nath, AIR 1970 J & K 130.
9. (1963) KLT 305.
b g‘u; S B”"J(';‘a'-ls“mitm, AIR 1975 Raj 125
e V. GM. Ac AIR 1979 ’
AIR 1985 Bom 103 (case 'unde 3 AP 169; Vincent Adolf v. Jume Beatrice Rama,
12 R v, R ( 1952) 1 Al BR T Divorce Act).

1194,
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.+ o an erection for more than a very short 'period of time aﬁer
sustaining he will be treated as impotent.' The English common law view
Penemmn’ epted in some Indian cases. In Govinda v. Nagamain,’ and
has been e pArvindamal,3 it was observed that "potence" in case of males
Rangaswomt v.of erection of male organs plus discharge of healthy semen
means PO wlgl‘. spermatozoa and in the case of females, menses. This view
wnwmng.lVl;gd to in later cases. In Prajapati v. Hasturbai, the court said
has bgen dlﬁ:e was not a test of potency; capacity of penetration is enough.
that ejacula?wthawrao 5 the wife was sterile and did not menstruate. It was

hawan.tlhv'd that eve;n by surgery, these defects could not be removed. On
lo setabLe fl she was fully capable of having sexual intercourse, though not
the °th?r haﬁ']hren Singh, J. observed, "By the use of the word, "impo.tent,"
of bearing cn! did ;lot intend to bring in the idea of sterility or incapam_ty of
the legl-SIaFl}re otency here signifies incapacity to consummate the.marru}ge.
GnCOpADR: I:il: incapacity to have normal sexual intercourse. It is pos151b1e
[n:t};er :x,'gon ,may be sterile, still he or she may be capable of conjugal
ﬁ:erco;xl:'se." This seems to be the correct positxon._ . 4 :

Most people in the world desire to ha\{e oﬁ'spnng and obwoxﬁfl_);lx donIefo
the parties to the marriage is sterile, this desire cgnnqt be fi ;_ e L, a
person knowingly marries a sterile person, the matter ‘S'dggrﬁtﬁ j at;z?-:li;

i ili ] ing even a sin 3
ﬁtztrh:gseliesifigl?ezse ((i)f 31111:}:)(::?121' 1;2.‘:’)6;:8 go beget offspring, this is gertainly
aeaseaof cg'uelty. It is submitted that there is some sm{bstance in t_he view that
natural or surgical sterility should be a ground of voidable .m‘arn.age. e,

Sex and marriage with a eunuch.—Before the decision in Cort.e t\;
Corbett,? English law did not specifically lay down that f’f the two par 1lelsaw
marriage, one must be male and the other female. In Ind1§n matnmo.mae Oné
ithas not been specifically laid down that of the two parties to marriage, o

However, hitherto this has been the
must be male and the other female. ) AR
: " Al males or two females canno
assumption, and a "marriage" between two : Sl
tegarded a marriage at all. But in Corbett, a new pr_ob em arh ol
the coming into existence of sex-change surgery. In this case, the rl‘:? ﬁ meant,
%ho was a male at birth, underwent a sex-change operation whic
i iding of artificial female organs,
temoval of male genital organs and providing . i SR
married the petitioner who was a male. After d-wellmg at le gta] g 8P
Medical evidence, the court came to the conclusion that biological s

] oy tly changed by
PErson is fixed at birth (at the latest) and cannot be sub§equen_d e
artificial means. In view of this. the court held the marriage vold. 'f‘ocall i
W thig decision, the Matrimonial Causes Act, 1973 lays down sl;:emf; mal);
®the two parties to marriage, one must be a male and the ot i B ti-.ere

In India, this question has not yet come l.)efoEe the cou t.v;lo o S
-t be any doubt that there cannot be "marriage between R
o femaleg, In India, a question has come : whether marriage ¥

: . - art
S void or voidable, and, it seems, Indian law takes the view that one party

* Wv W (1967 3 ALl ER 178,
§° AIR 1962 AP 159,

y AIR 1957 Maq 243 .

 (1967) 8 Guj LR gge.

: 1971 MP 168.

8. (1970) o All ER 33.
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e ife.! However, from certain circumstances, the court
should be male and the other non-male or one party female and the other | s inclined to religious life

: the fact that intercourse has not taken place
female, and regards marriage with eunuch as voidable. If we woulg apply | can draw inference, S;?Btﬁsof;();n child due to: fecundation ab extra does —
X g ?C bettga:uch a marriage should be treated void as the eunuchjg | gyer a long Rt f marriage.” In Suvanabalen v. Chinu Bhai,’ the
e of (:i nor a male. In Barmaswami v. Somathamneal,' where the zmount to consummation o g‘a . dei R i i e e et e
nglther a fem c;: - uestio‘n of validity of marriage came after the death f urtsaid that uncoz:roborate evl Ak po X gth, o evidcnce‘
Egel:vu:%:nu:,uas.a zo(lllateral issue. Alagiriswami, J. equated ‘her’ with ’ ;[oedical evidence of :ﬂiiOttiI;C)", i?wui‘}i:t 3; f;v‘f:u‘:? L amlspm:er S -
impotent person and held that such a marriage was not void but merely | Most of our courts ;i e o tion 00 The othe: haa g e ey,
voidable. This view is justified on the basis that marriage is not all sex. It rson to undergo m that the court can compel a party to undergo medical
companionship also. If a person can live happily with a eunuch, he or sh, | (ourt hol-ds thedewher refusal to do so, draw the inference of impotency.’
should be allowed to do so and the marriage should not be regarded void, J; | examination and on e undér e D e
was in this sense that some Hindu sages and commentators took this viey | This is also the view take

that eunuchs have, prima facie, a right to marry.* wilful Refusal to Consummate the Marriage ‘

S e cer ity e Englsh law doctrine of "wankof Wilful refusal to consummate the marriage is a ground for voidable
BRI R S nd reprobation’ Bays cown that if a person hu arria;e under the Special Marriage Act and for divorce under the I;Jars(;
derived some benefit from his marriage with an impotent, or where marrigge | BT ivorce Act. The right belongs to the innocent party. Lor
has been approbated, such as where marriage takes place at an advanced age Max:nage and (P :h ¢ wilful refusal connotes "a settled and definite decision
with the full knowledge of the parties that sexual enjoyment would be gravely J‘f?hltt to l?izviause‘?” In Kaur v. Singh,® the parties who were both Sikhs,
impaired, curtailed or precluded, the marriage cannot be annulled on the :;lar:ig d ‘:n a Registrar’s office in England with the clear understanding that

ground of impotency. The doctrine of approbation applies even to those cases ex relationship till they had gone through anand karaj.
where the husband was able to obtain sexual relief from wife’s vagina which F they,yould not have s

) ] dergo the anand

was only one inch and a half deep and full penetration was impossible.® The It:was held that the.husba?d erf fusilsgl;f:; iﬁzu;ea:;:;e.%ifusal to take

d Matrimonial Causes Act, 1973, now lays down that a decree of nullity in the hargj amounted to wilful refus d do c;) no danger) to remove physical or
ﬁ case of voidable marriage will not be granted if the respondent satisfies the | [reatment or surgery (attende d Tt S B it o I refizal o
E court that : (a) the petitioner, with knowledge that it was open to him to have | PSychological impediment to consu
y

-

: te the marriage,
marriage avoided, so conducted himself as to lead the respondent reasonably consummat‘e.g. The °°‘;ﬁ?, may, infer from refusalto copsnuais 8
to believe that he would not seek annulment of marriage, or (b) it would be that party is impotent.

unjust to the respondent to grant the decree. Thus, in W. v. W,* where the Muslim law : Repudiation of Marriage and Option of Puberty
wife, who was impotent, adopted a child at the instigation of the husband,
later when the husband petitioned for nullity,

‘o the wife pleaded that if decree
! W(;’l;kidl_)e granted, she would be left with the adopted son. The decree was
refus :

Faskh is the term usually applied for annulment of mamag’:&}.l VX}?T E
marriage is annulled for a cause imputable to wife, it is Ll tiﬁno is
literally translated as annulment of marriage, is not the sa‘leel iince
annulment of a voidable marriage used in modern matrimomn awi) the
' _ gh Court held that the doctrine of want of Muslim law does not recognize the concept of voidable marriage, may ‘;’i (o1
sincerity does not apply under the Hindu Marriage Act. In this case, th | term could be applied to void marriage. This term is also employ od.dor jucic
parties were married in 1943 and separated in 1956. A petition on the ground divorce. Muslim law does not provide for declaratory decree of void marrages.

| of husband’s impotency was filed by the wife in 1962, ‘The waters Sllogel declaratory suit for the
: : : - T ry su )

; that since the wife has derived certain advantages (certain properties were d Datf!lartt;]tory suits a.nd mll)zﬁgessid :1\1 ay be filed under Section 34,
( given to her as gift and some other Pecuniary advantages were also deriv SeRadn that: a marriage 18 n

by her), she should not be anted . d's L. Jayaraj v. Mary, AIR 1953 Mad 242.
plea and observed that Higfi the decree. The.court rejected husban =20

~—

; 1981 Del 53.
’ oy tala v. Om Parkash, AIR 198
u Marriage Act was a complete code and the ; mjua v. Suresh, AIR 1979 Del 93, Shakunta ‘
courts were not free to fall b k : 5 ; 1970 Guj 43. i v el o4
A St e : . - omurthy v. Laks
Burden of Proof orf English law. ’ 4. Bipinchandra v. Madhurben, AIR 1963 Guj 250; Shreem e
impotent, is on th o0 :“The 1?urden of proof whether the respondent 18 AlR 1955 AP 207; Ranganathan v, China, AIR 1955 Mad 546;
been eon’su;;at:dpitlt}me; It is he who has to prove that marriage has not L ; QFR :372 Mys 157. e -
e ' ; Wi . urian V. 1.4, ’
enough to show that the g the impotence of the respondent.® It is no R

respoadent has no interest i George v. Saly, ATR 1995 Ker 289 (cases under. Divorce Act).

1 - . i . T Joseph, AIR
;' gf: ,269 Mad 124, n marriage or that mguﬁm Augustine v. Vijayrani, AIR 1980 Mad 1; Mary Kurian v
3. Pettir vmpeﬁ::fogsgg )D:GA"ll;laEgastra Vol. 1, 431, 1. Horton vr lllii'zon (1947) 2 All ER 871. Under English law it 1s a ground of voidable
4. (1952) i All ER Ry S | g Mamiage, Section 12(6) of Matrimonial Causes Act, 1973.
5. AIR 19_63 Delhi 79, \ - (1972) 1 All ER 292, the case is under English law.

10 J)‘,L S, (1954) 3 All ER 756.

* %0 v. Marry, ATR 1994 Mad 81.
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. 3 ct, 1963 read with Section 9, Civil Procedure que. This
i’;:g; l::h:‘f; a?]able to Muslims as well as to others. But in “those
communities, like Muslims, where the matrimonial cause of nullity ¢
marriage is non-existent, this is the only procedure by which a declaratory
decree can be obtained. In respect of a marriage, the following declaratory
suit may be filed and decrees passed : . :

(i) That the marriage of the plaintiff with the respondent is null anq
void.

(i) That the defendant who is claiming himself or herself to be the
husband or wife of the plaintiff is, in fact, not her or his husbang
or wife (English law calls it jactitation).'

(iii) That the plaintiff is the lawfully wedded wife or husband of the
defendant.”

(iv) That the plaintiff in the exercise of his right of repudiation of
marriage or option of puberty, has repudiated his or her marriage
with the respondent.’ (See below for details)

(v) That the plaintiff had repudiated his or her irregular marriage
with the respondent.

(vi) That the plaintiff’s marriage with the defendant has been validly
dissolved.

, Right of Repudiation of Marriage.—It has been stated earlier that
under Muslim law, a minor can be given in marriage by the
marriage-guardian. But in such a case, the miner on attaining majority has

power to repudiate the marriage. Muslim law givers discuss the subject under
the following two heads :

A. When the minor is given in marriage by the father or grandfather,
the xr}inor’s right to terminate the marriage is called repudiation of
marriage.

B. When the child is given in marriage by guardian other than father
or grandfather, the right to terminate the marriage is known as
option of puberty.

It appears now to be the established rule that when the father or
grandi:athexz has ac?ed carelessly, wickedly, negligently, fraudulently, or where
the minor is married to a lunatic, impotent person, or marriage is to the
manifest dlsadvantfage of the minor, the minor, on attaining majority, can
:}expudxate_ the marriage. If on fattaining majority, a minor does not repudiate
beel;::g;ze}:e marriage will remain valid.* The right of repudiation wil
oL rl;m s or mphed.ratlﬁcat_xon.s In Aziz Bano v. Muhammed,® it was
e g lor can exercise the pght of repudiation without showing any

attaining majority unless it has been ratified by the consummation
s been consummated, the right of repudiation i
T M et Al :d of repudiation is governed by the Dissolution of

:: ::zbgui v}.ui;lnaina, ILR (1934) 59 Bom 429.
i . mmed, ILR (1925) 47 All 823,

6. ILR (1925) 47 A1l 823.
1. Zubedq v, Vazir, AIR 1949 Sind 145,

»

r
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arriage Act, 1939. (See Chapter X of this work.)

. of Puberty.—When a minor is given in marriage, by a guardian
Option B o grandfather, the minor has the right of repudiation of
sher than fa ttaining majority without showing any cause. This is known as
parriage oﬂbart (khyal-ul-bulug). The Shias take this to its logical end and
sption of puc;’1 aymarriage is entirely ineffective unless ratified by the minor
rholdtttl;?;i;"; majority. The requirements of the exercise of option of puberty
on &

uslim M

" ) plaintiff’s marriage must have been performed when he/she was a
5 ?ninor by a marriage-guardian other than father or grandfather,

(b) consummation of marriage should not have taken place, and
(c) marriage must be repudiated immediately on attaining puberty.

The courts have by judicial legislation mitigated some of the harshr}ess
fconditions (b) and (¢). In case, a minor does not know tha't he has the right
e udiate the marriage after he has come to know of it or even after a
:L;Ziable time thereof.! Delay in the exercisg of option may also be condoned
o the basis of non-za\cquiescence.2 Similarly, it has been he11d that the act of
nsummation to bar repudiation must be a consensual act.’

T e : 38 Pat 604
% g 4a v Nur Md, ILR (1921) 44 All 61; Aysha v. Md. Yunus, AIR 13

L) - R 5
3 Abduloo V. Bhag, AIR 1925 Lah 66; Hussamu v. Jivami. AIR 1924 Lah 385
Y Aminabai, TLR (1935) 59 Bom 426

Py -
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Chapter 8

SEPARATION AGREEMENT AND
JUDICIAL SEPARATION

I
INTRODUCTORY
Under the matrimonial law of most of the Indian communitig
cohabitation may be brought to an end without terminating the marriaget,‘
ur

a separation agreement entered into by the spouses or by a decree of the co
in judicial separation proceedings.

; &

l.sepafam" o
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tatutorily. Since separation agrecments are regulated by the
,egulﬂmdg - les of law of contract, in India, any husband and wife
neral P‘;nc;?‘y personal law) may enter into such agreements. Sometimes
(governcd y A to separate from each other, yet they do not want judicial
uses wan divorce, even when a ground is available to them. When they
arate from each other as quickly as possible and without any
‘ "’al?lt- -t:y s:}?e casy way open to them is to separate under an agreement. Once
" publ1CILY;

tion agreement is entered into, neither party can dub the other as
a separd

I. et
desel';': a separation by agreement, actual separation is necessary; the

to present separation, as all agreements for future
: eenlt_b:)\lt :;zs\tm:s,lal:gmg :gainst pul[))ljc policy." But under Muslim law, the
wp?tl;zr: is somewhat different (see subsequent pages).
pos In separation agreements, con’sideratiop 18 providqd by each par(tiy
foregoing his or her right to t'he other. s consortium. Separation agreemontf 0
ot lead to the forfeiture of the claim of maintenance. In the modern law,

Separation agreements are an important aspect of the law relating
husband and wife. In essence, a separation agreement is consensud
separation from bed and board—each party releases the other from the du
to cohabit. The same state of affairs is brought about when parties ax
separated by a decree of the court, the primary purpose of which is to reliex

separation agreements have becorpc complicate(‘l.‘ They contain clauses_ about
many matters, such as for the maintenance of wife (or hu§band) and cl"uldrcni
division and use of matrimonial property and matrimonial home, custody o
children, and non-molestation clauses.

A separation agreement may be void or voidable for the same reason as

the petitioner from the duty of cohabiting with the respondent. In short, wha| any contract may be. Thus, such an agreement may be void for mistake.

a separation agreement is in operation or a decree of judicial separation hs
beep n}ade, parties live separate from each other, and all basic mari
obligations, such as mutual rights and obligations of living together and¢
man_ta] Intercourse, remain suspended. Nonetheless, marriage subsiss
Part}es remain l}usband and wife. If either remarries, he or she will be guil
of bigamy. During the subsistence of separation agreement or decree
judicial separation, if one spouse dies, the other will succeed to his property’

A decree of judicial separation will be made only if there is a valé

marriage between the parties.? Similarly, a separati 1 '
: ] . ; t will be vali
only if there is valid marriage between th B aETOemen YWl

e parties. : wil
ESlthelea s biomtagtooment. parties. If marriage is void, s0

When i ivi :
stati®iof parties are living separate under a separation agreement, (¥

; ..separation will come to n end the moment parties resus
Z(:)l:iatl;:za:ltgltle t:;‘ Fe;?l?:l the agreement. On the other hand, if r;)arties want ¥
i o af];s uc: segaratxon, an 91'.der of the court rescinding the dec®
e et tce.a ecree of judicial separation is a judgment in 't

» the court will rescind a decree whenever the parties ask for it

o SEPARATIQN AGREEMENTS
separation Egl‘eemix:::sthe countries where laws are based on English i
the modern English | are regulated by the general law of contract, though” .
e aw, certain aspects of the separation agreements "
2: sz;'uslmha v, Broom.mma. AIR 1976 AP 77.
ishwanath v. Anjali, ATR 1975 Cal 45,

3. Section 10(2), Hindu Marr; |
S L)y Marria ; !
Act_specifically provides for g:: Act, 8. 23(2), Special Marriage Act and S. 26. D“Wj

(114)

Suppose, the parties entered into the agregmcnt on the assumption that tthcyy
were lawfully wedded, but when it was dxscoverc_d %hat no lawful marriage
oxisted between them, the agreement became void.” An agreement may.be
voidable for fraud, misrepresentation, coercion, undue influence. A separation
agreement may also be illegal just as any other contract may be, such as
where the purpose of the agrecment is to promote adultery.

L Covenant is agrecment.—In India, not many Spouses enter. nto

separation agreements, and whenever they do so, these are simple scpa‘l'atl‘(m.
agreements. But in England, scparation agreements have b(%coma.l vcf'\y
specialized, and contain many terms, such as non-molestanon‘ c aduFb
maintenance provision for the wife, wife’s covenant not to su¢ the hub?}i‘.? d (:lr
mamtenance, arrangements for custody and smaintenancs alde l,- 5 d
settlement of property, covenants not to bring matnmonm.l proceedmf:,* l}qn
B = covenants may be entered into the separation agreements 1
lndiay too. R
The non-molestation clause is usually worded thus : neither spousc \.w“
molest, annoy or interfere with the other. The nature of act or acts amounting
' molestation is thus stated by Brett, MR : s e orit
I am of the opinion that the act done by the wife or by bcr dl:mlo(: 0):.
E“Btbe an act which is done with intent to annoy, and does 10 ta(ft' dﬂct Hone
« Putthe latter proposition into another shape, that it must l_)c,flt[}:out more
&i’mer with a knowledge that what she is doin.gr must .of ltSC'lf \(\il s e
0y her husband, or annoy a husband with ordinary an |

1, -

k s"lsectum 23, Indian Contract Act

3 Fogr @ V. Gallaway, (1914) 30 ILR 531
rson v. Aylesford, (1884) 14 BD 792.

i
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- 1
ﬁeehnIgt:a wife commits adultery and give.s birth to a child consequent_thcreto.
it does not amount to molestation, but in case she holds out thp child tg g
the child of her husband, it would amount to molestat{on. Similarly, if 4
spouse petitions for divorce, it will not amount to molcstgtlon. unless the gy
is filed with the specific intention of causing annoyance.

Covenants relating to maintenance of the s;)ouse ar}d maiptenance‘
custody and education of children are gnforceabl_e. There is conflict in the
judicial opinion whether covenants relating to maintenance are enforceable jf
wife is found guilty of unchastity.* It is submitted that_ if the covenan
granting maintenance is couched in absolute terms, the maintenance will he
payable under all circumstances even when wife becomes unchaste or gets
divorce or judicial separation or gets the marriage annulled.’ Such a covenan
can be executed even when cohabitation is resumed.® In England, the recent
tendency is to regard the maintenance clause as a covenant for wife’s lifetime,

-and such a covenant is, therefore, enforceable against the husband’s executors
if he predeceased her.”

It seems that the court has the power to alter the amount of
maintenance agreed to under a separation agreement. It may be that sums
when fixed were quite reasonable, but might become wholly unreasonable, in

the light of subsequent events, such as inflation or change in the financial
position of either spouse.®

It appears that the maintenance clause in a separation agreement does
not lead to the forfeiture of the claim for maintenance, even though there may

be a clause not to sue for maintenance. English law has now made a statutory
provision to this effect.?

Covenants relating to custody and access are enforceable. But the court’s
Jurisdiction to make orders for custody, access, ete. in matrimonial
proceedings filed subsequently is not ousted. In English law, the
Gugrdianship Act, 1973 now lays down that a spousc may give up, in whole
or in part, his or her right and authority in relation to the custody or
upbringing of minor child and administration of his property by a separation
agreement. But that no court shall enforce any such provision if it is of the
opinion that it is not for the child’s welfare. " I India, under all personal laws
and under all the matrimonial statutes as well as the Guardians and Wards

1. Ibid.
2. Hunt v. Hunt, (1897) 2 AB 547,

3. Sqndhya Chatterji v. Salil, AIR 1980 Cal 244.
4. Kishanji v. Lakhman, AIR 1931 Bom

(1915) 39 Mad 358 hold that maintenance cannot Le allowed while Shiwe Lal v. Bok

- Ponnuchari. AIR 1941 Mad 727 and Thakur ¥

286 and Sathyabhamma v. Keshavacharya, [LR

Nagus v. Forster, ( 1882) 46 LT 675,

- Re Lidington, (1940) 3 All ER 600; Kirk v- Eustance, (1937) 2

491 (Housc of Lords), All ER 715 (1937) AC

5 Sce' Matrimonial Causes Act, 19
Maintenance Act. 19 ;

Section 34(1), Mat,

Section 1(2),

BB Shotiiains: 73, Section 35(3'). and Hindu Adoptions and

9. rimonial Causes Act, 1973.

10.

,

/

,x,
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'

rts have held that the welfare of the child is the paramount

A“":lheing;l and, therefore, here the position seems to be the same.'

:sht of a spouse to sue for divorce, judicial separation or nullity is
i if there is clause to that effect in the separation agreement.
oot lost evm:net:imesr, parties stipulate in the separation agreement that
Howeles 8(;, m shall file a petition for divorce or any other matrimonial
migher.of e the basis of conduct that has occurred in the past. This is
ihe 0nRose clause, and under English law, such a stipulation is
‘anefi RzoIse. v.necessary that such a clause should be expressly included in the
xS tt- lxi cannot be implied. In India, there is no authority which holds
(ha:?l‘::lll?bse Clause is binding or otherwise. .
Discharge of separation agreements.—The separation agreements
i their formation as well as discharge are governefl by the law of contracts.
3 gischarge of a separation agreement, desertion may commence, the
g:bility of maintenance under the agrecment may cease, and, in fact, all
1erms stipulated thereunder may cease to be opcratn./e. .
A separation agreement may be discharged by its own terms, oi' it may
b discharged by a later independe.nt agrcergent between the p_artles. t seentlgj
that resumption of cohabitation will also discharge a separation agre‘em‘ert'mh,‘3
though under English law, it is a matter of some doubt. But it seems {32
question is one of construction of an agreement. If unde'r the agreement,
husband has created a separate trust in favour of the w1'fe aqd ghllflren, f)ﬁ
wvenanted to pay the wife an annuity for the rest of her hfg, h:s liability ;m
remain, even though the parties have resumgd cohabltat.lon. A separa uin
sgreement may obviously be discharged by its breac}.l. if the other par){
wishes to do so. In this regard, separation agreements differ from comm}ler;gat
antracts, as innocent party is not bound to inform the spouse in brezcalc at
hehas accepted the repudiation.’ Breach of some terms of agreement does 2;
nean that the entire contract will stand discharged. If two covenants are

. interdependent, breach of one does not mean that the othe’r stood repudiated
¢ wtomatically. Thus, in Fearson v. Aylesford,’” a husband’s covena

nt to pay
and were

maintenance to wife and wife’s covenant not to molest her husb uld still

reated as not interdependent and thus it was held that the wife co
enforce husband’s covenant, though she failed to perform her own.

Remedies for breach of scparation agrcements.—-DamagIes mayal:s:
taimed for breach of any covenant in a separation agreement. ; ?ip\pz of
dific performance may also be claimed for : (a) execution ofi 8 uition
“Paration, and (b) enforcing contract for creation of a trust. An anUhﬂ R
1y also be granted to prevent the breach of a negative coyenamty el s

“on-molestation clause.’

' ;f;‘ Chapter TX of this work.

O & ; 63 (House of
loo:hv' Rose, (1883) 8 PD 98; Rowley v. Rowley, (1866) LR ISC & Diwv. 63 s
)

:. See Batesman v. Rose, (1813) Bow 235

" 0o Lush, Husband and Wife, 438-444 (4th cd): also see Na
5, Pﬂrdms and Nicol v, Nicol, (1886) 31 Ch D 524.

6, usgg,vl' Pardy, (1939) All ER 779.

1 4 UB 792.

“~ders v, Roduway, (1852) 16 Beav 207

gus v. Forster, (1882) 46

P
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Agreement under Muslim law

It is a unique aspect of Muslim matrimonial law that certain agreemepg | ¥

entered into either at the time of marriage or subsequently thereto S_tiplﬂati
future separation or divorce are enforceable. These agreements mainly relae
to the following two matters :

A. Regulation of matrimonial life, and

B. Stipulation for dissolution of marriage or separation on th
happening of a stipulated contingency.

However, as under other Indian personal laws, only those agreements
are enforceable which are not against public policy or unlawful. A simple
agreement for future separation is void and unenforceable being againg
public policy.

Under Muslim law agreements, stipulating the following ar
enforceable : (a) husband’s covenant that he would not contract a sccond
marriage during the subsistence of the first, (b) husband will not remove the
wife from the conjugal home without her consent, (¢) husband will not absent
himself from the conjugal home beyond a certain period, (d) spouses will live
at a specified place during the subsistence of marriage, (e) certain amount of
dower will be payable by the husband to the wife immediately after marriage
or within certain stipulated period, (f) husband will pay to the wife, a certain
sum of money periodically or lump sum for maintenance, ( g) husband will
maintain the children of the wife from her former husband, and (h) husband
will not prevent her from receiving visits from her relations.

It appears that reasonable stipulations in an agreement regarding the
place where the wife wants to reside are enforceable,” but the stipulation after
marriage that the wife should be at liberty to live with her parents has been
held void®> However, under certain circumstances, such stipulation may be
valid. Thus, where husband agreed to live as Khana-damad at wife’s parents
home, or stipulated that in case he took a second wife, the former wife would
be at liberty to live at her parent’s house or stipulated that wife would be
entltled_to a certain sum of money for maintenance,’ the stipulations were
held valid. Similarly, a stipulation with his third wife that she would have the

right to divprce or live at her father’s house in case the husband brought
anyone of his forme

take a very broad E vesfmhmatl’imonial home was held valid.’ The Shia
Ty broad view of these coven . iee . onts

between the spous ants; all conditions in agreem

forbidden.*

Similarly, an agreement stj 1 1 |
o 3 stipulating that certain amount will be paid
periodically or in lu.mp sum, either by way of maintenance or otherwise, to the
arriage or (}:n t{)le l:iappening of a certain contingency are vall
© “1US, @ husband made a settlement of certain rties
. . . pr()p(’
under an agreement with his first wife. After sometime he divorced his firs
L. See Ameer Ali, M
. « Muh
2 Iiuslemb:f ammadan Law, Vol, II, 321

-322 (5th Ed)
ILR (1904) 6 Bom LR : I ) 18
CWN 693; Fatima VN 728; Iman Ali v, Arfatunessa, (1913
3 iy, M. Kh ur Md., ILR (1920) 1 Lah 597,

; an, AIR 1971 J&K 40 (FB
;. g:f,;nr:d ; Shamsard, AIR 1936 Pesh 195).
5 tn v. Soneka, (1954) 59 .
6. See Fyzee, 121-122. g2

&
=

es are valid unless they stipulate to legalize what B |

189)
| Th
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i e recovery of the properties he had settled upon

afe and brod gttﬁs;uéggozvg'; was en:i);:lcd to enjoy the income of the settled
, 1t was . : her lifetime, even though he had divorced her.!

e law, spouses can validly enter into an agreement either

Under Muf‘h“:_ia ge’or thereafter stipulating that the wife will have the

n:,ircing divorce on himself on the ht?ppening 'of certain

‘ight of prone h as his taking a second wife or treating her with cruelty.

w"ti'.‘genflle; ?:lfz.k-i-tafweez or delegated divorce.”
g d commits breach of any stipulation in the agreement, th.c
. l:::t;?pulated therein ensue. Thus, it may defeat the husband’s suit
uen

i i 1 ] intenance or payment of
“otion,” ve rise to the wife’s claim for main '
B on dg;wer immediately, or entitle her to live separate from her

,t the time of

{he entire sum 0
husband.
JUDICIAL SEPARATION "
icl . 1 is viewed as a lesser evil than divorce, since it caves
Judlc(lial sei%&;'r?;lc(:)r:l::?livalfion. Ordinarily, judicial separatior} may either
i 00::-iliation or divorce. In exceptional circumstances it may mean
lea:n?n;:ogeparation. such as when parties abhor each other as much as

divorce." WA, 5 .
¥ Zl:lh:i::ial separation and divl;)rce.—Al decreee nodfS J::::iﬂl fg;;agﬁg
docs not dissolve the marriage bond ' ut merely su;p Lt L
shligations during the period of subs¥stence of the ecreIe, ?he Sl i

ife. Neither party is free to remarry. In the ¢ ;
bﬂ:eh::::;:g zrxnggiring the slx)lbsistence of the decree of Ju(iixcnal sci);}a;lavt;::é
the other will succeed to his property. On the other hgnd. a screlz)(lz. i
puts the marriage contract to an end; all mutual rlghts and o fl{fn bl
spouses cease. In other words, after a decree of dlssolgtlon (:1 e t(;
marriage tie is broken, parties cease to be husband and wife, an

ree of
Lgo their own ways. There remains no bond between th§m~ ?ﬁe;;niii, and
F.div"rce, parties are free to remarry. Matters relating 1o

maintenance of the wife and maintenance and cust_Ofi)' of children may pe
igitated both after a decree of divorce as well as judicial SCPamSt‘O‘:: D

Judicial separation and separate residcn_ce.———Upder 0001: ccrtair;
Hindu Adoptions and Maintenance Act, 1956, a Hindu wife n;lay;band o
founds, live separate and claim maintenance from her ‘ urcscmialancc
Movisions are different though there is some Supcrﬂuoutb her divarce

ten the two.* May be, in a given case, a wife does not WaRE Fia ) o
O judicial separation, yet she does not want to live .thh erher o pund
110 ground for divorce or judicial separation 1s_avallable to r;der e
« Separate residence and maintenance is avallal.)le to her u e
» Hindu Adoptions and Maintenance Act, a Hindu wife may

idence and
® remedy of judicial separation and remedy of scparate resi

;:Myd“" V. Mydeen, AIR 1951 Mad 992.

' 77 Bom LR
422iy“ V. Ataullah, AIR 1933 Lah 885; Badrunissa V- Maffitulla, (1871)

: ; 13) 18 CWN
- Moy V. Husainbi, (1904) 6 Bom LR 728; Iman Ali V. Arafatanuisa, (19

4 %93; Fatma v, Noor Md., TLR (1920) 1 Lah 597.
5 poum v. Kampta, ILR (1965) All 389.
¢ V. Narendra, AIR 1972 SC 459.
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maintenance are not the same. During the su_bsisteqcc of: decree of judic
separation, it is no longer obligatory on the parties to live with each othg, By
an order under Section 18(2) is not of the same quality. For instance, g Ordey
for separate residence and maintenance on the ground that the husbanq hag
a second wife living, will subsist only till the second wnfp is alive. If the secondk
wife dies or marriage with her is dissolved, the othfzr wife cannot insist t, live
separately.' A decree of judicial separation is a Judg'mer.xt in rem and y)
remain operative till it is rescinded, while this is not so in case of an ordg
under Section 18(2).° A wife living separate under an order made un,
Section 18(2),° may choose to live with her husband at any time. She neegd o
get the order rescinded. But for resumption of cohabitation by the partj
Judicially separated, it is necessary to get the decree rescinded. In Judicig
Separation proceedings, the court has jurisdiction to make orders in ancillary
proceeding for maintenance of spouses and custody, etc. of children and ¢
settlement of matrimonial property. Under Section 18(2), only order that can
be made is of maintenance of wife. Under the Hindu Marriage Act and the
Special Marriage Act, if after a decree of judicial separation, parties have ny
resumed cohabitation for a period of one year, either party may seek divore!
This cannot be done when parties are living separate under an order made
under Section 18(2), Hindu Adoptions and Maintenance Act, even if parties
have been living separately from each other for many many years.

G::ougds of judicial separation.—In all systems of law, judicil
separation is gr?.nted on some specified grounds. In some systems, grounds
JudxclalAseparatlon and divorce are the same, while in some they are different

. Under Section 10 of the Hindu Marriage Act, all the fault grounds for
divorce are also the grounds of judicial separation.! This is also the positio
under Section 23, Special Marriage Act. However, under the Specid
Marriage Act, _there 1s an additional ground of Judicial separation, viz, @
decree for restitution of conjugal rights has not been complied with.® Under
Section 34, Parsi Marriage and Divorce Act also, all grounds of divorce art
grounds for judicial separation.’

Under the Divorce Act,

obtained "on the ground of adultery or cruelty or desertion (without
reasonable excuse)® for two years or upwards."®

Under Musli i s - dici
1 i uslim law, there is no provision for a decree of judicid

Since most of the ounds of judici i .
grounds of divorce thegr 0 Judl‘f‘al separation are the same, or akin0

be

- Annumalai v, Perum

avee, AIR
- Godhabai v. Naraya ey a1

1
2

na, (1972) MP LJ 10
3. See S. 13 i ( '
2 (IAXi1) of the former and S 27(2) of the latter.
5

- These are grounds laid d p \
- Fault grounds as laid oWn In sub-sections (1) and (2) of Section 13

39; Rohant v. Narendra, AIR 1972 SC 4 L

¢ Rt Ak down in sub-section (1) and (IA) of S. 27.
7. Section 34,

8. Words "without rea "

B iy sonable excuse omitted by Act 51 of 2001.

-

S
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ower to pass a decree of judicial separation instead of divorce, even
court has P h prayer is made in the petition. It may happen in a case that
though DO e has failed to establish the ground of divorce alleged by him
bae pe"monernd for judicial separation is made out.' The Madras High Court
though 2 grolc; the view that a petitioner may pray for lesser relief of judicial
BREEP essc_:n a petition originally filed for divorce even at the appellate
separ%tlonc;mndra v. Suresh,” an interesting situation arose. The petition for
LS i s filed in January, 1966. The Divorce Court (additional District
e wased a decree of divorce on September 25, 1967. On appeal, the High
JREES rted the decree of divorce to a decree of judicial separation. On the
Gt con::m appeal, the High Court said that the decree was effective from
lette";’s gga:m which it was passed by the Divorce Court, and since by the time,
% 1 t:ters patent appeal came for hearing, a period of two years l_’na}d elapsed
t!me : the passing of the decree of judicial separation, the petitioner was
sm('fl d topa decree of divorce under Section 13(1a)ii), Hindu Marriage Act,
igt516 ’(Junder the section, as it stood then, non-resumption of (_:ohabitation for
a period of two years or more entitle eithgr party to sue for divorce. Nov; t}];e
period has been reduced to one year). This means that the court grante }: e
divorce on a ground which was (and which coul.d not ha.\x{e been taken, as then
the ground did not exist) not taken in the original petition. .

The Marriage Laws (Amendment) Act, 1.976, has. given_ ftatléto}:y
recognition to this power of the court under the Hlnt:lu Marrlage Act, an tf e
Special Marriage Act.® But under the Hindu Mgrnage Act', xf: a p?tltlorlld or
divorce is filed on the ground of change of religion, renunciation o fw'm;j 'ci(:l.
presumption of death,® the court has no power to pass a decrefz l()MJu i 3
separation in place of decree of divorce. Sim11ar:ly, 'u.nder the Specgz argggn
Act, the court has no power to pass a decree of judicial separation in a petitio
for divorce on the ground of presumption of death.’

e p— ‘ i 235.
;‘ Bhagwan v~ Amar Kaur, AIR 1962 Punj 144; Vira v. Kishamma, AIR 1969 Mad

3‘ Ly Kishtamma, cited earlier.

* AIR 1971 Del 208
+ Section 13-A
5. Section 97.5.
: Cl8use (ii), (vi) and (vii) of Section 13(i)
" Section 27.4,

g W



Chapter 9

RESTITUTION OF CONJUGAL RIGHTS AND
REMEDY FOR BREACH OF DUTY TO COHABIT

INTRODUCTORY

Hindu law and English Common law have been wedded to the notion
that on marriage husband and wife become one. Hindus categorically laid
down that wife was ardhangni, half of the husband. The Hindu sages enjoined
that every Hindu must marry, since before marriage a man was incomplete;
it was on marriage that he completed himself. But the Hindu did not take the
notion of fusion of personality of husband and wife to the extent as to lay
down that on marriage, wife’s chattels and other assets become that of the
husband, as was the position under English Common law. The peculiar fall
out of the common law doctrine of unity of personality was that one spouse
could not sue the other, Similarly, though consortium has been likened to the

right attached to ownership, in one important respect, this analogy breaks
down as the duty to cohabit, as between the spouses, is legally unenforceable.
The result was that the only remedy that a deserted spouse had against the
other was the petition for restitution of conjugal rights.’
; Like many other anachronistic remedies, the restitution of conjugal
rights dates back to the feudal England, where marriage was considered a
property deal: and wife was part of man’s possession like other chattels. Wife
was treated like a cow, if ran away from master’s shed, could be roped back.
It is a remarkable feature of English law that many anachronistic common
law actions were abolished in other spheres, but they survived in matrimonial
1. Originally, petitions for restitution of co

and after a lapse of the period
e or judicial separation. But the
maly and was eventually abolished

party to sue for divore

remedy of restitution had me a complete ang

by the Matrimonia] Procded

ings and Property Act, 1970,

! inder general law, €0
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nsplanted in the colonies.! Restitution of conjugal
- th?jre'wm(;f:ﬁ t\::s xlt)lade available to members of all communities
e yeriod of the British rule in India. In India, a decree for
a?ycgnjuga] rights can still be executed by attachment. of
erty. In modern India, the remedy is available to Muslims
B Hindus under Section 9, Hindu Marriage Act, }:0
i 2, Divorce Act and to Parsis under Section 36, the
Christians Pnde;rslgcg?\?ofce Act and to persons marrying in the civil form
Parsi Ma"?agezz Special Marriage Act. Except under Muslim law, a d'ecree
under Section féonjugal rights enables the wife (under Hindu and Parsi law,
195 restltutl‘::,‘if‘_’ ) to claim maintenance as an ancillary relief under the I.{mdu
h“Sb'.md g d the Special Marriage Act, and Parsi Marriage and Divorce
Marr}age Aclt ar:aither party to sue for divorce if decree of resti’gution is not
Adt, 16 entl?tisfor a period of one year or more.’ The remedy, which has been
@;‘t)ll;eia\l‘;:;d worse tyranny and worst slavery, should be, it is submitted,
!

sbrogated from the Indian law.

The provisions of Restitution of Conjugal. Rights » s,
The provisions for restitution of conjugal nghts_ are identical in the
Special M;)rriage Act and the Hindu Marriage Act. Section 9 of the latter runs
under : :
- When either the husband or the wife has without rqasorcxlable fxc;s:);
1 i ther, the aggrieved party
withdrawn from the society of the o > griey =L
it District Court, for restitution of conjug
apply, by petition to the [ : s
i tisfied of the truth of the
rights and the court, on being sa : — i
g S oo -
de in such petition and that there is no legal gre ‘
la!;)aplication shogfd not be granted, may decree restitution of conjugal
rights accordingly. '
Explanation.—Where a question arises, wheth_er the}e\re ::trsd et;ee:f
reasonable cause for withdrawal from the socxerﬁ', ;zmz i
proving reasonable excuse shall be on the person who

jaw and fr
rights 18 a
ta very €
titution ©
ndent’s

f criminal conversion

—
-

For instance, the common law action for damages fgr the tort o e
was abolished in 1857, but it survived in Mat..nmomaI lda‘w astitz;:nafor e e
for adultery per se against the correspondent in husband’s PCU e e was
ground of wife’s adultery. The husband could sue for dam(';l,,c i Ty
tortuously injured as he had interest in his wife’'s service an dmin s c(;nvcrsc e,
his quasi-proprietary rights. But the wife had no such" reme ya i e

Law Reform Committee has recommended that "whore reasonable medical and
tortuously injured, the other spouse should be _able to rgcove; b2 ‘uence of injury. such
nursing expenses and all other costs properly incurred in co g (;‘mg domestic help to
45 reasonable visits to hospital and reasonable cost of pr o‘:arl recommended the
replace the injured partner.” The Law Commission has simu l)zvn EIEE & elaim
abolition of action for loss of services and consortium and its if‘;?p'ns S hdault) of tort
Or compensation for financial loss suffered by the plamti ment, seduction and
ommitted to a third person. Similarly, the tort for «zgtxccud1 T iton o

bouring which were virtually primitive remedies surviv m 4 blackmailers. These
breach of contract to marry was a fertile field for gold diggers zu;2 eform (Miscellaneous
temedies have been abolished in English Court by the Law
2. o Visions) Act, But most still survive in India
" o er 21, Rule 32, Civil Procedure Code, 1898. Special Marriage Act and
X 1on 13(1A) of Hindu Marriage Act; Section 27(2) of Specis >

10n 32-A (iXii) of Parsi Marriage and Divorce Act.
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from the society.

The provision has been worded differently in the Parsi Marrig
Divorce Act from the Hindu Marriage Act and the Special Marrig
Section 36 runs as under :

Where a husband shall have deserted or without a lawfy

ceased to cohabit with his wife, or where a wife shall have

without lawful cause ceased to cohabit with her husband, t

deserted or with whom cohabitation shall have so ceased may sue for

the restitution of his or her conjugal rights and the court, if satisfieq

of the truth of the allegations contained in the complaint and that

there is no just ground why relief should not be granted, may proceed

to decree such restitution of conjugal rights accordingly.

The provision is somewhat different under the Divorce

the state of the then English law of Restitution. The provisio
sections 32 and 33 which runs as under -

When either the husband or the wife has, without reasonable excuse,
withdrawn from the society of the other, either wife or husband may
apply by petition to the District Court (or the High Court)® for
restitution of conjugal rights, and the court on being satisfied of the
truth of the statements made in such petition and that there is no

lega.] ground why the application should not be granted may decree
restitution of conjugal rights accordingly.

. Noth?ng shal! be pleaded in answer to a petition for restitution of
conjugal rights which would not be a ground for a suit for judicial separation
or for a decree of nullity of marriage.’

Under Muslim law, Tayab;j

Where either the hu

£€ ang
ge At

I cauge
deserteq o

he party g,

Act and reflects
n is contained ip

i's formulation of the remedy is as under :
s!)and or wife has, without lawful ground

ract of marriage, the court
» may put either party on
f his or her legal rights.*
"without reasonable cause"
the remedy of restitution of conjugal rights
with the remedy under other personal laws;
coming under the Muslim law, the courts have

In this language if we substitute th
for "without lawful ground", e

becomes more or less at par
moreover, in most of the cases
used this expression.

t -
hat there is no legal ground why relief should not be granted.
1. See Section 9

-~
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. tion pre-supposes valid marriage.—It is a well established
i lt, if a valid marriage does not exist between the parties, no
roposition th'at tion of conjugal rights can be passed. But once the factum of
e is established, everything necessary for the validity of the
g valid mm::ﬁgzs capacity to marry and performance of requisite formalities
marriage 8 would be presumed.
Ofmarr'lages’ al from the society and desertion.—The expression
I Wlthdr?wm society" means cessation of cohabitation by a voluntary act
-wit,hdrawﬂl ;ont It means withdrawal from conjugal relationship. The word
°m38 rﬁswn (:ne.ans the same thing as cohabitation. Thus, it is withdrawal
e herelit of conjugal relationship, such as refusal to live together,
i b t}’::mae rz,larital intercourse, and refusal to give company and comf9rt.
i a"; is total repudiation of marital togetherness, man.tal
e iy hlx Rejection by one of the relationship coupled with difﬁcu}tnes
two-m-or:las f?(,;ction does not amount to withdrawal from the society.‘.ln
uf e alafrom the society, there is an element of desertion also. Dgsertxon
P se of the other would obviously amount to withdrawal from the
i sI-[Imvl:rever to establish withdrawal from the society, it is not necessary
mletz;'e (;cgal ciesertion. What is required to be cstablishefi 1s the total
t:;p?xlc‘iiation of cohabitation. Obviously, while the spouses are !n{:gg t?flett”:oerg
mere refusal to have sexual intercourse doe's not amount to wit ra}\;\ o
the society.” In a petition for restitution, it 1s not necessary to s O:i] t}?
spouses were cohabiting earlier, even if spouses d1d not co}}abltd z:tH I.w 0(;
cause of action arises, once intention not to cgh?iblt is established. 6 0’ e
the spouses refuses to cohabit with the other, it 1§ not necessary 'to S o“l i
the consummation of marriage has taken place. Even when partlesea(x)‘tcf alc tiog
together under the same roo_f. refusal to cohabit would give a caus
for a petition for restitution.’® S : o, S
The question of "withdrawal from the society" has come in an1 ke
manner in several cases in the situ{ztion where both spouhses w:::angcp:n s
and, per force, were living at two different placqs. They have ALELTE
under which whenever possible (either on holidays or by‘ tfgl ng‘imer m,
spouses visited and lived together for as long as was possible ((:j i
husband’s place or at wife’s place, and in this way they cqntmuc ; o hv
i S relationship
logether. But when for some reason or some mlspnderbtand'mg Fei il
“ured, the husband asked the wife to resign or give up her job a(ril ] R
i the place he was living. On wife’s refusal to oblige him, he filed a pe :
ituti i i is society, some courts
of restitution alleging that she had withdrawn from his agch g e
pﬂss"td the decree for restitution in favour of the husbun‘ bol ~th(;1 S
satrimonia] home being the place where husband has cstadlz}mt Lme
¢ Wife must join him there, otherwise it would be de(.:mcc e
drawn from the society of her husband.” Sandhawalia, C.J.

Cal 213.
~m.. AIR 1987 P & H 37 Sridhar v. Kalpana. AIR 1987 Ca

3 Jubeer v. Mauveer, (1972) 1 All ER 289

. \/:u"'"b” v. Weatherby, (1947) 1 All ER 563.

- ugopal v. Laxmi, ATR 1936 Mad 288. s

p {g;{l' See also Smith v. Smuth. (1939) 4 All ER 533; Wilkies V. Wilkies. (1
433

8,

3 1 Al

: - IR 1973 P & H
nm.‘h Kaur v, Kirpal Singh, AIR 1964 Punj 28; Surinder v. Gurdeep. A
P V. Bhagawati, AIR 1960 MP 212

g <
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ivi decisively as "weekend marriages." But some High Coyp
B)‘:'}l)r;fsstzcgle :h :irﬁ'erent vieyw and held tha't mgre I:efusal to resign tl}e Job wi|
not amount to withdrawal from the society. It is submitted that in dayg of
equality of sexes, the former category of Judgmgntsll are wrong. Further, ther,
is also misinterpretation of the word "cohabitation. (See Chapter 6, pp. 72.90
for the meaning of "Cohabitation").

In our submission, withdrawal from the society of the petitioner megp,

' cessation of cohabitation by a voluntary act of thg respondent. Cohabitatio,

means living together as husband and wife in the circumstances as they exist

If parties are forced to live separately becat{se of the requirement of their

employment, but meet together whenever circumstances permit, they are

cohabiting. In such situations, the matrimonial home is at two places, the
place where husband is living and the place where wife is living.

Where the husband dumped his wife at her father’s house and thereafter
totally neglected her, it was held that husband had withdrawn from the
society.” Withdrawal from the society-is total cessation of cohabitation. Mere
refusal to have sexual relationship while parties are living together does not
amount to withdrawal from the society.

For a petition for restitution, it is not necessary to show that parties
were earlier cohabiting but later on ceased to do so, where there has been no

cohabitation at all between the parties, petition for restitution is
maintainable.*

It is not a valid defence to a petition far restitution that there has been
a pre-marriage or post-marriage agreement to live separately.® Similarly, the
pre-marriage agreement under which the husband agreed to live at the house
of wife’s parents as Khana damad, is no defence to husband’s petition for
restitution® However, when parties are living separately under a valid
separation agreement, one cannot be said to have withdrawn from the society
of the other, or in desertion.” If one party has obtained a decree for restitution,
the other cannot obviously sue for restitution.®

Reasonable excuse or reasonable

matrimonial laws, whenever withdrawal from the s
shown to be with "reasonable cause"

defence to a petition for restitution of
Sectioq 33 of Divorce Act specifi
pleaded against a petition for restituti

all the
ociety of petitioner is
or "reasonable excuse", it is complete
conjugal rights.

callyflays down that only that may b;

s st a on of conjugal rights which is a groun

for nullity of Judicial separation. The other threi ng:atririonial statutes Ese the

expression "lawful cause” or "reasonable excuse" A ground for any

matrm:omal cause 1s obviously "a reasonable excuse." But "a reasonable

excuse” need not be equivalent to g ground for a matrimonial cause
1. Kailashwatt, ILR (1977) P & H 642 (FB),

2. Shanti v. Romesh (1971) ALJ 63, Pravi
sh, 3 ben v. Sureshbhai, AIR 1975 Guj 69; NR
Krish : ravin Wbhai, 975 Guj P
Radj hau‘" shan v. Dhanalakshmi, AIR 1975 Mad 333: Mirchumal v. Devi, AIR 1971

.;3. .‘S,ushila v. Prem, AIR 1986 MP 225,
« Yenugopal v. Lakshmi '
: . . Saba v, 3 49.
5. Brodie v Brodie, (1971) p 271; Ba: Fatima 51 ." i e
6. Pother v. Pother, AIR 1965 AP 40,
';. AE. Thirumal v. Rajaram, AIR 1968 Mad 201.
« PVP Sharma v. P Seshalakshmi. AIR 1975 AP 239.

cause.—Under

T~

]

D\ A
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ccuse"! may mean much less than a ground of a matrimonial
«regsonable eatrimonial misconduct which is grave and weighty will amount
cause: b{:‘ excuse. In sum, the following will amount to reasonable excuse :
wreaszol)lﬂa ground for relief in any matrimonial cause,

a

- matrimonial misconduct not amounting to a ground of a
(b) ?n atrimonial cause, yet sufficiently weighty and grave, or

uch an act, omission or conduct which makes it impossible for the
(c) ies pondent to live with the petitioner.

ing under (a) are obvious cases.” Thus, for instance, if
The qeger:fii:: g;lengetitioner is related to the respondent within degrees
7 est:flt!hsderelationship. or if petitioner is impotent or is guilty of cruelty,
! pmh'l b’lte for restitution will be dismissed.? The cases coming under ('b) and
de petlmm'li)ustrated from some decided cases. Thus, husband’s persistence
e 20 st live with his parents,® wife’s reasonable apprehension that it
gigape afe to live with her husband,” husband’s insistence® that the
odld l?e urvlvsife should eat meat and drink wine, husband having apot{l)mer
ve'get;an'?’s nagging by husband’s parents,’ husband’s keeping a concubine” or
mfe" o et drignks or drugs accompanied by conduct dangerous to oneself o‘r1
a;ihdlcr:l?"n h(:1sband’s acts of physical violence (not amount to cruel@y),12
flutsel)a;ld’s false accusation of adultery c;)rdl}xlzc?aggltyc :ng;:lr‘:ftm t}}fl S;:/;:'leé,s
husband’s overbearing, domineeru}g and dictatori e with’a e
extravagance in living and husband’s persistent friendship wit Ll
1 i ts to reasonable excuse. If a husband tries to pe
E?sp‘:::;: tie}):av:?:):l?vith his friend and on account of that she withdraws from
his society,” it is reasonable cause.
In Z)me cases, it has been held that it would amount to reasonable

7 . AIR
1. For instance, see Annapunamma v. Poparao, AIR 1963 AP 31235’1‘\""’112 v;\g{upllg(l% All
1975 AP 3; Robrani v. Ashit, AIR 1965 Cal 163, qudxs{x V. )atl.l n. B .
150. In some cases an attempt was made to give wider mwmf;; l}(:ol,R 177; Santosh
cause” Gurdev v. Sharma, AIR 1959 Punj 162, Madan V. Sar'la. 1 4 Ra:nﬁ-alE oy
v. Mahar, 1966 PLR 73; Shakuntala v. Babu Rao, AIR 19653 MP' R‘ o V‘AIOk;l‘ AIR
Singh, 1969 Del LT 519; Shanti v. Balbir, AIR 1971 Delhi 249; Rajoy V-
1969 Cal 477; Rama Rao v. Krishnamani, AIR 1973 M‘?d A 1995 Cal 110 (cruelty
2. Pushpa v. Vijai, AIR 1994 All 216; Himanshu v. Tapati, AIR 1995
as defence must be proved).
Y AIRp1947 All 16; Sakia v. Gulem, AIR 1971 Bom 166.
4. Jaindra v. Sivacharan, AIR 1965 J & K 59.
5. Shanti v. Balbir, AIR 1971 Delhi 294.
6. Chandrq v, Saroj, AIR 1975 Raj 88.
% Bhagwato v, Sadhu, AIR 1961 Punj 181, Mallappa v. Meelaww
But see Rohni v. Narendra, AIR 1972 SC 459.
8. Rabindrq v, Ramial, AIR 1979 Ori. 85.
% Anis v, Md. Istafa, TLR (1933) 55 All 743; Samraj
Mad 434,
2 geer V. Beer, (1909) 94 LT 704 (English caslg).h .
* Suland v. Butand, (1913) 29 TLR 729 (English case).
Bai Jammuna v. Dayal_?z. (1920) 22 Bom LR 241; Husant V. Rustom,
1 1222, Magboolan v. Raman, AIR 1927 Oudh'154.. .
W Jmmus v. Timmus, (1953) 2 All ER 187 (English case Kempt v. Kempt, (1958) 2 All
“8%el v. Russel, (1835) 2 All ER 187 (English case); Kemp
1, E:‘ 553 (English case).
elamma v. Dilip, AIR 1993 Ker 97

a. AIR 1970 Mys 59.

Anraham V. Nachachi, AIR 1970

! ILR (1906) 29

By W
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i titioner is guilty of such condgc;t or act which makeg it
?:g:sses,il:li 'f;'l(:: tgz respondentg:: live with the petlt.xoner".l Howevqr. a condygt
or act on the part of the petitioner v.vl.uch makes it impossible for th,
respondent to live happily with the petitioner v\.ro_uld.amount to reasonah,
excuse.? Restitution will be refused where the petltl.on 18 not. b?na fide or ﬁled
with an ulterior motive, such as to take possession of lefes property,® o
where the court feels that passing of the decree will not be just, reasonable or
equitable.* In cases coming under Muslim law, the courts havg gbseryed that
the failure of the husband to perform marital obligations arising either by
operation of law or under marriage-contract is a good dgfence to husband
petition for restitution.® In Itwari v. Asghari,® the court said that the very act
of taking a second wife constitutes cruelty, even thqugh polygamy s
recognized by the personal law. Similarly, restitution will not be granted
where wife is living separately from her husband on account of non-payment
of dower’ or where sexual intercourse between the parties has become illegal
such as after lian or zihar. Petitioner’s apostasy also disentitles him to a
decree of réstitution.’ The modern approach to restitution is thus summed up
In a case @uder the Muslim law (it is submitted that this observation is
equally valid under other personal laws) by Venkataramiah, J :

It has:to be borne in mind that the decision in a suit for restitution of
conjugal rights does not entirely depend upon the right of the
husband. The court should also consider whether it would make it
equitable for it to compel the wife to live with her husband. Our
notion of law in that regard have to be altered in such a way as to

bring them in conformity with modern social condition.®
Equalty apt is the observation of Vaidya, J. The learned Judge observed :
Restitution of conjugal rights is a relic of ancient
quasi-slavery was regarded natural.....and this barbar
sparingly awarded, particularly after the Constituti

force, wl.1ich guarantees personal liberty and e
opportunity to men and women alike.!°

times when slavery or
ous remedy should be

quality of status and

or grave and convincing.?

. Gurdeveo v. Sarwan, 1960 PLR 744; Tyl k itri
. Baboo Ram v, Sushia, AIR 1964 MP 73? R a

1
2
2. Hamud v. Kunra, ILR (1918) 40 All 332 Solo
5

ORI Anid AT 1os ek men v. Chandriah, (1968) 1 MLJ 289

- Bazul-ul-Rahee ;
16, Wahi v. Taz [:mihaﬂo,l.g& 1\136;;311 MLA 551; Sofia v. Zaheer, AIR 1947 Al
6. AIR 1960 All 694, '
7. Ibid.
8

10. Shakilg v, Gulam, AIR 197
11. AIR 1967 Punj 139,

Sh 1
yamlal v, Saraswati, AIR 1967 MP 204: Satya v. Ajai, AIR 1973 Raj 20.
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2 ears to be now established law that once the
ol Pl:(;otf}.latltthgespondent has withdrawn from the society of
ro;ll burden of proof that the withdrawal is for a reasongble
5 Zs,;:ondent,.l This has been made clear by adding Explanation
Marriage Act and S. 22 of Special Marriage Act. .
that initial burden to prove that the respondent has
he society of the petitioner is on the petitioner, and once .that
it is for the respondent to prove that there is a

is no legal ground why petition should not be

ted.—This relates to bars to matrimonial relief.

Consti
Sareetha V.
wnsﬁtution 4
g};:?n’eJézou(:'t has taken the same view as Rohatgi, J.*

L. Jyath
371,
4 Atmg

% AR
* AR

P W

idi i i i Act—In T

i alidity of Section 9 of Hindu Marriage Ac
Ttu\‘/:';:;:;la‘s,ubah.gy Chaudhary, J. took the view that Section 9_ was
a:]l violative of i‘ight to human dignity and privacy. Avafih B1l'1ra;1n
it a different view in Harvinder Kaur v. Harmander Singh. The

: . AIR 1983 All
i Pai v PN Pratap Kumari, AIR 1987 Kant 23; Bittoo V. Ramdas

Ram v, Narbada, AIR 1980 Raj 35.
1983 AP 355
1984 SC 1569
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Chapter 10

pIVORCE WITHOUT THE INTERVENTION OF
THE COURTS

INTRODUCTORY

Unilateral Divorce—Muslim Law
Despite the precept of the Prophet, "Oh, Allah, the most detesta'ble.ot." all
itted things is divorce", divorce is the most copious and umnhlblted
aspect of Muslim matrimonial law. Another remarkable feature of Muslim law

160 fdivorce is that in most cases, no judicial or non-judicial authority is needed

14k o effect dissolution of marriage.’

191
|
19
19

3

F
:
F

(

. W

Non-judicial divorce under Muslim law may be classified as under :

I. Unilateral divorce by husband. It is called Talak. Talak may take the
following forms :

(i) Express talak

(ii) Implied or contingent talak.

(iii) Delegated divorce, talak-i-tafweez.

(iv) Divorce by mutual consent : (This would be discussed in Chapter 12

. of this work) : This has two forms :

"~ Mus)j

(a) Khul, and
(b) Mabaraa.

Unilateral Divorce—Talak :
It is a unique aspect of Muslim law that husband hgs the unilateral
power of pronouncing divorce on his wife without assigning any reason,
¥ithout any cause, literally at his whim, even in a jest, or in a 'staye. of
Infoxication, and without recourse to the court or any other Ju.dlcxal,
nistrative or familial authority, when no one is present (though Shia law
f8quires two witnesses), and even in her absence, by just uttering the fo_rmu}a
iltalak, I short, it is his unilateral act. This form of divorce is recogmsed_m
Wodern India, Al] schools of the Sunnis and Shias recognize it. Abdur Rahim
SVes its rationale thus : with a view to regulating marital relations, Muslim
- 38igns predominant position to the husband, "because, generally
8 he is mentally and physically superior of the t}vo."' Thfe .real Feas§n
a1 be that in the then prevailing anarchic soqlal cqndltlons in tlc
feas'bm Wworld, where a wife could be given up in a joke, it was th_c7 (:in‘i
e regulation of marital relations. What is sad is that it has survivec1

e ———

’ Judidal"div"'ce was introduced only in 1939 by the Dissolupon of Muslim Marnage
2 Mudo-f t year and under the Act only wife can sue for divorce.
im Jurisprudence, 3217.

(131)

P W
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o t. "I have divorced thee." This is the third pronouncement. The
i > i ality of sexes and enjoin t pouncement, = ; ds di : : - The
o o, o T R R e can b andsregiod omy in he
Pathummal, the judicial conscience of Khalid, J. was disturbed and he call ed idda. Thef e prevailing B S s A i e G T

e roaity.* context 0 uld endlessly pronounce divorce and revoke it. The Prophet laid
Of th f talak, the Shi 1 1 pusband €0 : t, the marriage would stand dissolved. A

e four modes of talak, the as recognize only express talgh and R that on third pronouncement, { xag lld stand dissoived.
delegated talak. The Sunnis recognize all the four forms. ' downcr deterrent was imposed on this practice by laying down that parties

Express Divorce.—When husband uses clear and unequivocal wopg o not free to remarry again unless the wife married another man with

such as "I have divorced thee", the divorce is express. The express talak fy)) W;:m marriage was actually consummated and then the marriage was
into two categories : :issolved On the completion of idda, the woman was free to remarry her

(a) talak-i-sunna (approved divorce), and (b) talak-ul-bada er husband. This was probgbly meant as a penal provision to chastise the
talak-un-biddat or talak-ul-bidda (unapproved divorce). The {;asoiz g;:l])and who reP“di?ted his wife. No t l}ogghts ORI O e L
distinction between the two is that in the former case, the| i wasa greater punishment and humiliation tf) the woman. .
pronouncement for divorce is revocable, that is why it is callg Talak-ul-bidda.—The talak-ul-bidda, whl'ch came into vogue during the
approved divorce, while in the latter, it is irrevocable second century of Islam, has two forms : (i) triple pronouncement of dworcc':I
Talak-i-sunna has two forms : (i) ahasan, and (ii) hasan. The| pade in a period of tuhr, either in one sentence, such as, "I d}vorce theti
former is most approved and the latter is just approved riply or in three sentences, "I divorce thee", "I divorce thee”, "I divorce t}}f:e :
Talak-ul-badai also has two forms : On the third pronouncement, the marriage stands dissolved irrevocably. (i1) A

(1) triple divorce or three pronouncements at one time, and single irrevocable pronouncement of divorce made. in a period ?f tuhr or even

(i) one irrevocable pronouncement. otherwise. In this form husband may say to his wife, "I have d}vorced thet;: ;n

: Ahasan talak.—Ahasan talak consists of a single pronouncement of talak-ul-bidda form." It a Iso results in dissolution of ?arna'g;z lrresziagi); a?x
divorce made in a period of tuhr (purity, i.e., period between two menstruation | tis form also, remarriage can take place only when wi ek ux;] Sg o
courses), or at any time if wife is free from menstruation, followed by intermediate marriage as in hasan tala.k. In this form of talak, t eThuprtcm
abstinence from sexual intercourse during the period of idda. The| COout has held that talak to be effective has to be pronounced uez e
requirement that pronouncement of talak should be made during a period o “pronounced” means to proclaim, to utter formally, to utter rhetorically.

=

tuhr applies to oral divorce, but does not apply to talak in writing. A "fatwa" has been pronounced that Indian Muslims should not take
. The advantage of this form is that the divorce can be revoked at any | éourse to this form of divorce. :
time before the completion of the period of idda. Thus, hasty, thoughtles Talak-ul-bidda in any form is not recognized among the Shias.

divorce . . . :
implied?yfn'?‘lj:ul: prevented. Revocation of divorce may be made expressly ot Implied and Contingent talak.—Sometimes the words used in the

cohabitation or lsféxt:xe:;) X tt,l;e garietion of pe riod of idda, husband resume { pronouncement of talak are not clear, such as when husband says to his mieh’
retained thee" the dim reourse with his wife, or says to her "I ha® & ‘Igive up all relations with you and shall have no connection of any so:'it.: wi

talak-i-hasan V\;hich al:, orce 1s revoked. It is the revocable aspect o r yo0u," or "I have released thee from being my wife." In these cases, the divorce
: makes it the popular and approved form of divorce. ¥ill be implied if intention to divorce is clearly expressed.

Hasan — -
formula of ta‘l;:lka{‘i.e Ir'flhd‘;s g Jorm 2f talak, the husband pronounces t,he When talak is pronounced so as to be effective on the happening of a
tuhrs. If the wifs ia ';mt m:;:::u tl::iee ) three times during three successiVt | future event, the divorce becomes effective on the happening of tht:e gvefg]'
made after the interval of a 211 : g, the pronouncement of talak may ¥ is known as contingenit divorce. But repudiation cannot be qualified w1

ntl'lﬁ orl thirty days. When the thi [ @option. If a husband says to his wife, "I have divorced thee but I reser_\l'lcgo
that ; mes ninal and irrevocable. It is necessa’ | myself i X i1l be, yalid and, cRticRefE=e
each of three pronouncements should be made when no intercourse h& | void? QR ox thros days,™ the falak i

of tuhr, , the husband, without hesing o, & Yife, is having her PP Hamad Al . mpigzant is a good illustration of both implied and
wnfingent divorce. In this case, when wife insisted on going to her fat.hfir,:
%8Se, husband said to her "Thou art my cousin, my Patemﬁlmu‘ggrss
ave retained thee." Then in the next period o - -dughter, if thou goest." But the wife left for her father's house.

used by the | : impli i hile wife's going to her
1 i usband titute implied divorce, whi 4
A oeai Riacunces CVEEg 0? father,s house constitut?:)}felcsntirllgerilt event. It was held that this amounted

again gets her period revokes the talak by express words. When " | L. Sheikh Fazher v Aisa, ILR (1929) 8 Pat 690; Salema v 30T, e o

- period of tuhr, H, wi : ; ’ 3‘ hamim Arq v, State ‘of Uttar Pradesh and another, AIR 2002 SC 3551. Assam 14
o ‘. - Bismillah. AIR 1936 All 387; Mirian V. Maimma, AIR 1949 Assa :
. ILR (1873) 2 All 73,
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- ‘a"‘;‘: Shias do not recognize implied and contingent divorce.
De:egated talak or talak-i-taﬁfaeez.—D.elegated divo}x]-ce is recognizeq
ong both the Shias and the Sumx§. Muslim husband has the right t
ﬁegate his power of talak on his wife or on any o.ther person. He mgy
delegate the power absolutely, conditionally, temporarily or permanently, §

revocable. The words_used and the person designated in the delegation of
power must be clear and certain. ,

Since under Muslim law, wife has no power to dn}rorce h?r husband, j
was the only way wife could obtain such a power, and, in fact, in ’thc hand of
the Muslim wife this became a very pot;ent. weapon to obtain freedom,
Sometimes, in pre-nuptial agreements, this is included as one of tbe terms,
Usually it 1s stipulated that if the husband took a- second wife (this is how an
attempt 1s made to prevent polygamy) or treated her with cruelty, the wife
will have the option to pronounce divorce on herself. Such agreement has
been held valid.' Talak-i-tafweez merely gives the wife an option to pronounce
talak on herself on the happening of the stipulated event; it is for her to
exercise or not to exercise the option. The happening of the stipulated event
does not result in automatic divorce.” The wife may exercise the power

whenever she wants even subsequently to the filing of suit for restitution by
the husband.®

When the power is delegated to the wife under a pre-marriage or
post-marriage agreement, it is not revocable.

Constructive divorce—Ila and Zihar.—The constructive divorce has
almost become obsolete in India. In Ila, husband swears that he will have
nothing to do with his wife and abstains from her society for a period of four
n{onths. On the expiry of the period of four months, marriage stands
dissolved. In Zihar, upon the husband expressing his dissatisfaction with his
wife by comparing her with the back of her mother or any other woman
thhn} thfa degrees prohibited relationship, the wife acquires a right to refuse
cohabitation with him till he performs a penance, and if the husband refuses
to perform penance, she has right of judicial divorce.

Capacity to pronounce divorce.
talak can be pronounced only by a person
:);;l;;rty A minor or a person of unsound

The most curious as
pronounced under compuls

—All schools of Muslims agree that
of sound mind and who has attained
mind has no capacity to pronounce

pect of the Hanafi law of talak is that divorce

father or some other person or
gnize a divorce pronounced under
d by fraud. The Malikis and the

: : ion, to please one’s f:
in jest 18 valid.* The Shia law does not reco

; or undue influence or obtaine
Shafiis also do not recognize a talak prono

k &

permanent delegation of power is, but a temporary delegation of power is noy
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intoxication is valid.'! In India, it seems to 'be the
anced fmd(:;,at talak pronounced under voluntary intoxication is valid.
ﬁ:ﬁﬂh@d wedwthe Malikis do not recognize any talak pronounced under
Shias 81
mﬁc"m' f Muslims agree that a talak pronounced by one w}}o
All sch0013 firious' or in a faint or in sleep, or unconscious or 1o§t. in
g ?nvalid. But a dumb person may pronounce divorce by signs,
nit‘hu'len'tt;:'ate he should do so in writing.?
ke h' i ;)f talak.—No schools of Sunnis prescribe any formalitigs
Fomah?hcs Shias insist that divorce must be pronounced orally apd in
flok. But ftewo competent witnesses, and the specific formula of divoree
je presence 0 ed. They also insist that talak should be oral, unless the
ot be Pronouglc 1 : incompetent to pronounce it orally. Among the Hanafis,
i £ phy.:lca Z’n writing,® and any words may be used, though intention
e ordiv?):'ce should’ be clearly expressed.* Even when 'hus?band
”mnoun?alak during wife’s proceedings for maintenance or restitution of
o hts. it will result in dissolution of marriage.” This is how ?he
H@nﬂmml rig ats; succeeded in frustrating wife’s claim of maintgnance. Section
%, Cr. ;g Zow includes a "divorced wife" within the meaning gf the term
"?f’ . .Bl;t .their work has now been superseded by the Musl_lm Women
.h;cﬁon of Rights on Divorce) Act, 1986. (See Chapter 28 of .thxs 6work).. -
Neither a notice of talak nor the presence of_w1fe is rchquxre.z;l; ;(:s t1s ble
wessary that it should be addressed to the wife, but the wi
umed.” , ‘
Although the presence of the wife at thg time of talc;k is not necessary,
i ses, communication of talak is necessary. :
frcertain purposes, sy
ASunni husband may also make a written acknowledgement o d“{O O%
2 which case, the divorce is operative, at least, from the date
tmowledgement.®
|

~Wtomary Law ! :
Among Hindus, customary divorce is still recognized. Section 29(2),
uMarriage Act, runs as under :

ight
Nothing contained in this Act shall be deemed to affect any rig
b lrahim v Tnaytur, (1869) 4 Beng LR 13.
’issm"‘“’ Ali, Vol. 11, 484 : See Mulla, 302 (17th Ed.).

r Sheikh v, Sahidunnissa, 1969 ALJ 415. - -
¥ {Bibi . Gulam Dastgir, (1968) 1 Mys LJ 506; Hamid Ali v. Intiazali,

AIR

o2 Al TY; Wazid v. Zafar, AIR 1932 Oudh 34. >

; . 3 2 G
Shunoo Khan v, State, (196,';) All WR 217; Abdul Shakkoor V. Kulsum.ltli)g?; L
‘5‘1’22471 Ali'v. Rehman:, (1972) 74 PLR 869; Md. Haneefa v. Pathemmat, <2

i
L :ﬁ Samsuddin v. Noor Jahan, AIR.1955 Hyd 144.

i . hand
Miv. Kallandar, (1927) 54 1A 61; Ahmed v. Khatoon Bibi, AIR 1933 27; Fulcha

; Moidun,

r&a""" AIR (1909) 36 Cal 184; Sarabai v. Rubia Bai, (1900) 536; L”é"?i’é’o& ;’;"ﬁﬁ&
b3 ) MLy 660; Rasid v. Anisa, (1932) 59 IA 21; Bibi v. Kadia, 1

L p%’land to be performed

tsact. - Nazib, (1909) 36 Cal 184 (dower becomes due and idda is
m.d"”l“':iol} of marriage); Kathyaunnissa v. Urithel, (1931) 1333 I
, Atmgy of limitation for deferred dower).
v. tunnissa, AIR 1939 All 592.

C 375 (for the
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i t to obtaj
: conferred by any special enactmen ain th,
Xie‘s::fl!:tzii?x ‘:))f" :uith"’:c‘i: l'marriage. whether solemnized, before or after the
commencement of this Act."

Before the coming into force of the Hindu Marriage Act, 1955 Hijj i

could obtain divorce only if a custom governing them allowed it. The Hipg,,

5 ary divorce, and to customary divorces,
Ma‘".“.‘f: oAfct;: ﬁ;fg,e&:::i?; AZt applies. Section 11 (fair trial rule). S.2§
Boars to matrimonial relief), Section 15 (bar to remarriage), Sections 24 g
95 (maintenance and alimony), and Section 26 (custody of children) do ny
apply to customary divorces. The fact of the matter 1s that among most of the
low caste Hindus, divorce has always been avmf!able un;iﬁr ctustom; w1lt;h then

character of marriage was a form without any substanc
;Ia::e?::ttal-}ere is no general custom of divorce among le}dus. It': varies from
caste to caste, from place to place. Whenever customary divorce is claimed, jt
is to be established that parties are governed by custom. Customary divore
can still be obtained the same way as they were obtained before the coming
into force of the Hindu Marriage Act. Under customary law, divorce may be
obtained through the agency of gram panchayat,! caste tribunal or caste
panchayat, by private act of parties, orally, in writing, such as by tyaga-patre
of farkat-nama.? A custom permitting divorce must fulfil all the requirements
of a valid custom. A custom permitting divorce at the unilateral wish of one
party without the consent of the other is void, being unreasonable and against
public policy. Custom in case of customary divorce ought to be pleaded and
established as it is an exception to the general law of divorce.’

. Under customs, various modes of divorce are recognized. Divorce may be
obtained by mutual consent of the parties, sometimes divorce is given by
h}xsband or wife on flimsy grounds. It is difficult to classify different modes of
divorce recognized under custom. Here some illustrative cases are discussed

Renunciation, abandonment or repudiation.—Among several tribes
and castes, particularly among the Jats, a husband has the power 1
repudxat? the marriage. Immediately on repudiation, the wife is free t0
remarry. A'custom under which abandonment or desertion of the wife by the
husband brings about dissolution of marriage is valid.’ In some communities,
‘\:}?il cﬁb:;gonfner:iti 18 not enough, writing is insisted upon.® Most communities
ey Igtmszee msv:;xcai bii‘, al;:mdonment also confer a right of re-marriage Uf“
FReRE e O a qsbanq abandons or deserts the wife, the wife

marriage dissolved.®
tribeﬁttt? h:::::::is;lty' adultery or _conversion.—Among Som¢
2 as the powers to divorce his wife on the groun

1. Pemabai v, Channoolal, AIR 196.
; 3 MP 57.
2. glukna“v.HLa;hanmm. (1969) 2 SC WN 605
» Yemanaji H. Jhadhav v. Nirmala, ALR. 2002
 Lachu v. Dal Singh, 33 PR 189 (jaga) 5 g

Gopt Krishna v, Jogga, 63 1A 295 (Vaishy:

Basant v, Bhagwan, AIR a Community).

e 1933 Lah 753 (J ;
Gurdit S ; ats of Sialkot),
ingh v. Angrej, AIR 1968 SC 142; (Jats), Mal Singh v. Ram Kaur, AIR 1973

P & H (Tarkhans);, Gop; ILR
% v pL V. Jagg
Gopi v. Jaggo, (1930) 58 Al 397, o0 58 All 397 (PC)

8.

{

V

N
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. immorality, adultery and conversion." If the wife converts to
O;unchast‘ty : n, husband may divorce her.”

,nathe{ relig! by mutual consent.—Customs among some castes and tribes
D.wol"ci ree by mutual consent. It may be oral or in writing.” Sometimes
efdtl;e husband is obtained by making payment to the husband of the

ses of the marriage; such a divorce is valid.* But if consent to
getual e-xngtained on payment of some price in cash or kind, divorce is not
divorce 18
.15
valld'D :vorce under Special Enactments.—In South India, particularly, in
i

b rstwhile States of Travancore and Cochin (now State of Kerala) divorce
e e

among sever

al castes or groups was recogr}x;ed and regulated under certain

Among the matrilineal communities, such as marmakhati%ayama
L marriage has always been considered a consensual union and
afldah:?ntgmx‘nutual consent. Some special enactment of the old Madras
ﬁ:cee anyd the erstwhile States of Travancore and Cochin regulate

arriage and divorce in these communities.® These statutes have not been
i

rgpealed by the
under them. : _
In Gurubasawwa V. Irawwa,” judicial notice of custom was taken and

proof of udiki marriage among lingayats was held to be a proof of dissolution
of earlier marriage.

Hindu Marriage Act, and therefore divorce is still available

k_ . < - *)
- Bhan Kaur v, Isher Singh, 1958 PLR 36 (Malerkotla Jats), Batta v. Punion, 1970 PLR
2 :,4(6_'“’88011 District of Haryana). ;
| Saina v. Hukum Singh, 152 PR 1890 (Singh Jats of
R 1907 (Aroras).
. o r v: Nipala, 84 PR 1899.
Uy v. Chetty, ILR (1894) 17 Mad 429

4U'v. Bai Gandhi, ILR (1915) 39 Bom 538

Taran Taran); Jamma V. Mulraj

37 Act,
llem of these statutes are : Madras Alisantana Act, 1949; m‘:xzcorfg:gh"éochjn
Mas" Cochin Nayer Act, 1938; Madras Marumakhhtayama Act, '
1. Ammmakkhayama Act, 1938; Travancore Nayer Act, 1925.
1997 Kant 7.



Chapter 11
FAULT GROUNDS OF DIVORCE

INTRODUCTORY

The Hindu Marriage Act, 1955, the Special Marriage Act, 1954
Dissolution of Muslim Marriage Act, 1939, Parsi .Marrlage and Divorce Act,
1936 and the Divorce Acts, 1869-2001 recognize divorce on fault grounds.

The modern matrimonial law in India has been greatly influenced by,
and is based upon, English matrimonial law.

In England, the Matrimonial Causes Act, 1857 for the first time
permitted divorce by judicial process.'! Under the Act, the husband could
petition for divorce on the grounds of wife’s adultery (one act was enough), but
a wife had to prove adultery coupled with either incest, bigamy, cruelty or two
years’ desertion, or, alternatively, rape or any other unnatural offence. This
was the typical mid-Victorian attitude to sexual morality. The Matrimonial
Causes Act, 1923 put both spouses at par and wife could also sue for divorce
on the ground of adultery simpliciter. The Matrimonial Causes Act, 1937
z.xdded three more grounds : cruelty, three years’ desertion and supervening
incurable insanity.” After the Second World War, a movement developed for

the.refox.‘m .of divorge law which accepts the breakdown of marriage as the
basic principle of divorce. In 1973, the Matrimonial Causes Act, 1973 was
passed which is a consolidating s

: ; : tatute and retains the breakdown of
marriage, as the baslc g'ﬂ)und of div

orce.®
Engli':ll:elalvrvl,dmn matrimonial law hag closely followed the development in

~ The Converts Marriage Dissolutj

X ' on Act
facility of divorce to those native conve \
refused to cohabit with them on

divorce statute was passed in 186

The Di
S, and laided?:\:,:rt%ee‘:::lel ﬁgu‘ggs bas?d on the Matrimonial Causes Act, 1857
| passed, it applied only to Ch:i of divorce. At the time, when the statute was

‘! amended by the Indian Divorces?:; T i
- been put almogt at par with th

re-named 9sdthe Divorce Act, The S e;:lnmomal statutes. The Act has been

» 1866 was passed to provide
rts to Christianity whose spouses
account of their conversion. But the first

very rich could
10ns 2 and 3

The Bombay K; . i
mb; indu Bj
1947, Similay statuteg siae::eofa .

A

arriage Ac _ s
ssed by Madrt;sl?:sl;:g Bombay Hindu Divorce A
(138 )

i.

\
r

™

.
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lier statute of 1865. It has been amended by the Amcnding Act
B most matters its provisions have been put at par with Hindu
of 1988, and mTthe statutes introduced monogamy and reformed t}_lc law of
Marriage Act. :s. Three years later, the Dissolution of Muslim Marriage Act,

givoree of P:;:; d which conferred the right of judicial divorce on the wife on
1939 was P

: ds.
certain groue“ca nnot be granted merely on the ground that other party does
Divore

biect to it: A ground must be established.’
ob) -

. i in Gaurav Nagpal v. Sumedha Nagpal ? that section
Amssue'wads ,::sae dp:-r;v(i;sion to s(zfgngthen the institution of marriage.
e henomenal increase in the breakdown of marriages, this
Since .t'hel:e - tpserving its purpose; hence it should be removed from the
[ n(')I‘he Supreme Court held that the validity of this provision
Swtmf :zoﬁuestioned. Work has to be done at various other levels to
canno!

srengthen this institution.

unds under the Statutes -
Fﬂ“llt g‘m:smdmark judgment Naveen Kohli v. Neelu Kohli,’ the Supge[;:e
et i i jously consider and amend the
the Union of India to seriously c :
Cqur.t B d of irretrievable breakdown of marriage. The
o 1 has broken down irretrievably should
s
citeria or touchstone that a marriage ha - e e
i i rt has admitted that fau
eriod of separation. The Supreme Court :
:oﬂu;fd?:fepproving to be inadequate to deal with this problem. To quote the
apex court— : y .
i We have been principally impressed by. cqnmdcratxon that (;p(;iect;:)i
marriage has broken down beyond repair, 13 would ll)g Enrﬁ: rl;] syl
i it wou e
the law not to take notice of that fact, and 1t iy
society and injurious to the interests o'f the parties. ;le{erc tl}:zr('ic :};i
long period of continuous separation, 1t may fgurly be auren: it
matrimonial bond is beyond repair. The marriage ecortrilu;t G
though supported by a legal tie. By refusing to sever rriage’. o
law in such cases does not serve the sancftty of l;a 5
the contrary, it shows scant regard for feelings and er
the parties. (emphasis authors). ——
It is submitted here that the present authors had also (i)ig)posuenctieon =
same thesis based on similar reasoning.’ In this h.ght. reading
tlong with Section 13(1-A) also becomes anach.romstl:c.. N
The Supreme Court has further erqphasnzcgi this zclltphe D
KR, Mahesh, where all efforts at reconciliation failed aE.n e s
! marriage has irretrievably broken down. Afterhma alrtiges
¢ daughter of marriage, divorce was granted to the p : dissolvcd RRTE
Under the Divorce Act, 1869, a marriage may D€ S T
. 1 Edwardrgy ; Sillakathi, AIR 1994 Mad 82: Vijayan v. Bhanusundart,

5 Gau 47 (on mere
166 (it must bo ground under the Act); Miliacy v. Rose, AIR 1995 Gau

9 onsent divorce cannot be granted under the Divorce Act).
* AIR 2009 SC 557

* AIR 2006 SC 1675,

2 ["eh’ievablo Breakdown of Marriage—Do We Understand its
Jour, 101

replac

not

Real Purport? AIR 20056

5,
AR 2006 Supreme Court 2750.



FAMILY LAW
MATRIMONIAL CAUSES : DIVORCE 141

140

&eﬁﬁm ogl;ﬁs?a;nd gn t:e grgundlff Wifg’?x 'admltjer‘y and(;) 0 Wife's petition dded the following two grounds :
e ground that the usband has changed his religion an has . On adde .
S married agyjy has -marriage unsoundness of mind (the language is the same as

or has been guilty of incestuous adultery, or bigamy with adultery, o (a) PO der Hindu Marriage Act), and
un A

marriage with another woman with adultery, or adultery coupled with cruelty 1
h (here also the language is same).
| Marriage Act, 1954 as amended by the Marriage Laws

or adultery coupled with desertion without reasonable cause for a period of (b) cruelty
Ot at
t, 1976 recognizes eight guilt grounds for divorce on which

Jeast two years, or of rape, sodomy or bestiality.' .
This was the law before the Act was amended. Under the old k Thd;sn}r)ac:‘i!
Act, | (Amendm® may seck divorce,! and two additional guilt grounds on which
ay seek divorce.? The eight grounds are : adultery, two years’

husband could obtain divorce on the ground of wife’s
0 IVOrC adultery simplicj :
:lr:xc;reas wife lct;)luld obﬁn divorce on adultery plus some other )f,‘alsxll?glrl:::; mt}lcl;l [;:;Wm s
as cruelty, etc. There were different grounds fa e i i 1
Adultery simpliciter or adultery coupled with gme o:h:;rm?t?‘] and women, | fsertion: respondent um:lergolllngl acf' S b panie o o
was the only ground on which divorce could be obtained. The A::: onial offence | yemore for &2 offence under the Indian Penal Code; cruelty; venereal disease
e il aadl has given ten i endment At ingcommumcable form; leprosy (only if the disease was not contracted by the
P T o diyoree, Apart fmmattxrzt1 (ﬁ?un(is to both | rspondent from the petntxaoncr): mcurgble insanity or continuous or
(s-:,mh as adultery, cruelty, desertion, insanity, leprosy, vene::;} iw:ounds W@uent mental dlsorctir, };)f such a kind a'nd toisuch an extent that thé
nversion, seven years B eaown, bocause Christ; 1scase, | pitioner cannot reasonably be expected to live with the respondent; and
not recognise the concept of voidable marriage, the Act has csldla: e iy death4 (respon_dent B h G bty b
g;o:lm gt .wﬂt"ul gt e anda ed few more | gyen years or more). Thfa wife has two additional grounds of divorce. These
of decree of restitution of conjugal n'ummhts. Lippammiag non-compliance | g : the husband has, since the solemnization of marriage, been guilty of
dditanal ! g e, like in other stat iali itati e/
e t?ah BR it kel voron i her husband is. guilty of atutes, has ’mpe, sodomy or bestiality; and cohabitation has not been resumed for one
ss + o:);h aﬁ;r 501;4mnization e, y of rape, sodomy | jearor a;;x;re al‘%ier t}g gassingdof an orifler of maintenance under Section 125,
5 PreiMarninge iand\Divorce/Acts (riminal Procedure Code or a decree 0 maintenance under Section 18, Hindu
g';mpt B e bltnee el s of the grouﬁdlsggfs-ss'ddo not recognize the Aoptions and Maintenance Act, 1956. (This visualizes that both the parties
e ::L made grounds for divorce. The Amending Act fY (;.1955 le marriage baw Al
. : o 2 :
groungrsofl\!:ri l;ﬂ Arfglr:;J r;:oamage may be dissolved on anyoneh(e)lfs ti(id&(lil:wgiw AmThe Hindu Marriage Act, 1955 as amended by the Marriage Laws
: con . ; : : :
o P :ﬁ???w R b the defondant withig (cme ?n('lmtfvnt) Act,’lcsl)76 la}ys down seven guilt grounfls of divorce : .adultery.
e A 2 e efendant was of unsound mind at the time | | ty; two years lesertion; conversion to a non-Hindu religion; incurable
filed within three years of marriso till the filing of the suit which would be BeAnILY,0r m(?ntal disorder;’ v'1rulent and incurable leprosy; venereal disease
aware of the defendant’s insaniage and the plaintiff should not have been lent: EEmgnicable form; taking of 00YG3C S0 6 Lo o
}"‘egn&ncy of the defendant (the :y at the time of marriage; pre-marriage 02 n}:{gﬁnto'a holy order); and presumption of death.® There are four grounds
;“0”). 'I:d};ese three grounds relate toeg:lefemen,ts are the same as under Hindu \ sole:mliz timfe 2one en sue.’ Thege are : the husband has, sinco_: t.he
: adulj‘?e relate to post-marriage faults l'11‘11£1u.nage impediments. The test of the mhabita:i B oy o, Y O o adom e beSt}ahtY»
A ry, fornication, bigamy, r. - These are : that defendant committed on ha§ not been resumed for one year or more after the passing of
| on anyon Y, rape or an an order of . S
i ofthe); ct(; :}f;the hed e o dun.na'tural offence, (suit for divoree | decree f° maintenance under Section 125, Criminal Procedure Code or a
, o et : ;1“ d_efen ot ey gTievoeu \l:nthm twn years of the knowledze 1926 malntenapce under Section 18, Hindu Adoptions and Maintenance
| prostituti(:: ( di e o el }i urt to the plaintiff, or infected her she‘re‘ d,ithe: marriage of the wife was solemnized before she was fifteen and
| e knowlédthe suit must be fled with, :r; B s hosband) her : :}:l ated the marriage before she attained the age of eighteen years and
i ge of the infection o cessatiOnw? ]years of infliction of grievous e on: a.t;,amed the age of fifteen years; and husband has married more
of last act of prostitution, as the | tme of wile befo.re the commencement of the Hindu Marriage Act and at the
presentation of the petition at least one more wife, apart from the

seven years or
mo: . :
cannot be filed by re for an offence x g a sentence of imprisonment 10 ——
| defendant has beef'o‘re the expiry of at lee; ttht:' Indian Penal Code (petitio? 2 Ss;?m 21(1).
resumed marital Iilnltz desertwn for a penoii (;‘I'le Years 1mprjsonment) that 3 Menlt:]n ;7(11\).
passing of mainten rcourse for a period (;. two years or more, or has not of mind sorder has been defined as mental illness, arrested or incomplete development
! by convers Hcetgthe plaintiff: of two years or more after the -mpﬁrgsychopamnc disorder or any other disorder or disability of mind and includes
is filed two 10n to another religi > or that the defendant has ceased to be {° isabil na. .The expression ‘psychopathic disorder’ means a persistent disorder or
years after the kn glon, thollgh a suit wi a I in ah e ]mmd (whether or not including subnormality of intelligence) which result
T L Sedtigmin———— owledge of defendant’ will not be allowed if it ma o y aggressive or seriously irres onsible conduct on the part of the
s ction 10, ndant’s conversion.” The Act ? 4 o rondent whether or not i Y s Skaptbl dical treatment
Section 32, : : ST::,,M 2701) not it requires or is susceptible to me ica .
. d A IR L i ;
definition of insanity and mental disorder is the same as under the Special

. Marri
:,Smi o:ﬂel 3?35' 1954-76. See Footnote 9.
‘ * Section 13(g),
I
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iti is alive. : :
Petltlg;::;: acl;n be granted only on the grounds laid down 1ln the statute
neither any party nor the court is free to create a new ground.

Muslim wife under the old Muslim law had, as we have seen earlier
practically no right of divorce. In 1939, legislature intervened and Muygjy,
P % was given right to seek judicial d%vorce b-‘f suit on certain grounds, T,
grounds under the Dissolution of Muslim Marriage Act are : (a) Wwhereaboys
of the husband are not known for a period of four years, (wyhen suit is filed op
this ground, near relations of husband are to be given notice and they have,
right to be heard, and a decree passed pursuant to this ground will not b
effective for a period of six months from its date, apd on husbands
appearance within this period, the decree will not be gﬁ'ectwe); (b) husbands
failure or neglect to provide maintenance to the wife; (c) husband being
sentenced to imprisonment for a period for seven years or more (sentence of
imprisonment should be final); (d) husband’s failure without reasonable cause
to perform marital obligations for a period of three years or upwards; (e)
husband’s impotency at the time of marriage and its continuance till the filing
of the suit; (f) husband’s insanity for at least two years or leprosy or virulent
venereal disease; (g) exercise of right of repudiation by the wife, i.e., if the
wife was married by a guardian when she was a minor (i.e., below 15 years)
and she repudiated it before attz:ning the age of eighteen years and before
the consummation of marriage; (h) the husband’s cruelty; and (i) and other
grounds on which wife may divorce her husband under Muslim law. Cruelty
has been given a very wide meaning. It includes both physical cruelty and
mental cruelty. The following acts on the part of the husband constitute
cruelty; and husband’s’ association with women of evil repute, his leading
ﬁamqus hgeilhusbands disposal oi: wife’s property or preventing her from
relipqzl:sg o ct'er property, husb.nd’s obstrqction in the observance of her
oneg:vif 5 Jpractices, and unequal treatment in case husband has more than
basislz fiegf;l::i}:h; zllalydiground that the old Muslim law recognized on the
Eits s RN vorce the hugband was lian or imprecation, Le,
i gn | : htery. This was available only in the case of a valid
of the ch;r o l:le‘;'ox:: tizt?;:‘iﬁ;ge was irrpgular. The husband’s retraction
question whether hush 2
same ‘;ﬁect judicial opinion is divided ?

e would proceed to discuss these grounds,
ADULTERY

Ty is a ground for gj
arriage Act,* and Specigl1 S nnder

W
% . H., AIR 1993
2. Section 2 S0

Adulte
Hindu M X all personal laws. Under the
arriage Act,” the ground is worded thus:

MME. Qureashi v,
. Hazrabq :
before the close of trial); I&lﬁgt 19556 Bom 265 (retraction can be made at any Wne

ade the 5 V. Imran, AIR 1949 All 445 o cannob D8
(17th ed. 1979 of suit); See also Mulla, Prine; (retraction =
4. Section 13(1Xi).. inciples of Mohammedan Law

ion 27(1Xa),

———
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vhas, after the solemnization of marriage, had voluntary sexual

'th’ any person other than his or her spouse." Under the Parsi
intercourse v'; Divorce Act, the wordings are : defendant "has since the
Marriag€ ar:nmitted adultery."’ Under the Divorce Act, the clause runs : the

parriage cohas since the solemnization of marriage "been guilty of adultery."*

abher Mallika V. Rajendran,’ it was established that husband was guilty of
In .

i he wife was granted a decree of divorce.* While under
adultery mdge;fing:{ tsue for divorce on the ground of wife’s adultery
the Act hu&; awife has to prove that husband is guilty of more than adultery,
simpl,’clter' eadultery should be incest, or coupled with cruelty, or coupled
thaka b0, 550" without reasonable cause for two years or more coupled with
with desertlorlln Ammim v. Union of India,’ this provision was held to be
b.gam Y, et:‘.)r A special Bench of the Kerala High Court said that this
¢;:,c‘,rig;::::E:,vasy'viola'cive of Articles 14 and 21. The special Bench said :

W as far as the ground of adultery 1s concerngd, h.usband is in a
m"u'(':h favourable position when compared .to th.e wife since sbe bas tg
prove adultery with one or other aggravating qrqumgtan_ces mdxcatcl

in the section itself. Evidently the above discrimination 1s one purely
based upon sex and nothing else. Such a dl'sc‘nmu.latlon 'based pl;‘rehgi
on sex will be against the mandatory provisions in Article 15 of t ;
Constitution of India and a denial of equality before law guarantee

under Article 15 of the Constitution of India."

ourt further said : : . :
Thﬁl‘ie life of a Christian wife who is compelled to live against her wlllll
though in name only as the wife of a man who hates her, has c"u‘?t a)i
treated her and deserted her putting an end to tl(llt_z I}Z%}T:md
relationship irreversibly will be a sub-human life mt!’lm(litl_;gn\i’ i)t oy
personal liberty. It will be a humiliating and oppressed 1 eIt il be
the freedom to remarry and enjoy life in the n(__)rmal course.. AL
a life without the freedom to uphold the dignity of the 1nd11v1 uzti 1n
all respects as ensured by the Constitution 1n the preamb e an o
Article 21. It will be a life curtailed in various fields, can l?tgjtl'm:la \Z/
be treated only as a life imposed by a tyrannical or authorit ttzrlaa e
on a helpless, deserted or cruelly treated Christian wife qui e glwa x
her will, which she is bound to lead till her degth. tormente wﬁo th
by the feeling that she is remaining as the wife of a mft}nult oo
treated her cruelly, hated her and deserted her for no 3 liberty. It
Such a life can never be treated as a life with dignity t;‘l tl t(‘;eyf" Al
can only be treated as a depressed or oppressei;i }}fe \t‘\(f)lleg‘(li e e
libertér and freedom to enjoy cliife as one would desire
way Constitution has ensured." ,
. The Special Bench added that since cruelty and deserl:l(})ln_a;‘f:l gl' 31;1{:3:“05
Givoree available to all communities in India, but not to a Christi

ot an d of
-re.f°r‘~‘ Section 10 of the Divorce Act is discriminatory on the groun
teligion only,

L Section 33(q
).

:’ Section 10,

¢ R 1995 Mad, 100.

: Section 10 (Before amendment).

" AR 1995 Ker 950
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i k decision, the court said tha't since t adulte
couplle?l tv!:;s lfl;:;:ion, ete. are severable and liable to be struck down z

ultra vires of Articles 14, 15 and 21, the Christian wife may sue for divorce g,
the ground of adultery, desertion or cruelty.

" Of course, this provision has undergone change after Amendment Act of
2001'Untier the Dissolution of Muslim Marriages Act, adultery as such is not
a ground for divorce, but if the husband "associates Wlt'h women of evil repute
or leads an infamous life,"" it amounts to cruelty to wife and she can sue for
divorce on that ground. This is, it seems, sometimes akin to living in adultery,

Under the Hindu Marriage Act, Special Marriage Act, Parsi Marriage -

and Divorce Act and the Divorce Act, adultery is a ground for divorce as well
as judicial separation.

Adultery : Definition.—Although an English judge, Karminski, J.
observed that "nobody has yet attempted to define adultery and we do not
propose to rush in where wiser men have not,"* adultery has a fairly
established meaning in matrimonial law. It means "consensual sexual
intercourse between a married person and a person (whether married or
unmarried) of the opposite sex not being the other’s spouse." In short, the
spouse who engages in extra-marital intercourse is guilty of adultery.

Sexual intercourse.—One of the essential elements of adultery is
sexual intercourse. Adultery pre-supposes a carnal union between a man and
a woman. Mere attempt at sexual intercourse will not amount to adultery.
Somg penetration, however brief, must take place. Full penetration is not
reqmret.i‘3 In Subramma v. Saraswati,* the court observed, "if an unrelated
person is found along with a young wife, after midnight in her bedroom in
?ctual physx_cal JWPOSIt}OD, ul}less t}}ere 1s some explanation forthcoming
or that, which is compatible with an innocent interpretation, the inference

adutlt: i t,olut t:glaw; canI draw must be that two were committing an act of
Ty together.™ It seems that sex-act i :
herself to be artifici ct 1s necessary. A wife who allows

y inseminated with :
than her husband is not guilty of adultery - © o ¥ Pereon ot
Adulte

adultery is 2] anl(: living in 8du.ltery._As a ground for divorce, one act of
courserzf ad:lrtl,::-lfu 1?}'“ ko -GS_tabh.s,h living in adultery means "continuous
or “a course of adulste € as distinguished from one or two lapses from virtue,"”

: rous conduct ove : : i
adultery with one or more ST r some period with repetition of acts of

Act of sexual intercourse must be
1. Section 2(viii\b).
2.;. gapsf?rd V. Sap'sford. (1954) P 394,
4. 1eluua V. Dennis, (1955) p 153; Subramma v, S
: (1566 3 2o araswat:, (1966) 2 MLJ 263.
- But see, Englang

e = fl_ntflc:gd. (1952) 2 All ER 784, where only evidence was that &
6. g;“ e wife, it was held tha inference of adultery cannot b

ord v, Oxford, (1

See' A it (1921) 58 CLR 259 (Canadian

7. Rajani v. Prab

consensual or voluntary.—The

case). Maclennan v. Maclennan, (1958)
o 2ol Niyog and Nirodh" (1981) JILI 1.

———Y
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:a] element of adultery is that the act of sexual intercourse must
#wd@sentl us, if a wife can show that she was r‘a;.)ed,‘. or a spouse can
oonseD3= she ’lacked mental capacity to consent,” it will not amount to
s .e.(;r ly, sexual intercourse with the respondent where he or she is
lery gimilar 31’; der the influence of drug or liquor or when sex act is
% n"’a:i inot;, eubelief that the co-respondent is his or her spouse, it will not

oeform tery.’
"t to adultery: ) b :
'ua partics t0 sexual intercourse. When a spouse committs sexual act

who is not his spouse, she or he is guilty of adult.ery. The person
ri(haperson ultery is committed may be married or unmarried.

mhm:; adultery and burden of proof.—The burden of proof that

i ultery is on the petitioner who must prove it
52respomientbclon()il:li{‘)tt;e‘:i'’IaL’(:oof ;Zyond reasonable doubt" means such proof
o o 3 reaso.nable hypothesis except that which tends to support
Espmludes :lve:l{is view had its sway but now the courts take the view that
‘mm:ze)a,ch certainty but must carry a high degree of prot?ability. In
ﬁ?:w adultery can be proved by preponderance of evidence; it need not

proved b’eyond all reasonable doubts.’ ‘ s e £
[ Nodirect evidence of adultery is requ.u'ed aqd probably it is very dlf(iilcu

. sdduce direct evidence. When direct evidence is adduced, it is looked : %wn
o with suspicion.” The circumstance shgul.d be such as r%garded tog«rt ert,
bylead to irresistible conclusion of commission of adultery. Merci1 ita(;cmenl
i {he petitioning spouse is not enough; it must be corroborated. cnerad
sidence of ill-repute of husband or of the lewd company tbat he keeps an
i he knows the addresses of prostitutes would neither prove nor
mhabilize adultery.)® Under Muslim law, this amounts to .cruelty as Is.tated
gifically in Section (viii)(b), Dissolution of Muslim Mamageg A9t. tf“:ﬁy
mont to cruelty under other personal laws also. Mere admxlslswn of the
=pundent in cross-examination is not enough to prove adultery. Vasectl;)mi
{5 mt a conclusive proof of adultery unless proper semen test hast cc<:3 :
o If adultery is sought to be proved by non-access, the circumstances
ld be such as would leave a reasonable man to draw no other .mfercncc.d
_ Once adultery is established, a decree of dissolution of marriage shoul
*nade," unless there is some bar to relief.

W English case).

llang_ v. Lan;dffégé)(llgssgolzysl; I;R stog' ((1922) p. 133. (English decisions).

* But if drinks are taken voluntary, it would be no defence to adultery; Goshawk v

Goshauk, (1955) 109 SJ 290, 441
Pin v. Prabha, AIR 1957 SC 176, White v. White, AIR 1958 SC 447

i rew t of
lindranath v, Nilima, AIR 1970 Cal 38, where Mukerji, J. has Il;f‘;g‘;ngg’;’;l?
lish and Indian decisions. See also Chhananlal v. Sakha, A

i 5 Mad 100.
% 8. Kulyan, ATR 1980 Cal 974; Mallika v. D.S. Rajendran, AIR 1995 Mad 10

()
| ' Totlayee Manichami. AIR 1967 Mad 254
| e ‘ ; ; i ‘ 63;
Whﬁm V. Bimal, AIR 1957 J & K 72: Subbaramma v. Saraswati, (1323) griM;fI]l?
8 Sgp V'ule, AIR 1958 SC 441; Banchanidde v. Kamladas. AIR 1
1, g, V. Kamlakant, AIR 1980 Cal 370

W, gy ¥ Henderson, AIR 1980 Cal 370
I Gl 0% AIR 1973 Raj 94.
W, 0 uthy v, Subramanian, AIR 1987 Ker 5.

1 h
LPMM‘““

V. Roshan, AIR 1985 P & H 364.
Saroj, AIR 1979 Ori 168.
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DESERTION

of the personal laws in India, dgsertion .is. recognizeq g
ground for divorce and judicial separation. The Hindu Marnézgfe Act and t,
Special Marriage Act lay down that .desertxon as a groun or; divoree o8
judicial separation should be for a continuous period of two years. Also_ under
the Parsi Marriage and Divorce .Act desertion shquld be for a continugy
period of two years.” Under D1vorcﬁ Act, ‘alﬁo. 1t 1s same.” Under th
Dissolution of Muslim Marriages Act, desertion” is not a grouqd for divory
but wife can sue for divoree if "the husband has failed to perform, withgy
reasonable cause his marital obligations for a period of three years."!

Desertion—Definition.—In the early English decisions, desertion wg
given a restricted interpretation. Later on, it was given a wide meaning
Under the modern English law, two years’ desertion constitutes a fact ¢f
breakdown of marriage.® Broadly speaking, desertion is based on the rejectio
or repudiation by one party of all the obligations of marriage.” Explanationt
Section 13(1) of the Hindu Marriage Act and Section 27(1) of the Spead
Marriage Act, (the provision is identical), lays down that the expressin
"desertion" means "desertion of the petitioner by the other party to the
marriage without any reasonable cause and without the consent or agains
the wishes of such party, and includes wilful neglect of the petitioner by the
other party to the marriage, and its grammatical variations and cognate
expressions." Traditionally, desertion has been defined as abandonment of the
one spouse by the other without any reasonable cause and without the
consent of the other. It is also said that desertion is withdrawal, not froma

place but state of things. In short, desertion is a total repudiation of maritd
obligations. Desertion includes :

A. Actual desertion;

B. Constructive desertion: and
C. Wilful neglect.

Desertion has the following constituent elements -
(1) The factum of separation.

(1) Animus deserdendi or intention to desert.

?n) Desert.'ion should be without the consent of the petitioner.
1v) Desertion should be without any reasonable causc.

W e Statutory period of two years. (This is so under all personal

Under most

laws).

Actual Desertion

ion is essential. Mere
atrimonial home is 1"
ntion to desert is al
tter

enough.” Simi
1. gS}:ctioSnl?;(lerilg;’ f;ac;:zal separation without an inte
0l ‘.
2. Section 32(g), former and Section 27(1) of the la
3. Section 10(1y),
4. Section 2(1v).
:: Section 2(d), Matri

Perry v. Perry e 5 oo ok 1975
7. Rames

. (1951) P. 203
h v, Prem Lata, AIR 1979-

per Lord Ey
MP 15 ershed, MR,

| fgsiness,

.\February 26, 1954 Meena left her hus

ad th
50 {hug

t
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to desert must be established.! A person may go out on
and may be stranded there for two years or more, it
;;o desertion, since all along he has intention to return
ndonment by one spouse or the other in a ﬁt.of temporary
e 1 anger without intending to put the cohabltgtlon to an end,
n, dis : d ortion. Where a wife left the matrimonial home under
amoun't E: els:l not be safe to live with her husband, she could not be
L g he has no mental capacity to form an intention.” To
o in. filctum and animus must co-exist, and the moment they
rtl; to desertion; it 1s not necessary thaF intgntion must
r instance, when the spouse left thc matrimonial home (for
trip, etc.), he has all the intentions to return home, but
forms an intention not to rcturn, the moment s'uch an
es a deserter. If a spouse leaves the matrimonial
or he is a deserter.”

[ntention
st\ldy’ e:c
ot amoun

ol larly, aba

' delusio
"1 a deserter
gitute desertio
i, it amoun
o factum. Fo
pleasure
uently, if he
mon is formed, he becor{:
i ny reason, she bos, |
e Wlth;:“‘ ) 3 Meena,! was a husband’s petition for judicial separatmn on
LGChd Zl['axifc.’s' desertion. This is a typical case where a couple 1s not able
ﬁegfoutn‘ the Hindu joint family setting. Meena, the daughtc:' of an z_xmuent‘
“'djus man having business houses all over the South East Asia, \t\)'as
m::'iils‘z) a'physiCian whose father was also a busmessdmjdn. hm 1\}110\:};:2“;2
1 Jer married life got started In her hus ;
1§ at Hyderabad (Sind). E ‘ . = e
jol i 1 sisted of both his parents and Lwo SIS \
iher’s joint family which consiste re MWabpeia
1 ild 1 1947. Partition of India distu .
were blessed with a male child in July, /. P distlocd o
1 dia in October, 1947. For som :
e of the couple; they had to migrate to In e
ive 1 1 ! ternal uncle along with his
lena had to live in Colombo with Lachhman’s ma T ' :,
dsters and mother. In January, 1948, Meena l_eft (Jolo‘mbo for hctrh‘l‘:rit}ﬁ
wuse at Lonavala as she felt that her sisters-in-law 31(1 :2:. 1:1-01123;18 iy Li](;
lahhman also got a home 1n Bombay .and fror\nl :u:n‘ B}gmbay, s
kainning of the year 1954, the couple lived togethe SR S
tring this period Mcena used to visit her parents house q) o
band’s house and went to Poona wi

N A 'ns where
ber father and from there she went to several South East Asian towl

kr father had business establishments. Lachhman wrote wl'hjrtl:resr}?;
diers requesting her to rejoin him and to every letter she mp~le‘he(i‘\\’ll<-‘n
wild, as soon as her health would permit. But a e rulllL rations in
lchhman lost his patience and started hurling wild and nasty ab ?;,sumg- for
U letters, and ultimately crossed the threshold of t;he,CO'-"'t 1 the usual
icial separation on the ground of her desertion. Meena’s story i e
Rother-in-law daughter-in-law story. She said that her n_mther-lr};la % ‘c:rmit
Slisfied with the dowry she brought, that her parcx}ts-m-l‘aw gl ,n d[:at the
"o Visit her parents’ house, that she was abused for trivial t :inl%b‘mihating
iment of her mother-in-law from the beginning was cruel and. .zlctory for
8t the husband’s attitude in this regard was fm: frog]asliﬁl:cd her that
te & always took the side of his parents and sisters, ar}) 5% ;istcx'S- Her
¢ did pot obey his parents and was quarrelsome with 1:d S ity
: ®r narration was that her pnrents-in-law not merely sal an)
2 el Mithilesh, ATR 1979 MP 316.

: V!E V. Perry, (1963) 3 All ER 766 AIR 1991 Gau 54
A

hoi Y. Nirmala, AIR 1987 Del 79: Ravindra v. Kusum.
1984 e 4
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things about her but they also did not allow their son (her husband) to tq) i
her, and she was prevented from doing any work for her husband or her g,
sometimes she was even beaten up by her husband and was not alloweg to
see her child when he was ill. In short, her story reveals that she haq
freedom in -her husband’s house, that she was abused and insulted by heo
that she was not given the usual coxnfol.t;

parents-in-law and sisters-in-law,
which a wife expects, in her husband’s house, that she was not allowed to Jog

after her husband and the child and that whenever there was any troyj,
between her and her in-laws, her husband took the side of her in-layg
Inference that wife wanted to be drawn from these facts was that she wag
forced to leave the matrimonial home. The story of Lachhman is also the
usual story of a son of a patriarchal household who cannot break the kinshj
bonds and feels miserable when his wife is not able to adjust in the join‘:
family and tries to throw all blame on her. According to him, Meena wag
disrespectful and indifferent to him and was proud and arrogant that she
refused to wear the clothes which were made for her by his parents on the
ground that they were made of inferior stuff, that she was very disrespectful
disobedient and rude to his parents, that she used to leave for her parem,s"
house very often, and sometimes without informing him, that she had no love
and aﬁ'cf:tion fgr him and that in her father’s house she indulged in vices such
as smokmgz dnnlsing and playing cards. It seems evident that the couple were
not happy in their married life and probably their marriage began to break
and it was certainly a broken marriage when on February ‘26, 1954, Meena
had left her husband’s house. The events before the husband went to t'he court
were desperate attempts of a son of a Hindu joint family to retrieve, if

possible, what was left of hi - : .
s is marriage, which also reflects the Hindu

Bipi ; :

s tl:f: ':xcghg"'dr ‘; v. Pr abh‘wat_l’,l presents identical joint family setting

ST ption that Prabhavati’s father was not as rich as Meena's father.

room flat inel;oz%l;;laiie’v:l'l:i 159‘:? Fratha came to live in her husband’s two

sistl:lers. A son was born to th‘:’: coug’0 lived Bipin's parents and two unmarried

we d - St

in thznfa:i?;eoxz SN?:hewgf o t8n31.0n in their life. In 1946, there came to live

R Vo T retired army man and a friend of the family

came to know fror,n hi?fatv;]ent tﬁ E“g“%“d on a business trip. On return he

to Mahendra, that Prabha g; ¥ }}ad_ intercepted a letter written by Prabha
came intimate with Mahendra. On the night of

the return of Bipj 5
the room occug;::dﬁgm %}? gland, his parents prevented him from sleeping I
Dy the couple: Later. on, when Bipin asked for an

\

—— e
1. AR 1957 SC 176,

parage

dationshi
mealed in hi
<h his parents and wante
e story of Kri
ther-in-law mis
«d very categorl
(e

qesents identical story. Mangalb
fuse of her parents
4r In Roshanlal v. Basant Kumart,
ugether as husband and wife for about t
Jessed with a son and a daughter. But this ideal fa
neks of the joint family. Basant Kumari,
djust herself with her in-laws and
i parents and scolded her whenever
dher in-laws;
kme and went to live in her parents’ househo

ple in 1945. Apparently the marriage began Wﬂd

lbn
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abha was coming to Bombay to join him, whereupon he
Prabha’s father, "Must not send Prabha. Letter posted."
the husband filed petition for divorce on the ground of his

that Pr

telegr
B lyin 1951
s de“rtlon. : . -
We may also cpgsnder a couple of cases in which the couples belonged to

¢ middle class joint family. : :

Krishnabai V. Punamchand,' is a typical case of lower middle class
+ where the couple did not lay claim to much education. Krishna on her
Janded in the joint family of her husband’s father and she could not
. & herself there for more than four or five months during which period the
p between the spouses was not cordial. Punamchand’s story as
s petition for judicial separation was that she always quarrelled

d that he should live in a separate house with her.
shna was that her parents-in-law ill-treated her and her
behaved with her. Krishna was certain of her mind, and she
cally before the court, that she was willing to live with
f he lived separate from his parents. Mangalbai v. Devrao,’
ai refused to live with her husband in the
sn-law. She wanted her husband to live separately with

3 parties were married in 1957 and lived
hree years at Patiala. They were also
mily got wrecked on the
the mother of two children, could not
found that her husband took the side of
she complained against the treatment
rather he started ill-treating her. The wife left the matrimonial
1d still a safe shelter for an
ahappy married daughter. Basant Kumari, too, was firm that she could live
iith her husband only if he lived separately from his parents.

How these cases went through courts is a fascinating and useful study.
s, one would find the

chand only i

ndi"if one would scan through the record of these case
' °1a1’ predlcaxpent of fact-analysis which is ultimately got over by t}}e us.ual
ers technique of plunging into technicalities, what sociologists

Herentially call "refined analytical skills on legal doctrinal issues."
in the trial court on

semelnbléachhman v. Meena,* the petition was filed  tri
mber 20, 1956. It reached the High Court on appellate side in 1958 and
mﬁz dC°u"' rendered its decision in 1960. The appeal to the S}xpreme
ud the Ser a certificate of fitness under Article 133(1)c) was filed in 1961

upreme Court rendered its judgment on August 14, 1963. The trial

Wurt
Passed a decree in favour of the husband. The High Court reversed the

ey
i the Supreme Court, the majority (Ayyangar, J. with whom GK
f the husband, while

hubar Dayal, JJ. concurred) decided in favour o

Subim
temeny o?, J. dissented. Apart from the legal analysis of the constituent
the matrimonial offence of desertion both by Ayyangar J. and
L AR

l. (1%
) 69
LA PLR 5
R 194 g0 40.66‘
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hich both
alysis. Ac
consent of her

Subba Rao, J. on' W are substantially in agreement,' there jg

divergence in fact an
matrimonial home without the

that the husband wrote to her while she was abroad did not have such impgy

on her mind as to prevent her from joining her husband. Subba Rao, J

the other hand, found that she did not leave the matrimonial home \‘vit'}; i
the consent of her husband and that the nasty o

her husband subsequent to her return from abroad did create an impresg;
on her mind that her husband did not want her to return to the matriy -
home. In Bipinchandra V. Prabhavati,® the Supreme Court r o
. . 2 : ey - ende]‘(}d a
unanimous verdict. Bipinchandra filed the suit for divorce on the original side
of the High Court in July, 1951. The trial court passed a decree in his favbl i
in March, 1952. On Prabha’s appeal, the decree of the trial court was r‘cve 01‘;
in August, 1952. Bipin went in appeal to the Supreme Court and the Supr;sm(.
82:‘; :p{;;é%t'?ﬁ vcx:dlct of the High Court anq rendered its judgment in

: 3 o trial court passed the decree in favour of the husband
it found that the wife was in desertion, but the High Court rcv;.:rszcl'g t;s
decree as it found that the wife was ‘technically’ not in desertion The
i\:g:lmet Court ht;greg;ih:lri;h the High Court. Sinha, J. (who rendero‘d thz

ent on his and on beh '

gaatianqac:llhadas, JJ) was of the view thai t?\lcf t:ligr\;cr;lk(jlt}?}zznﬁusﬁﬁ?irtoal?nd
ather-in-law in which he asked him " " Pr ‘ :
:;rqix;ated the genuine and sincem:l lelf‘iforzl (:)tf ltmti)s 5\332 atp ;zz):nixlti;::; }'{‘(l)lusﬂc
e judgment, a pure legal exercise, is mainly c 1 e
s S o Y | exe ‘mainly oncerned with what amounts
A f};‘; Itf:t;rz:il hilsoii(:;nh?u;n'g offence and it remains inchoate
i e R R t:e 1fedxs not filed; before that event the
N e of desertion to an end, inter alia, by
s R AN A retgrn. and even if that offer is turned
e e et es. Our courts are courts of law and in
S B e s ne Liad rrect. It is evident that in both Lachhman
REaTL T s e S ma completely broken down, but our courts,
concerned whether the ground ;tl'm;)omal cause on a fault ground, are oy
concerned as to whether or not thas een established or not; they are leas
e marriage has broken down irretrievably

It is virtuall
y the s .
Punamchand,’ where the ame story in other cases. In Krishnabai ¥

court passed a decree in fpetltlon was filed in trial court in July, 1960 and the
B N s 1 Janvary, 1965, from which
its judgment rendered i igh Court which upheld the decree of trial court by
observed that "the onl n Maltch, 1967, the Madhya Pradesh High Cour.1
reasonable offer (the w1)t,' quest:oq for consideration is whctl;er this was 8
her husband provided h el?ategoncany said that she was willing to live ¥
appellant had reasonagl ved separately from his par01{ts)lqlndgw(;1cthcrt 0
flssenion that she hade cause or excuse to live sc g’ ‘tnq " Kriqhnﬂ'
ill-treatment of her in—lawstothl:i‘;ir:};‘e matrimonial kh(l))r;lxrca (Lmy ' accm.lnt .

2 ound that Krishna’s assertion that she

biter di "
th 5 icta
: € same fomulahon to the :‘atwll&:‘]ml'llcgfl;cv.
L2 olience

2. AIR 1957 SC 176,

1. Apart fro
m the o
the learned judge gives subswllu“”f
of desertion as is given by Ayyang*

: Wﬂ, husba

cording to the majority, the wife lefy the
husband and the nasty letgey, jre ¥

letters and the behaviour of

{

. W8 5
‘—ﬁ_ﬁ:_.
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nd as to her offer to live with her
"Now .her offer that she would only
m his parents is an offer which is
onable qualification or condition.

nl

not substantiated, a
J. has this to say :
he lives separately fro
but hedg: ,d in with an unrecas
he borne in mind that th_e respondent is the only son of his parents",
Wsto 5 author’s). No judge in any Western country will probably make
"Kmphas,—vatioﬂ and give that importance to only-sonship, but in the context
fobsC: ty, such statement is very natural and real. Roshanlal v. Basant
little longer history of litigation. Married in December, 1946
t Kumari were blessed with two children, a male and a
happy marriage. Unable to adjust in the joint family
mari left the matrimonial home in the carly part
lication for restitution of conjugal rights in
mised in May, 1961 and spouses took the
would not last longer than August. 1961
djust herself in the joint family, once again
later. she filed an application for
Criminal Procedure Code.® Her
she filed a revision petition to the
led to further deterioration in the
¢ spouses also jumped into the fray
the father and brother of Basant

4 .treated‘ was
Py l"d Sura]bhﬂnt
: nd if

:

{findu socie
umaﬂ.’ hﬂs
anlal and Basan
» But it was not a 7%
?[l,tlr husband. Basz}m. Ku
4 1960. Roshanlal hhlcd an app
ecember 1960 which was compro
o to live together but this vow
jen Basant Kumari, not able to a
Lt the matrimonial home, and a little
aintenance under (old) Section 488,
aplication was dismissed in July, 1962,
ppellate court i February. 1963. This
gousal relations The parents of both th
shich led to security proceedings and
fumari were bound down to keep peace by the Magistrate. In September,
1963, Roshanlal filed a petition for judicial separation on the ground of wife’s
dsertion and cruelty (at that time both were grounds for judicial separation
wdnot for divorce under the Hindu Marriage Act). In April, 1965 the petition
s dismissed as the trial court came to the conclusion that Roshanlal had
filed to establish his case. Roshanlal filed an appeal to the High Court. The
figh Court rendered its judgment in September, 1966, and passed a decree
firjudicial separation in favour of the husband. Kausal, J. found that the wife
ws not happy in the parental house of the husband where his mother and
trother also resided and at one time, Roshanlal agreed to provide her with a
wparate house and did provide one, but soon after he went back to his
Wenta.l house and wife refused to join him there. Basant Kumari was
tlegorical that she would live with him only in 2 separate house. The learned
J&ige observed, "Generally speaking, a husband being the wage carner has
maﬂght to say as to where he could keep his wife. This does not, however,
M'{ that the wife has absolutely no say in the matter. Like reasonable
ple both parties should decide where they would live. namely, whether 1n
mp:?)mal.h(,me or in a separate home. Both sides have got to .take a
nable view of things."' But the learned judge found that by leaving the

i 1 - S . -
sert?:n:nl home, wife was unreasonable and therefore was guilty of
n,

{

K
L Ihid 3t 207

2 (1
3 1o 69 PLR 566.

tis § 125
i of the new Code.
N 6) 69 PLR 566 at 571.

Karmal

AIR 1985 Del 76.

Baldev.
988 Del 222.

Kepm M2t v. Kishan, AIR 1985 Cal 43; Asha v
esh, AIR 1

a .
r V. Kalyani, AIR 198 Cal 111 Varinder v. Sur
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the expressive words of Denning, LJ :
Rohani v. Narendra Singh,’ was again a husband's petition. The rtigg | onder the samcl:::fi \I:ho shutg himself in one or two rooms of his house and
were married in 1945 and probably the marital life went on smoothy tj)) 194 The hus ave anything to do with his wife, is living separately and

when the wife packed up and went to her father’s house, an ceases to h

d. despi

\ffecti s if they were separated by the outer
: : om her as effectively as if they \ ep y
repeated requests of the husband, did not return. A day b_e‘fore the Hind, apart fr fat. They may meet on the stairs or in the passageway, but
Marriage Act came into force, the husband took a second wife. In hughgy door of a flat. 1 : : .
ey e ool : . and’s :s+ht if they each had separate flats in one building. If that
petition for judicial separation, she averted that it was on account of her ¥ ) thcy.!méz ht about by his fault, why is that not desertion? He
husband’s ill-treatment that she was forced to leave the matrimonig| home, geparation 1S broug ad % );] P ; S fh ey
On facts, the court found that none of the averments of the wife were Corray has forsaken and abandone his lwx e as eI f(.:c }:vc ik Fs if he ha Eone
and that she left the matrimonial home with a clear intention to abandoy it into lodgings. Thc converse is also truc}z\. : tl e wife (l:(easf,fs t}?’ avlef
The court also found that the second marriage of the husband did not have anything to do with or io_r, the husband eis qeft to loo after 1msed
any mmpact on her mind causing her to continue to live separate and apart in his own rooms, why is that not desertion? She has forsaken an
from her husband. abandoned him as effectively as if she had gone to live with her
It appears to be evident that these cases lay down : relatives.' 4 s -
(i) At any time when animus and factum co-exist TR, ¢ spouse by his words or conduct compe s the other spouse to leave
s fe » desertion e ;ggmosal home, the former will be guilty of desertion, though it is t;e
ii i ion t : i * In short, the spouse who
(ii) The intention to forsak ntant: o physically separated from the other. ' .
Eetur, BN . erianent intention' il !.zt::d;v Erin‘;ir{g cohabitation to an end and whose conduct in fact causes its

> - 3

(i1) The deserted spouse should not have consented and should ngt § lermination, commits e deS(.zrtlon. ; b
have provided any reasonable cause for desertion. Even in constructive desertion, factum pf sepgratlon has to hc
(iv) The intention to desert should continue during the entire statutory iablished. It must be estab} 1s}_1e_d LG D nothlr}gl el;; lcﬂ\; I;I}ote(i
period of desertion rather till the presentation of the petition. parties’ relationship except.thcxr living und('ar‘ the same roof. lr: opeez.lls a,t; .a
(v) If at anyhtime before the presentation of the petition, the deserting 1t was obsti)rlved th;xtt S]h arl(r;g s c:m m;): Sl;;g;iésgn;cf\s;; ltrlllge [;Jlarties Le

spouse changes his or her intenti T . gmmon table are fatal and negative - L
wishes to return but is preventer:;lgrr;r:lodz?rr:g:: ‘i);rlth(ieets)f;t(::nhﬁe Broco v. Le Broco,’ is an interesting case. The spouses had ;?pl?ml:?(iv::
she would not be in desertion; rather it might be the other party aerything, but the wife used to cook food for her husband for w 1cb ii Ay
who may become deserter thenceforth. paid by him. Harman, LJ., observed, "There was separation of be roome%d
Under the Guruwant custom, sister and brother of one famil sparation of hearts, scparation of speaking; b'ut pus }‘10useh0ld Nk (c]d,nt.l A

brother and sister of another family, and it so ha hongf amily mary 4 S, swe would procced to review some leading I_ndlan cases. In Jyo }lls
brcalfs down, the second also breaks ‘down Whe &pens'ft at.l_ i marnﬁge Chandra v. Meera,” a case under the Special Marriage Act, 1954, after her
matrimonial home, she is guilty of deserti;)n S Fefuses fo go Ry marriage in 1945, the wife came to live with her husband. The averments °(§
' ' the wife were that she found him cold, indifferentf, s%{ualu}’ ;b“‘é"‘:}lﬂ(} :?fe

*Desart: . perverse. Shortly after marriage, the husband left for England an :
things." %ﬁzo}glrify r(‘;(::u;::; i:lﬂdrawal f"’“} a place but from a state of | Btbusy with the M.A. examination. On return frox}lhEILgla\I:v?f'eﬂgehl‘:::ﬁg
constructive desertion - ng v. Lang,* thus explained the doctrine of | ®0tinued to be cold, and hardly spent any time with the A L
It has been m;, . lurn very late in the night from the club. At the instance of tlgi 3 tl.lo 1951-
home is not ne(?eg::azr(;? tcl:rat-' u:; Parw truly guilty of disrupting ﬂ-w t?lob\:lfe B e to QO.her Ph'D: il ;t;yedhf;zg]and more col(i
The party who stavs byh' In all cases the party who first leaves it tween she made two visits to India and foun 1er i memdtitie
¥s behind may be by reason of conduct on his part a what he was. On her return from England, the wife stayed for

making it un : . Iw
Sl respect, or power &f' er parents at Jaipur. Thereafter she went to live with her husband.
e's

of endurance to or a wife with reasonable self- sy lop g
responsible for the %{-ew‘th him, s0 that he is the party really suffering and mental agony continued. In 1952, she got a Jo

“

o —

Constructive Desertion

. : ¢ s i strated
expelling her, by drivinakdown of marriage. He has deserted her by emu.‘er“} the Calcutta University. Realizing that she had to live a frustra

“0ed life, she dedicated her life to work and began to observe complete

’ TR ; : a defiant
s. The partie:: :n ust be separation of households, not 8 & fence and indifference at the matrimonial home and apparently
L. ATR 1970 SC 439, 1
2. Sanat Ky

g her out.®

L
g Hope v Hope, (1949) P 277 at 235.
"8 V. Lang, (1955) AC 402

: ven v, ¢ .
4 (1949 p 2?;10uen. (1920) P. 172.

:;(,1954’ I WLR 1085,
7 od at 1097,
* AIR 1979 Cal 266
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i d. There was in the husband’s house, mq
s wward:n}c;eii(glclrslzznand mental shock to her. The wife realisedrteh;){
Een}:ﬂl ;"al:;r :,anted her to live elsewhere and that the husband developeg A
f :linu-sof hatred and abhorrence for her. In the same house, they becapy,
:r : rs to each other. And in this manner they continued to live til] 1954

:ac%ngf? them having his or her own way. In November, }954. the wife loft tho‘
husband’s home and shifted to a rented flat where her sister and mother wor,
living. By this time she had made up her mind to abando.n the matrimonjg|
home. In 1955, wife’s father tried to bring about reconciliation between the
spouses but as she approached the husband, he was turned out and dragge
to the flat where the wife was living. There the husband had a heate
discussion with his wife and offered her two alternatives: either to sue for
divorce or to go to Mandalay, where her father was posted. On wife’s refusal
to accept these terms, he flew into a rage and struck the wife with a stick.
When wife’s father protested, he tried to strike him also. But father and the
sister caught hold of the stick and prevented him from doing so. Thercupon
he gave several slaps to father and sister. He also twisted the arm of the
sister. Under these circumstances, wife petitioned for divorce.

The court found that throughout the married life the husband was
indifferent and cold to the wife, that the relationship between the parties was
most abnormal, that it was the husband’s marital lapses which caused bitter
and unfortunate situation, that in the later days of their living together the
husband persisted in his attitude of utter indifference. callousness and apathy
towards the wife and lived with his wife as a stranger under the same roof,
that no sexual intercourse took place between the parties, and that the
husband hac! developed an attitude of hatred and abhorrence for her. Thus,
the court said, in the context of her suffering and loneliness of a frustrated
married life, the husband created such a situation that it was impossible for
the .mfe to stay any longer in the matrimonial home. The husband thus
forcing the wife by his conduct to leaye the matrimonial home became himself

lgll;:lltg ofidesertion, even though it was the wife who had left the matrimonial

on thfhg;’:nghﬁ ¥ J‘.mkl’l 5 th'e husband’s petition for judicial scparation
o o OUtC?eTI\on. the wife stated that she was maltreated. beaten
husband kept her g F"c house by the husband. She further stated that her
food given to her ;tnB:ld age, Bedar, while he himself lived at Chorus, and the
deprived of the com an arfv;as meagre. She was kept there in a cowshed, was
out. Wife’s avermenrt).s “}/Ie(:'e ex children, was beaten up and ultimately turned

proved.*
In constructive

: desertion, it is the 2 . :
21::; the‘desert,er, though he continsu?sl‘- behaviour of one party which makes

aviour may be of two types : (1) A to live in the matrimonial home, such

X

2. See also Man,
gala v. Deor

3. Dun @0, 1962 MP 193. : 0
% ¥ Dunn. (1967) P 217, Bugghe, o 3155::;“(!;137;’ o &
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such that the petitioner cannpt reasonably be expected to
our' & espondent. (ii) The setond case is the one where one party
|; ith t,'hc rlf in such a manner that the other party is driven out of the.

cts himse The English Courts have expressed their fear of misuse .of
p P;‘ke v. Pike,' Denning, LJ said : "This is yet another case in
I In. of constructive desertion has been allowed to run wild. A
docml?cme refuses to return to it, and then promptly charges her
yife Jeaves the Ostrllctive desertion." The English courts have said that the
pusband with :0;‘0 such that a reasonable spouse in the circumstances and,
conduct shoul 1d not be expected to continue to endure.” Lang v. Lang;
awironmen® cou'” stration; in this case, the husband assaulted the wife,
rovides @ {I()Ol-‘)i le: her, forced intercourse on her "in circumstances of
w"Siswntly b u‘S olting i'ndignity." This is a clear case where the wife cannot
alwlated and nv‘ctcd to live with her husband, even though it is shown that
reasonably be expc wwished" her to leave him. In English cases, the following
he husband nevk::r held to amount to constructive desertion : husbqnd
wnducts have been ‘stress in the matrimonial home,’ husband inducing
B e & d committed adultery,’ wife keeping twenty five
the wife to believe that he hfa rz(:;r;o her husband) in the matrimonial home,’
or more cats (which she.prc 7er OLICH I il o T o apouie's
spouse’s drunken behaviour, sposu . ' T oo

. tion for indecent exposure.” It 1s submitted that these LA0BIE
Rayjcgon for desertion. If husband is living w ith another
to reasonable cause or excuse 1or

. SRk 10
woman in the matrimonial house, wife is not guilty of desertion.

Wilful Neglect under Hindu law and Failure or Neglect to

Maintain under Muslim Law _ » o

Under both the statutes, the Hindu Marriage z}r}d LllebSpc}::la(}tlI:Z‘;r;:;gt;
Act, desertion includes the "wilful neglect” (_)f the petitioner by tAzt By
o the marriage. Under the Dissolution o.f Muslim Mar'nag‘;ﬁ()d o'f’ o
husband’s failure or neglect to provide maintenance for a p(.l RN
or more entitles the wife to sue for divorce.' So far before t ‘fe 2
10 case has come where "wilful neglect" has been tla’kcn ‘;lssjbﬁa S
divorce or judicial separation, though in Laxman V- Meena, Ll
Obiter, observed that wilful neglect was d051g11atgd to cox(/i SR o
desertion, and therefore should fulfil all the ing’redl_entsl‘l O‘flf els;e e,
sbmitted that Parliament has by expressly includm.gr WIf'r‘:)m tl%e S,
stparate type of desertion, deliberately made a dcpaltur'c; et
meaning of desertion. In our typical social packground, 1t hap

our should be

\

L (1947) p 25,

% Hall v. Hall, (1962) 1 WLR 1246.

3. (1950) AC 402.

4. Kach v. Kach, (1899) p. 221.

% Baker v, Baker, (1954) p. 33.

y Winan v. Winnan, (1949) p. 174.

* Hall v Hall, (1962) 1 WLR 1246.

g Slan v. Stan, (1969) p. 122

- Crawford v, Crawford, (1959) p. 195.
1. Jodan Mohan v, Chitra, AIR 1994 Cal 133

: Ammﬁ;s i),

4 SC 40. 1

S88e€alss Turq Cliand v. Narain Devi, AIR 1979 P & H 300



MATRIMONIAL CAUSES : DIVORCE 157

FAMILY LAW

156 e excuse." Reference may be made to the same. Wife’s

J abl ¢ . v
¢ or "reason her parental home for completing her studies is a valid

Sz : ; pse jve at
husbands deliberately neglect their wives, by refﬁsmg tobhﬁ:ive Maritg] ;(inulng to live @
intercourse with them, by denying maintenance to them, or by declining ¢, o

give company to-them. Thus, a spousc may not totally withdraw frop, | © sent
cohabitation, yet his conduct or act may be sufficiently grave and weighty, Lﬂck of Con

ion if the separation is by consent.” But
. S 3 SO 1 L nOt be any desertlon - . y
may cause untold misery and deprivation to the other. These will constitute | Theret;zncontext of desertion has to be construed strictly. Buckely, LJ

wilful neglect. B il in ¢ ) g coﬂs"n;dm
"wilful neglect" has been in English law in the context of wife’ rved : o : h Ao
claim'r(l;fEa ;e;'l:tenance. Ogn the ground of wilful neglect, the wife may claih: = Desertion does r}"t n:hc OSZ?rg{] el;v: lvte)e tt}}l)z::nl:f}'l:l tv}zlaff hic;n;sc i ol:;r
maintenance from the husband. It seems that an act or omission dong husband to remain “;1 e 148 e o ey T hore £90%
accidently or inadvertently is not wilful: it is also not absolutely necessary put he may nevertheless have e > .
that to be wilful, the act or omission should be deliberate and intentiona], It is in this context tha't the “Spc_ecml Marriage AcE and" thq Hindu
“Thus, it will amount to wilful neglect if a spouse consciously acts in g arriage Act use two expressions : WlthO}lt the cqnsent , or agams't thp
reprehensible manner in the discharge of his marital obligations. In other 'a;:es of such party." The real test of lz_ack of consent is whether s’epara’uon is
words, wilful neglect connotes a degree of neglect which is shown by a degree ::“ due to the conduct of the deserting spouse or to the other’s consent to
of abstention. But failure to discharge, or omission to discharge, every marital ,pegmanent separation. When parties are living separate and apart under a

obligation will not amount to wilful neglect. But failure to discharge the basic tion agreement, it is a clear case of separation by consent.* Similar. &
marital obligations will amotnt to wilful neglect. e case where wife 1s living separate from her husband under a compromise
Failure to provide maintenance may also amount to wilful neglect.! That ent entered into in maintenance proceedings.” Consent may be express

probably was the main context in which wilful neglect was made a variety of
desertion. It becomes clear when we look at a similar provision under the
Dissolution of Muslim Marriage Act, 1939 where a husband’s failure or
neglect to provide maintenance to the wife is a separate ground for divorce.
The courts have given a very wide interpretation to this clause since the
words used are ‘failure’ and ‘neglect’ and ‘wilful neglect.’ Thus, it has been
helg! th_at wife 1s entitled to a decree of divorce even if failure or neglect to
maintain arises on account of his poverty, failing health, loss of work,

impli 1 tion is a question of
nplied. Whether or not there is consent to the separa ;
0[;:; I‘: may be implied by conduct. In Rosley v. Rosley,” Pearce, LJ observed :

Often. in the rather haphazard parting of husband and wife, the _fact
of a mutual agreement to separation has to be deduced from things
done and things said in emotion and temper. The court should, I
think, be slow to decide that there 1s imported term that the
separation should be forever and that there shall be no opportunity

|

E imprison.mcn! or any other cause, provided wife’s conduct had not been such for any unilateral ghapge of mind, no right evor o aslc (R party

| as to disentitle her from maintenance.® Similarly, where wife is living gl cohabitation. : : scall
separate from her husband for a period of two years on account of husband’s If consent to separation is withdrawn, dese;tlon will automatically
failure: to pay her prompt dower and husband has also not provided her kg, provided other conditions of desertion are satisfied.

!

|

l

| 3 . . o 5 . ] 7

; ?tzgrnza::e Sung th’s. period,* or a wife who is living separate from her Consent to separation must be free. Thus, in Holr oyd v. Holroyd, \‘ﬁ:erg

| s :vc'(:lotin:,o his taking assgcond wife and to whom no maintenance 1 i¥ife has signed a separation agreement under great mental strain, Wi nf

| It hp bel e h y the husband,’ is entitled to a decree of divorce. el advice, because she thought that this would be the only.m‘;arés ot

l nccessar;l sfor et!llle e that maintenance includes all those things which are °‘."almng maintenance from her husband, the court held that the wife had no

\ provision of maint:xl::ﬁ:ensgitﬁge,b:u?h as food, clothes and lodging. The | Peher consent freely to live separate and apart.

| - I consonance with the status of the . .

| 2:113‘2?;:11: ndai:ﬁmem to meet the reasonable wants of the life': l?all;"-hcarted S(ﬂtutol-y Period of Desertion ‘o i st

1 'y altempts to provide maintenance will not, do, , be f Desertion to constitute a ground for divorce R judicial se'pm:anonff::;lzz
Want of Reasonable Caresor B s - lor the continuous period of two years.s Desertion is a continuing 0 ,

In Chapter 9 of thig work, we h > "5 an inchoate offence, i.e., once desertion begins, it continues day after day,
L. Balbir ~. Dhir, AIR 1979 p P ave discussed the expression "reasonable e
§. :!wl:: 2%, 200; Neelam v, Vijaya, AIR 1995 All 218. 2‘ ndirg v, Sll:ellendra, AIR 1993 MP 59. la S Kumar, AIR 1980 AP
. an . £ : R .

v. Md. }{ z{e“‘lk"“"' AIR 1941 Lah 167, Satagunj v, Reh ; : ‘L 318, Gulu Venkata Subba Rao v. Aryasomayaju
0 NG Kedejo, AIR 1959 Ker 151 J V. Rehmat, AIR 1946 Sind 48; Kemit o 3 p
" Joa 4% V- Serajuddin, ATR 1946 p Man v. Haniman, (1909) P 23.

4V
g Ao Syed Ahmed v, Taj Begum, AIR 1958 Mys Urammg y, Krishnama, (1970) 1 AWR 13.

AIR 1963 M 5 Bhagugny;
der an order of th ad 263 [husband’s failure to Pay 6 (qors. M V. Sadhu Ram, AIR 1961 Punj 181.
¢ court passed under the Criminal Procedurc Code 1 ((}gg; 2 All ER 167. ‘ J
0 TLR
1943 Pesh 73 8 479. - 1993 Cal
nd 48, 31 “Mala v. Om Prakash, AIR 1981 Del 53; Madan Mohan v. Chitra, AIR
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ch i o the conduct of the deserting spouse. It glg
till it lzhb?:il;trt:gna; ﬁzg £Z1plew even if the statutory period hgs expire (;’
ﬁiﬂ; stit:l be brought to an end by an act or conduct of the deserting spouge,
It is inchoate. It becomes complete on_ly wben the deserted spouse files
petition for matrimonial relief. It 18 this aspect of desertion which
distinguishes it from all other matrimonial offences. Thus, in Bipin Chandrg

v Prabha,' the wife was clearly in desertion. But the wife expressed ap

intention to resume cohabitation before the husband filed a petition for
divorce, and thus terminated the desertion. ;

If a spouse gave a notice not to return, desertion commences from the
date of notice; wife’s withdrawal of jewellery from the locker may be
tantamount to desertion and desertion commences from the date of
withdrawal of jewellery.’

Termination of Desertion

The matrimonial offence of desertion differs from adultery or cruelty
fundamentally. The desertion is not complete until the petition founded on
this cause is filed, and something may happen before it to terminate the
desertion. The most outstanding and interesting aspect of desertion is this
that the offence can be brought to an end by the guilty party. The character
and quality of desertion makes it possible to bring the state of desertion to an
end by some act or conflict of the deserting spouse.

Desertion may come to an end in the following cases :
(a) Resumption of cohabitation,

(b) when separation becomes consensual,

(c) offer to return, or

(d) supervening event may remove the duty to cohabit.

Resumption of cohabitfition.—lt is an obvious case. If at any time
before the presentation of: petition, spouses resume cohabitation, desertion
comes to an end. Resumption of cohabitation must be by mutual consent and
it should imply complete reconciliation.! Thus, where deserting spouse comes

and stays in the mz.ltrimonial home for a couple of days without any intention
to reconcile, desertion will not terminate.

rest:;znrezf ptio'rll;aJOf ‘matrimonial intercourse terminate desertion? If
\RUC mari Intercourse is a g : of
cohabitation, it will terminate Sl epece ToSuMDECy

4 desertion, even though parties are not able t0
Ll::u:ﬁl?::r;? :et ca:luz.;l acts of intercourse do not terminate desertion. Thus,
hope of reconciliai?o ln'tltlercourse on the part of the deserted spouse in the
resumed marital intl;rw' not terminate desertion. In Perry v. Perry,® a wife
repudiated the l'elatiox(:0 }lgse with her husband but in all other respects she
In Dhrubajyoti v. Lil G It was held that it did not terminate desertion-
husband’s home and 2{ (a case under Special Marriage Act) wife left her

d not return to the matrimonial home for more thar

1. AlR 1957 SC 176,

2. Permod v Vasundha
: z ra, AIR 1969
2 Suresh . Gurmohinder, AIR. 1983 BS; -
- eummery v. Mummery, (1942) 1 All ER 5.53

5. (1952) 1 All ER 197 e
6; M
6. AIR 1979 Ori. 93 ummery v. Mummery, (1942) 1 All ER 553.

h
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hereafter one day she went to her husband’s house with her
w0 years: ’5 feft it before her husband returned. It was held that the wife
:ons an ;
b in desertion. i
inu eparation becomes consensual.—If spouses enter into a
en S Seoiont, desertion would be at an end. Similarly, if a decree of

| gporation 35; tion is obtained, the desertion would come to an end from the
i l'd“:fe“of decree of judicial separation.’

to return.—In desertion there is an intention to destroy the

,pfferB ¢ if the deserting spouse seeks to return, makes an offer to

o 'utention to destroy the marriage is no longer there and thercfore

4 LAt lﬁ come to an end; the basic principle being that a spouse who has

monWld must take back his deserter spouse. The moment the deserter

wdese;tl::s an offer to return, the desertion is at an end. "If he will not

spouiii Eer he becomes himself a deserter." He cannot say, ‘you have deserted
‘<

will not forgive you for running away and therefore you cannot return.’

me. I "

Juring the whole of the current period he must affirm the marriage.
(ymmunication of the intention to return 1s an essential element; his motive
ir making an offer to return is not relevant. ' . .

In a simple case of desertion, offer to return will be sufficient. Thus, 13
Bipin Chandra v. Prabha,® the wife made an offe: to return but tbe hu§ban
by sending the telegram, "Do not send Prabha..... frus?rated her intention to
wme back and thereby desertion was terminated. But if the deserting spouse
has been guilty of a behaviour which entitles th? other to stay away, sgch as
vhen deserter has been guilty of adultery, the simple offer to return will not
be enough to terminate desertion, and the desel_'ted spouse 1S not bopnc} Ito
ateept it; were it not so it would amount to forcing condonation on him. n
such a case, the deserter spouse must give the other such credible assurances
that conduct complained of will never be repeated in future.

u Any offer to return must satisfy the following two conditions :

(i) It must be genuine and bona fide offer to return permanently, and
{ the offerer must have the means and the intention to implement 1{1 II.‘ li
aepted by the other party. If offer is made just to.forestall or f:ead
mpending proceeding in a court of law, offer cannot be said to be ge““"g‘ at’;l
bna fide. In Shyam Chand v. Janaki,” a wife who was turned out by the
husband from the matrimonial home filed maintenance proceedings. fTEesﬁ
Muceedings were compromised and the husband agreed to have the \:ﬁ e aff:‘) ¢
" maintain her. But subsequently he backed out and filed procee ng? his
orce, His petition was rejected. He filed an appeal. At .the hgarlnl;g o 2
;EM’ he made an offer to take back the wife. The wife rejected lt.ﬁTtheecZ:life
; t offer was not genuine and sincere. In Dunn v. Dunn, e s
.med out the husband from the matrimonial home, refused to let him i
ekeys of the house, and otherwise ill-treated him and made unjustiit

- 2 ow lays
L The English Statute, Domestic Proceedings and Magistrate Court Ac"l'mlig;’sh:mc will
o t orders of the Court excluding one spouse from smatrim
fither interrupt the period of, nor terminate, desertion.

Y V. Perry, (1952) p. 203, Per Hodson, LdJ.

o AR 1957 SC 176,
ver,

Ut v. Everitt, (1949) 1 All ER 904.
:ﬁm 1966 HP 70,
%5) 1 All ER 1043,
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i i i tances of the case, be disrupted
i i ly, she sent him an invitat; uld not, in the circums J pted.
charges of cruelty against him. Subsequently, invitation SR
a o CRUELTY

uched in affectionate terms. The court held that offer wag

:mecaond sincere. On the other hand, in Price v. Price,' the wife had ha:]:;
her husband, and had hated him for sometime before she left. After Sometimg uctory .
she made an offer to return. The court found the offer genuine and sincere il Jer most of the personal lavys, cruelty is a ground of judicial
The court observed that it was concerned with obligations and not affectiop, ' :: and of divorce. Under the Hmdu1 Marnage Act,’ Sp«::cigl Marriage

(ii) The second requirement of an offer to return is that the offer should *’p‘:mnfx parsi Marriage and Divorce Act, and Divorce Act, it is a ground
not be subject to unreasonable conditions.”> This case provides g ey .:_1: :1dicial separation and divorce.
illustration. In 1951, the wife deserted her husband taking with her thre L ;J;llthe matrimonial offences, cruelty is probably the most difficult to
daughters of the marriage whose ages ranged between 17 to 19 years. After , v
while, the husband asked her to return but refused to have the daughters deine: ol
back. The w.ife, decline(.l the offer. In the husband’s pgtltion fqr divorce on the tl‘?xe l?géiuelty. because acts of cruelty are infinitely variable, and no
ground of wifes desertion, the court held that desertion terminated when the | #4% odr in a complete list as to what constitutes cruelty can ever
husband refused to take the daughters, since there was nothing in the | dempt ab araW! 4 t of conduct which may be regarded as cruel in one case
conduct of the daughters to justify him in refusing to have them back and it aueed.! Further, act o c] in another. "Legal cruelty" may not be the same as
was not unreasonable of the mother to decline to leave them to fend for | ™ oot be regarded crue’ in 8 : ay be a precedent for another.
themselves in view of their ages. On the other hand, if the deserter spouse has melty in popular sense. BRet 7 m )5, ¥ 1 .
given the other spouse just cause to live separate and apart from him, the In G.V.N. Kameswara Rao v. G. Jalili® it has been held bythe Supreme
deserted spouse is entitled to refuse an offer to return either outright or 0 put fCourt that cruelty need not be of such nature as to create reasonable
conditions on the deserter spouse that he would abide by the assurances of | wprehension that it would be harmful for the petitioner to l.we w1.th the other
better behaviour in the future.* prty. It would be cruelty if the act is committed with an intention to cause

_Supervening event.—If the deserted spouse commits an act which | “enng to the other party. Further, whether a particular act lwoulci
justifies the other to continue to live apart, desertion will stand terminated | “stitute cruelty or not, social status of the parties would be a relevan

ature and judges deliberately avoided formulating any

unless it can be shown that the dese 1 et
rter would not, in any case, have ansideration. . i
:;tudrzsed.‘ If the dese.rbeq spouse subsequently consents to the li)\,ring apart of Further acts of cruelty have to be distinguished from guiniaRydeEa
€ deserter spouse, it will terminate desertion. tear of marriage.”
Bur
111:;: z: wl;ll';:f (ruelty—Meaning : 2
: ed law that the burden of proving all aspects of desertion Under Hindu Marriage Act’ and the Special Marriage Act, the ground

are on the petitioner. Thus, it is fo

6 : s : 1 the
2 : r aved in such a way as to render it in its judgment improper to compet Hie -
to prove her allegations of des presents a difficult situation. Wife failed Maintiff to live with the defendant. The other clause runs as under :

! factum of desertion. It E e l't;he peti-tioner to establjsh both animus lisworded thus : the respondent, "has, after the solemnization of marriage,
reasonable cause and against his Wishe?talzihsh that d.esertlon was without 'tmted the petitioner with cruelty." et
!‘é subsisted throughout the statutory perioda?x ot h"ls consent, and that it Under the Parsi Marriage and Divorce Act, as amended by the cho
- View that desertion must be proved beyond <one time it was the established 83, there are two clauses. New clause’ lays down that the defendant has
| the present view is that yond all reasonable doubts."® However, tee the solemnization of marriage treated the plaintiff with cruelty or has
| I, y

gness to live with the husband s and cruelty and expressed her 5 . : oluntarily caused grievous
; 'vlt'}}:o had developed illicit relations;ind Wwithout any pre-conditions. Husban E:rt (tieft;:ldant. h?s e Fhe marnhagelvintiﬁ with venereal disease;
ere were two daughte P with a woman refused to keep the wife. 0 the plaintiff or has infected the pla clled the wife to

rs of marriageable g or, wh : d, has comp
: ge and three minor children of » Where the defendant is the husband, ha ; t be
» the court, strangely, held that the Wor prostitution : Provided that divorce shall no

| 1. (1951) p. 413,
2. . Sections 10 and 13,

See English cases, Pray

v. Pratt, % Secti
? y 28;;1 D;sunvn ;}.loDunn. (1967) p. 21 7('1979) AC 417; Fletcher v. Fletcher, (1945) 1 All ER L Seu:l:\s 3‘4;3 a:d 217.
| 'y mas, . \ .
; (1956) p. 205, " 924) p. 194; Eduards «, gy - b Subumar vy
4. Herod v, Hema i wards, (1948) p. 268; Lewis v. Lewis, 5 ALR. 200 § ipatt, AIR 1992 Pat 32.
| 5. Bipi : ) 39) p. 11, .. -C. 576
i v_‘ﬁv‘:c,’:aanY Prabha, ATR 1957 SC 171 A Ulfa Pa"de)' V. Prem Chand Pandey, A.LR. 2002 S.C. 591.
8. Dastane v Da;’g,,l, AAII}:! 1972 SC 450. Bij'o ll;a‘c'h/éar;x:n V. Meena, 1964 SC 40; Rohant L ;27(1)(a).
| } 4 ) 19 y - Sukomal, on 27(1Xd),
‘ T AR 1979 p & H 68, 75 8C 195¢; Ratneshwar v, Preflzatmi.lcm 81'376 MP 218 s Section Z2X)l()()l) Matri i 73. clause (dd) of Section 32. The former
e Pt of the cl;ms at;lmoF gy Canges Atc,t' l?h : f:milarly worded clauses in the Hindu
s e has for its inspiration the si y
Mﬁhmge Act and the lat.t,e: a ls?if:ilar clause in Matrimonial Causes Act, 1973

___A
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granted on these grounds if the suit has been filed more thgy, i

years : (i) after the infliction of the grievous hurt, or (i) afte, i

plaintiff came to know of the infection, or (iii) after the last Ay

compulsory prostitution.'

. Section 2(4), Parsi Marriage and Divorce Act defines "grievous hyrtt to 4
mean : "(a) emasculation, (b) permanent privation of the sight of either eye
(c) permanent privation of hearing of 'elthe.r ear, (d) privation of any membe;
or joint, (e) destruction or permanent Impairing of the powers of any membg
or joint, (f) permanent disfiguration of the head or face, (g) or any hurt whig
endangers life." Thus, cruelty is defined purely in terms of physical violene,
Section 10(1)Xx) of Divorce Act, 1869 after amendment of 2001 is worde
thus—has treated the petitioner with such cruelty as to cause a reasonabl
apprehension in the mind of the petitioner that it would be harmful o

injurious for the petitioner to live with the respondent.

Under the Dissolution of Muslim Marriage Act, 1939, cruelty as wifes
ground for divorce is worded differently though the main clause has almost
the same language as that of the Hindu Marriage Act. The ground runs as
under :

That the husband treats her with cruelty, that is to say,—

(a) habitually assaults her or makes her life miserable by cruelty of

f:onduct even if such conduct does not amount to physicl
ill-treatment, or

(b) associates with women of evil repute or leads an infamous life, or
(c) attempts to force her to lead immoral life, or

(d) di5P0§08 of her property or prevents her exercising her'legal right
over it, or

(e) (;bstructs her in observance of her religious profession or practice,
r

®

if he has more wive_s 'than one, does not treat her equitably iﬂ‘
accordance with the injunction of the Koran.

Cruelty as a changi . ‘ ]
“cruelty” as a ground of ng concept.—From the aforesaid review o

pirue matrimonial relief in the various Indi tes, it
is us Indian statutes,

so::: ie;:d::tothe concept of cruelty has not remained the same as it Was
Act (before Amel;l;:::ngﬁy {d/ears baCkI In the early statutes, such as Divor®
Amendment of 1988) and the Parsi Marriage and Divorce Act (before the

§  cruelty is defined i : Ity
Under t - : ned purely in terms of physical cruelty
er the Dissolution of Muslim Marriage Act, cruelty incl:l)dgs physical 8

w?ll as mentgl cruelty, though em

e
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orce law was to protect the innocent party, the intention as an
‘,"wd.dwo Jient of cruelty was abandoned. Before the acceptance of the
°wﬁﬂ] mg'f;reakdown of marriage as a ground, for that if a marriage has
m,uievable by any act or conduct of the respondent, it was considered to be
joken down ¥ cruelty”. And, despite Lord Denning’s warning in 1950 that "if
{ under uelty were opened too wide, we should soon find ourselves
o doors 9f cfe for incompatibility of temperament," the English court by
'.ﬂi‘;({;cacccpted incompatibility of temperament as being covered

vi
ader cruelt){‘se definition of cruelty has so far been attempted and the courts
No preCI1 left cruelty undefined. Cruelty may be subtle or brutal,
ave purposety tal. It may be by words, gestures or mere silence.? Acts of
IﬁY“m] o !gi:tiné cruelty can be so numerous and varied that it would be
mduczbfigﬂ; discern any definite pattern or patterns. In' English law..in an
g Russel v. Russel,’ (which contains the earliest formulation of
:;l:;tyw:é to a great extent that formulation is still valid), cruelty is defined

gundel' : 5
Cruelty is a conduct of such a character as to have caused danger to life

/¢ health, bodily or mental, gives rise to reasonable apprehension of such

danger.

The formulation contains the basic element (.)f cruelty an'd inclgdes both
sental and physical cruelty, though it emb()d{es the typ}cgl mnetecn}t}h
witury emphasis upon the necessity of protecting the petltloner anfi the
klief that no conduct can amount to cruelty in law unless it h_as the effect of
mducing actual or apprehended injury to petitioner’s physical or men‘tal
falth, It also emphasizes that injury need not be actually sufferpd, a
msomable apprehension of injury is enough. 'But where there 1s 1?'0
mbability of injury, offence is not committed. The difficulty of applying this
Ist arises on account of the fact that the respondent’s conduct may not cause
| 1y injury to a normal person, but it may cause injury to a hypersensmve
Elitioner. In Jamieson v. Jamieson,' Lord Norman observed :

The conduct alleged must be judged up to a point by refergnce to t}}x:i
victim's capacity for endurance, in so far as that f:apaC1ty is 01('i oug ¢
to be known to the other spouse.......... That leaves it open to find, afte
evidence, that the petitioner was the victim of his or h(.;‘ 03712
abnormal hypersensitiveness and not of cruelty inflicted by
respondent. :

Inthe modern law, test seems to be that if the conduct or act.causesuz:lrl
Iy or a reasonable apprehension thereof to the petitioner, it will amo
TUelty. In Gollins v. Gollins.® Lord Pierce observed : i
Itis impossible to give a comprehensive definition of cruelty, but X 0;}
reprehensible conduct or departure from the normal stz}ndar;‘ bt :
Fonjuga] kindness causes injury to health or an upprehensmn 0 1t. ;"
15, T think, cruelty if a reasonable person, after taking due accoun

L
Lg:f:fahy V. Kaslefaky, (1950) 2 All ER 398 at 403
¢ V. Dastane, AIR 197 1534.

Lo -
) il::gi L All ER 875

2 All ER 966,
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ent and all the other particu}ar CirCUmStances,
cﬂ:ﬁ;:lZpe t}:zltn the conduct con;plained of is such that thig s‘;:ﬁ
should not be called to endure it.
In 1969, in Masarati v. Masarati,' Sachs, LJ observed : "Today, y,
perhaps faced with a new situation as regards the weight to be att

h 4
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{ cruelty. As early as 1810, in Holden v. Holden,' the court
t 0 4

 ingredie”
Itl is not necessary 1
4 tmen 7 3 .
motive such tl’;"r‘; m causes which are not consistent with affection,

n determining this point to inquire from \fvhat
t proceeds. It may be from turbulent passions,

: ach, r sometimes istent with it, as the passion of jealousy. If
one particular factor—that is, the breakdown of marriage.” The learneq jidm L znd. are indeed oﬁfcla(r)l \:izngmsite?s Lit fiddesaars o ingite FEERloiD
addel:i that if it was evident that the marriage had broken, no public intereg pitter waters are :

“would be served by keeping the couple togcther..
The Indian courts have also given fairly wide meaning to legal cruelty

Intention to be cruel—In England, when in 1937, cruelty Was
recognised as a ground for divorce, the English courts took the view thy
conduct would be cruelty only if the respondent intended to hurt or cayg
injury to the petitioner or if his acts were aimed at the other. If the condyy
of the respondent was not the result of any intention to harm or injure but of
pure selfishness or indifference, he could not be said to be guilty of cruelty
This resulted in injustice, and the courts were driven back to the presumptio
that a person might be taken to intend the mutual and probable consequenc

of his acts, and tries to mitigate the harshness of the rule. Gradually, the L,m
[t

English courts started receding from this doctrinaire position and in 1952 i

Jamieson v. Jamieson,* the House of Lords observed that an actual intention
to injure is not an essential element and unint
cruelty. Finally,
the House of

entional acts might amount o
in 1963, in William v. William ® and Gollins v. Gollins,® wher

1 _ Lords have discussed the entire case law on cruelty, the
intention as an element of cruelty was rejected. In the former case, the
husband made persistent accusation of adultery against the wife but he was
found insane. Observing that the main concern of the court was to give
protection to the suffering spouse, Lord Pierce said -

The argument for holding that a man should not be held to havw
treated his wife with cruelty if he did not know what he was doing is

an attractive simplicity. But so to hold would create a dividing line
which in practice is not eas;

. . Y to draw (even with medical help), which

Mleld:(ti tme make the court powerless to help when help 1s most
Inlgo ‘ and Whilch will cause more hardship than it alleviates.’
: lins v. Gollins, the husband was incorrigibly lazy and just "hung
t.lleavcilly in debt and his wife had to face :li
the strain of his debts f; ime did he do any physical harm to her bt
= at cruelty necessarisly‘z:l;got::gan to tell upon her health. Rejecting the test
1

did not matter wheth S an intention on defendant’s part to be cruel,

or sheer indifference, W;;tl,ti: Prang from a desire to hurt or from selfishnes
not the state of

St mportant is the conduct of the respondent and

Motive, malignity or malevolent intep

- (1969) T WLR 393
- Ibid, at 396 3

Matnimonia]
+ (1952) AC 595,
- (1963) 2 Al R 994
1963) 2 All ER ggg,
- Ibid. at 1004

s

1

tion has never been considered &
!

N; oA

Causes Act, 1937 '

spring. f ;
sourt'!e the}:n pany Indian case under the Divorce Act or t‘he Parsi
There 18 hal_' y ce Act on this aspect of the matter. But in cases,
iage and dDw:}:e Hindu Marriage Act, 1955, the couf't has held without
jeularly un i;at intention is not an essential ingredient of cruelty. PL.
just hesitation s an interesting case. Parties were rx}arned in 1948 and had
v Sarlai‘ larriage but it was not a happy marriage. The w1fe was crazy
w0 children of M d affe,;ction of her husband, and with tl}at.: in view, she
wget the loz.ek?: who gave her some potion to be administered to the
s ;h deinistered the same to the husband which resultclzq mthis
hﬁ'md' i :sly ill. He became ill with slow fever, glddxness ar}d ?lt;ma.e y
5 ser(l)(\)xs breakdown with vomiting, loss of weight, abdomlnad l?treltlntgo
hcl;:lf:v and various other complications. The hquax_ld h;? tz:tirae I;elriod o
: ined for sometime. During the : :
e hospital where he remainec him, day and night, like a
's illness the wife was in attendance on )
:rﬁbfaufd};irlldz wife. She was repentent of her conduct ar}d lhi; eyﬁs::;g
mstantly wet with tears. On discharge from the ’hOSPlta (tl? e o
itoned for judicial separation on the ground of wife's cruelty thon 2" ¥
ws not a ground for divorce under Hindu la_w). _The ti'i)urtti‘;: peisbuy s s
Sumsher Bahadur, J. observed that considering the s ‘hich the parties
ties and the prevailing notion of the strata _of 'S;)lmett}}\’aio:state i
onged, the conclusion appeared to be irresisti Z B Th ol mad: e
ated with his wife lest such a thl.ng L happeg tg'mtf;ntion to injure was
der reviewing some leading English cases, said tha e et 22
; lty; if act or conduct caus
% an essential element of cruelty; tute cruelty. The
. . . enough to constitu 2
“siable apprehension thereof, it was in Bhagwat v. Bhagwat,
“me view was held by the Bombay .ngh Court 1n
e the husband, who was insane, tried to strangu

weasi late wife’s brother 03‘023
“parg 1 ife’ iti r judicl
ion and her son on another. Naik, J., granting wife’s petition for J
tion, observed :

The lconduct of the husband irfl_ this ctaSlCt
‘fuelty even in the absence of an inter : The
theref)(,)re, should not bar to relief claimed by tlh eti:::fio suffer
schizophrenia from which the husband has a prcltch ecut forward on
Periodically is no good defence to the plea of cruelty P
half of the wife.*
Alth

/ ) : . . - ruclt )
0ugh intention is not an essential ingredient Of; con:t

is such as to amount’to'
ion to be cruel. Insanity,

yet an act or

et itute cruelty.

Which has an intention to injure, will certainl

1.

g (Allz:oisé Hag Con 453,
1 Punj 125.

Y AR 1977 por

Bom 80,
b g, at 80,
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matrimonial offence than to set out on a coyrg,

There “mt‘l’:gf adgiab‘;i;te intention of wounding or humiliating the oth::
conduct w:l % akeing his or her life miserable and then to continue i, that
:gou:sf ;}n conduct with the knowledge that it is seriously affecting his or g,
physical or mental health. The conduct which is intended to hurt strikes wiy
a sharpér edge than a conduct in consequence (,)f mere obtuseness or
indifference.' But in those cases, where rgspondents act or conduct coylg
amount to cruelty only if he intended to injure the petitioner, then ther
cannot be cruelty if he is incapable of forming an intention. Qn the other
hand, in these cases where acts and conduct amounts to cruelty in any event,
it is immaterial that the respondent did not mten({ to be cruel. It has noy
been held that in cruelty mens rea is not important.”

Act or conduct aimed at the petitioner.—After 1937, the English
courts took the view that the act constituting cruelty should be aimed at the
petitioner. If an act is directly aimed at the petitioner, even in the absence of
a desire to injure or to inflict misery, it will amount to cruelty. Thus, a display
of temper, emotion or perversion, giving vent to one’s feelings, may amount to
cruelty, if it could be shown plainly and distinctly to have caused injury, or

apprehension thereof, to health, life or limb. On the other hand, when act or ;

conduct, not directly aimed at the petitioner such as drunkenness, gambling,
crime or sexual offences against third person, done generally for the
gratification of one’s selfish desire, then it cannot be ordinarily said to be
aimed at the other® Sexual offences directly relevant to the husband’s
conjugal obligations may amount to ill-treatment of wife. Thus, a criminal and
indecent assault by a husband on his stepdaughter amounts to cruelty to wife,
although there may be no intention to hurt or injure the wife. In Bhagwat v.
Bhagwat,’ the husband’s acts were aimed at wife’s brother and her son, but
the court held that these amounted to cruelty to wife.

The act or conduct must be that of respondent.—The English
courts take the view that act or conduct aimed at the respondent must be
those of the respondent or at his instance. In India, most couples live in joint

fal;lill;:ll'ixels; and many a time wives are subjected to cruel acts of the in-laws in
w usband may play no part. In ShyamSunde,- v. Santadevi.® wife was,
soon after the marriage lo

3 : cked up, kept wi ill- her
in-laws, while the husband stood thl::r Sl food. ill-treated by

| ] stooc e idly taking no part in it, but also not
ggg;gsgﬂy;hu;i t;octp}:Ptechhls wife, T'his court took the view that intenti_ol_lal
family amoll:nts to 15 wife from the ill-treatment of the members of the joint
sl sl cruelty on the part of the husband. Relying on Hindu
R topatl (protgctor) to protect his wife, the court said that
ottt ! cproltect hxs.w1fe from the acts and conduct of cruelty of
hols Lt ruelty on his part.” But in Gopal v. Mithilesh,® the court
and’s stand of neutrality between his mother and wife thereby
tson v, Jamison, (1952) AC 525: Gopal ithi
ey ) » opal v. Mithilesh, AIR 1979 All 316.
b fapc::;e:' it;a;';:)rzlfapoor. AIR 2009 SC 589,

4. Ivens V. Ivens, (19 All ER 415,

54) 3

5. AIR'1967 Bom 5o, - ) 446.
6. AIR 1962 Orissa 50.

7. Mango v, Prem,

8. AR 1979 ALl 316,

1. Jam
2. S

1963 ;
MP 5; Tayawuy v. Chinuppa, AIR 1962 Mys 130.

Injury to private parts.—In Ashok V. Santosh,
Q(Mabl
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his mother did not amount to cruelty to the
F . ghis wife tO:’: ‘:Laaigf: \,EZS the ordinary wear and tear of joint family
ot urt add f the view that the words "treated with cruelty" imply
i On the part of the respondent. Considering all facts and
*e conscious ac;ocase entire matrimonial relations between the spouses,
” “. g etance.s character and personality of the husband with all
\ ,“mlndi“_g c:c:ﬁzscourt s:aid that he could not be held responsible for the
tion

i it i ents. This, in our submission, qverlooks the basic
::s»or condl\-ll(i:tngﬁ ?;isnf &;‘;mily living, where husband’s failure to protect his
s of the

ill-treatment of the members of the joint

fe from the atit doioc;rujits};nireliragedies. It is submitted that looked at from

jily has L ;‘lesh has not been correctly decided. In Deqafeumar V.

bis aspech 1}4‘ t ‘as held that ill-treatment of wife by in-laws driving her to

: ava{t{éelfv;:hin five days of the marriage and failure of the husband to
mit sul

is Wi nts to cruelty. '
hm1Mfi)faI:§2 child.—Ordinarily, cruelty by a child of the parties
o f its parents does not amount to cruelty but when a child so
e e;f swgsh one of the parents and collaborates with that parent to
\m‘uﬁestiu?rielty on the other parent, the conduct of the c.hxld w?ll.be
lm"emd cruelty on the part of the other parent. Thus, in Samtr};1 V.
mm "atshe mother and the son acting in cofnccrit todharﬁsi 311; [fi,tthf;
', 1 squeezed them on his refusal to do wha
g:dbht;‘:?:nte\::;:jialﬁ?n Sclo do. The court held that this would amount to
melty on the part of the wife towards the husband.

Thus, cruelty may be : (a) physical, or (b) mental.

Physical cruelty | v
Acts of physical violence on the part of one spouse ggalr;strzgzogt;%le
multing in injury to the body, limb or health or causing 2reegpets
gprehension thereof have been traditionally considered tl(l) 3‘1?1‘01- 0,
\ hat acts of physical violence will amount to cruelt.y,'xjn i ensibility Ba.t0
[ ase, depending upon the gravity of acts and susceptx}nhty or Zethe el S
ghtioner. In Kaushalya v. Wisakhiram,® husband 1!l-treatled ] com’plaint
50 much so that she had to go to the police station to lo¢8 3 R
i@inst her husband. The court held that according to thg stan =t
tilized world, these would constitute cruelty, even thqugl} 12;;1:5 e
50 serious as to require medical treatment. Sgptamz v. Jag i ,On D e
“Soand constantly abused and insulted the wife and ultima yc 90 Bl
@her father’s house, pushed her against the wall, was alsi)t a s el
jsical cruelty, A single act of violence may amount to crueity,
¥nigg of small acts which together constitute cruelty.6 =3 ban inmrcoel:;se
; ; to
Y on account of husband’s failure to complete coitus), the wife us

. 1T 1d this to
2 the flaceiq penis of her husband. The Delhi High Court he

3 "RT905 Mad 61,
N AIR 1327 Delhi 52.

1 Punj 520
L (199) 87 cw 00

CWN 502, _ ; e
t o V. Raghwan, ATR 1979 MP 40 (case under Special Marriage =
1987 Del 63,
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ing of the flaccid penis can cause extreme pain_ ;
amomtlwﬁecl:ﬁtz;gﬂg:sgly done; such pull (?f a ﬂ{accid penis is a Speci;:
g?li‘il:;;r{,pﬁate impulse which results in excessive pain and thus amouyptg to
Ph}'s‘::;: crillc(::;y;zmelty and Parsi law.—Under clause (a) of Earsi Marriag,
and Divz;e Act, the ground of divorce is "grievous hurt."' Grievous f_lurt -
obviously an extreme case of physical cruelty. The fact of the matter is the
the Parsi Marriage and Divorce Act does not use th_e expression ‘cruelty’ hy
uses ‘grievous hurt’ which has been defined in Section 2(4) of .t.he Act. (This
definition we have quoted earlier). Under the new clause (dd), "cruelty" is g
par with Hindu law. : .

Physical cruelty under Muslim law.—.Undex: Dlssolgthn of Muslim
Marriage Act, if the husband assaults the wife habitually, it is cruelty? |t
should be noticed that the words are “habitually assaults" the wife. It js
something akin to "persistent cruelty”, under English law. A single act of
assault will not amount to cruelty. Habitual beating of the wife would be
covered under this clause.”

Mental cruelty

Mental cruelty is an important and the largest aspect of cruelty in the
modern matrimonial law. Although intention is no longer an essential
ingredient of cruelty but the mental state of the respondent cannot be
altogether ignored. It is on the matters to be taken into consideration in the

same way as temperaments and other circumstances are to be taken into
consideration. In the words of Lord Pearce :

Whereas a blow speaks for itself, insults, humiliations, deprivations,
-and the life may need the interpretation of underlying intention for an
assessment of their fullest significance.*

In Praveen Meht.a v. Inderjeet Mehta® the Supreme Court has observed
Fhat mental c_ruelty 15 a state of mind and feeling, therefore, a matter of
mferencg and inference has to be drawn on the facts and circumstances taken
cumulatively.

Unugually callous, neglectful and harassing conduct.—Two Indian
cases provide excellent il]

ustration of mental '
Vasantha,® wife used to 5 ntal cruelty. In N. Sreeadechary

) uarrel with, hurl vilest iliate and
msul‘t,_ her husband on trivial matters, \thes ab}xses et e
huml!xations in public and

2. Section 1viii), : xe

3. AIR 1947 Ay 16.

- Colling v, Collins, (196
; - 3

5. AIR 2002 SC 2582

) 3 All ER 966 at ggg,
6. AIR 1970 Mys 235

| oyl

;

l

\ a“i‘lae hUSband
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;s obviously made the'hus.band miserab}e, and he used to have
; and started keeping 1ll-heal§h. This was a clear case of
pehts Dastane,' presents another high watermark case on mental

flagans ™ tane us’ed to make all sorts of vile, filthy and false
ly, Mre: DaZrely against the husband but also against all the members
fons, 1t ’m family. She used to abuse him and his family in vilest
gome of the things that she said were : "the plgader’s sanad

of your father be forfeited", "I want to see the ruination of the
ofthat feee dynasty", "burn the books written by your father and smear
shle Dastar” yforehead." She taunted at her husband, "you are not a man,

e ashes O7 yotirr in human body." She used to threaten him, "I will make
ot mon’?)l? and get it published in the Poona newspapers." Twice she

s Jalsutra' she used to lock out the husband, when he was d}xe to

el man{i’l fﬁce" she rubbed chilly powder on the tongue of the child of

SRl ¢ e(;) eci to thrash her mercilessly. After switching on the lights

ll mariage 29 i d to sit by the side of her husband and nag him. She did

1 l‘::el'ke these. She was somewhat mentally unbalanced. But

e Otttlerdpg?:flferezl. This »\;as a clear case of mental cruelty. Ragudar v.

:uzl;isﬂso of the same category. An incorrigible wjfe harassed the }z}\:sbanrc:

- all manners. (However, the court found condonation of cruelty on the pa

. d). In Siddangiah v. Lakshmma,® where the husband made false

:;hr;eh :tf ::&te:rynagainst his wife with a calculated desire to hqrt her feeling

ud to humiliate her, the court had no difficulty in giving in finding of cruelty.

The court observed : ;

Wilful and unjustifiable interference by one spouse in the spher}c:i :}f
the life of the other, is one spcizcies of cruelt;; u:atlhes ::::;T v;gl cltr;c\;rs =
rough or domineering conduct or unnatu :
disggust.ing accusationsgof unchastity or gdultery, .and sometimes 2VE2
studied unkindness or persistent nagging can in a proper cas
regarded as cruelty.’ " .

Thus, where a spouse is subject to insults, abuses, hum%hgtlonit (;1; ;‘la;sz
¥nusations of adultery or unchastity by the other spouse, it is cz o
“nduct which would make married life together impossxble to be en ‘:reent -
"ld make life very unhappy and miserable.’ Denial of piedlcal t?estihlzl =
@iiling wife and then turning her out of the matrupqmal homeg is s
e of eruelty® Wife not caring to see her seriously m:]ured husban ysation

ttalis equally a worst case of cruelty.” Continuousﬁlll-trex_ztmgni, crcezsaffairs

antal intercourse, studied neglect or indifference, indulging 1n c::ls sy
mm:un;ther woman and then promisingh her 2(1)) H:Z;T())’f zti:ren pir ks
cruelty® But, it has been held that outbur

possible terms.

L

7

AR 1975 SC 1537,

}gg Del 135,

; Mys 115.
;“""d.. at 11, 2
'802{5?'!(10[ V. Rananayaki, AIR 1924 Mad 49; Soosannamma V.
8 Baghy Kamla v. Balbir, AIR 1979 J & K 4.
4 Rﬂjeud,v' Ghur Das, AIR 1979 P & H 162.
' ""Ua : smgh v. Tarawati, AIR 1980 Del 213.

V. Radha, AIR 1976 Raj 1.

Vergeese, AIR 1957
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iti 5 2 t of inter;
1 writing of love letters to another person,” non paymen interip
ran-m;rn:;’oevv:;nggdesertion per se,* do not amount to cruelty. Similarly, Wifels
T;‘;h to come to husband’s mother’s funeral is not callousness, and ggq,
:1 ot coztlystitute cruelty® Wife frequently absenting herself from matrimopj
home amounts to cruelty.®

Some illustrative cases :

False accusation of adultery or 7unchastlty..—-False accusations of
unchastity of adultery constitute cruelty. But allegation of adultery by the
wife against the husband in the written statement does not amount
cruelty® In Saptmi v. Jagdish,” husband constantly called the wife
prostitute, a girl on the street and the like. The court said :

For the husband to call his wife a prostitute, a girl on the street ang
the like though she was nothing of the kind is to give such a shock as
to incapacitate her to discharge the duties of a wife.......Remembering
the families spouses come from, respectable and educated, the sort of

cruelty we see here is worse than physical violence. It shakes
foundations of the conjugal life.'

To compel a chaste wife to submit to overtures of other persons, out of
the ignoble desire to make money by prostituting her is cruelty.! Persistent
refusal to have marital intercourse without any reasonable cause is also
cruelty.” In the leading English case, Sheldon v. Sheldon," a comparatively
young and apparently healthy and virile husband had refused to have sexual
intercourse with his wife for about six years, though they continued to share
the same bed. The wife became depressed and frustrated but the husband
refused to change his attitude, even when the results were made clear to him
by the wife and the doctor. Eventually she left him and petitioned for divorce
on the ground of his cruelty. It was an obvious case and the court granted the
decree of divorce. It should be clear that it is not mere refusal to have marital

inu.arcourse l?ut its persistence that amounts to cruelty. If one of the parties
1nsists on using contrace

fsor: pti\(es and thus denies the legitimate desire to have |
%espl:llnglt;o the:;ﬂ;ler Fi)':ll ty, it may amount to cruelty. In Kusum v. Kampta," 1’

€8, <., observed that false accusations of adult : 55
dimension in Hindu society ery or unchastity have sp

where a woman cherishes her chastity more than
1. Aloka v, Marimal, AIR 1973 Cal 393.

. Pranab v, Mriumayee, AIR 1979 Cal
. ' 156.
- Ginden v. Barelal, ATR 1976 MP 8?3. i
- Kaushalya v. Vijaya, AIR 1973 Raj 269.
Nargy?n V. Sridewi, AIR 1990 Ker 151
Parimi v, Parim;, AIR 1994 AP 92 '

NP oA PN

V. Bhagram AIR 1979 P 5 % ulah V.
964 M. D ’ { unj; 71; Siddagag :
5 ¥8 125; Pushpa v, Archana, AIR 1992 MP 260: Ashoka v. VUoh
8. s“lochuna v. Ram

2 |
9. ILR (1970) Cal 966 " "% 1981 All 78, :

10. Ibid, at 256, .
11.

12. Jyosith v. Mee

ra, AIR 1 § :
13. (1966) 2 All ER 957 970 Cal 266; Srikant v, Anirutha, AIR 1980 Kant 8

1965 All 230. .

7son, AIR 1979 Mad 104

14, AIR

MATRIMONIAL CAUSES : DIVORCE 17

se. A wife may tolerate other things but not the false accusation of
o else.
pythine
Lultery: dra v Sudesh,' wife left the matrimonial home and was found
In Chf:;"h ;ﬁ sérts of people. It caused great mental and moral torture to
Wfiﬂgb:': d. It was held to amount to cruelty.

hus *

. 3 ount to cruelty, even though the respondent has no
R 'tc:,?\?éi:?s part to play in an act or event that which has
wnscious andRun Lal v. Kartaro,” wife was suffering from a deadly disease
h’Ppen.e(.L-m o:presult of which fleshy portion of her nose got putrefied and
wlorhinitis) asf ul smell. This made it impossible for the husband to enjoy
it § ¥ oto have marital intercourse with her. This caused mental
ber cqmpany}:)r husband. The court gave the finding of cruelty, though the
affering to ¢ ewa responsible for it. It is submitted that this view needs
T ot})llerwise any prolonged or serious or chronic ailment with
@nsxdera::;z» suffers may be considered as cruelty if the other spouse can
;TSI i: igused anxiety and suffering to him, which it would be in every

mm;)lei:s:l'ld of dowry.—The demand of dowry from the wife or her parents

{ ud relations amounts to cruelty® But this should be distinguished from

Section 498-A, Indian Penal Code, whereunder it is a criminal offence.

Persistent refusal to have marital intercourse.—Persistent refuosal
v have marital intercourse amounts to cruelty.! In Shakuntala v. Om
Parkash,® Leila Seth, J. observed :

A normal and healthy sexual relatﬁionship i§ one of }:.hc _ ba:(l):
ingredients of a happy and harmonious marriage. If t 1: 1sa &
possible due to ill health on the part of one of t;hg spousgs, i u:) fythe
may not amount to cruelty depending upon 'the mrcumstance}s1 o
case. But wilful denial of sexual relationship by a spouse ;v cx:lelt
other spouse is anxious for it, would amount to meqtz:i SII"hiS lys
especially when the parties are yo;mg and newly married.
consistent view taken by the courts. i
Wilful refusal to sexual intercourse and impotency.—l Ire Ililfta .
bave intercourse amounts to cruelty, so does the unnpotency. 1n 'i: weli
Balkrishan Nijhawan,” the Delhi High Court observed, "...... o tl‘ich aw i
“itled that if either of the parties to a marriage being of healt yt chuelty
“pacity refuses to have sexual intercourse, the same would amou(:l‘litff 0 iy
fitling the other to divorce. In our opinion, it would make no 3 (frcof =
W whether denial of intercourse is the result of sgxual wea nﬁ;sn B
“tondent disabling him from having sexual union w:th the apr‘f e
use of any wilful refusal by the respondent.” This vie

% AR 1971 Del 208.
1970 J & K 158.

7 | 203: Rajam
'fobh(z V. Madhukar, ATR 1988 SC 1291: Adarsh v. Saria, AIR 1987 De
o i2remanyam, AIR 1991 Bom 164. {E R
4 Jooe: yam, om : 80 Kant 8.
5 osith Meera, AIR 1970 Cal 266; Srikant v. Anirutha, AIR 19

&i"':lkumaza V. Om Parkash, AIR 1981 Del 53.

: Bh“'dwal V. Nirmalesh, AIR 1987 Del 11 (other cases hav
1973 Del 200.

e been reviewed).
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confirmed by the Supreme Court in Sirujmohedkhan v. Hafizunissa,' a cqgq
under Section 125, Criminal Procedure Code.' 2
Wilful refusal to perform marital obligation amounts to cruelty.

In a case, where husband was suﬁ.‘ering. from paran(?id schizophrenjy
and was not able to consummate marriage 13 enough evidence of menty)
3 5 .
cmgltiyl;iury to private parts.—Pulling of flaccid penis of her husband by the

wife amounts to cruelty.® ' :

Drunkenness.—In a English decision, a view is propounded that
drunkenness per se is not cruelty® But it seems in the context of Hindy
culture, there may be certain circumstances in which druqkenness may
amount to cruelty. M.L. Jain, J., rightly observed that the habit of excessive
drinking is a vice and cannot be considered to be reasonable wear and tear of
married life. If a spouse indulges in excessive drinking and continues to do so
in spite of remonstrances by the others, it may amount to cruelty, since it may
cause great anguish and distress to the other spouse who may find living
together not merely miserable but unbearable.® This decision gives a new

dimension to cruelty, and considering our cultural context, it is a welcome
decision.

* False criminal charges.—In several cases, it has been held that
prosecution of spouse by the other of a false criminal charge amounts to
cruelty. Thus, it was held to amount to cruelty, where the wife launched
prosecution of her husband on a false charge of bigamy under Section 494 of
the Indian Penal Code.” In Kalpana v. Surendra® the wife lodged report
against the husband and his relations for offences under Sections 307 and
406, IPC as well as under Section 4, Dowry Prohibition Act with the result
that cases were registered against the husband and his other relations and
warrants were issued and they had to obtain bail from the court. But
ultxmatt?ly these turned out to be false cases. The Allahabad High Court held
that this amounted to cruelty. In Shyamiata v. Suresh,® the wife lodged
;omplamt against her husband and in-laws under Sections 107 and 151, Cr.
é&.gstaﬂ’;i“g;dmgs “;efe subsequently ‘droppc.d for want of prosegutiog. The

] ryana High Court held that this conduct of the wife did not
amount to cruelty.

fx::s% baseless and wreckless charge.—In Bhagat v. Bhagat," the
ourt after review of authorities, said that mental cruelty can

Supr

1. AIR 1981 SC 1972: See also
Chandrakala, AIR 1986 P&
2. Jyosith v. Meera, AIR 1970 C.

Shankar v. Madh
H 306; Manjit
al 766, Srikant

avat, AIR 1982 Cal 474; Hanuman V-
V. Surendra, AIR 1994 P & H 5
V. Anirutha. AIR 1980 Kant 8; Avinash
gwan v. Nyhawan, AIR 1973 Del 20?:
v Anil v. N 8 ¢ el 11
T e S V. Nurmalesh, AIR 1987 De

k v. Santosh, AIR 1987 Del 63
. Saroj, AR 1975 Raj g3, ; : ety
I et Jg §8n ;t. has been held that drunkenness coupled

t excessive drunkenness.
7. Raj v. Raj, AIR 1986 :
y P,
8. AIR 1985 All 253 o

9. AIR 1986 P & | 383
10. AIR 1994 SC 719,
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fined as that conduct which inflicts upon the other party such
jeadly be de d suffering as would make it not possible for that party to live
mwmlpﬂm anln other words, mental cruelty must be of such a nature that
o -othel"not reasonably be expected to live together. The situation must
e parties canhe wronged party cannot reasonably be asked to put up with
such that t d continue to live with the other party. It is not necessary to

< qch conduct anmental cruelty is such as to cause injury to the health of the
prove that\%‘:ile arriving at such conclusion, regard must be had to the social
petitioner: tional level of the parties, the society they move in, the
status, ouca lh rwise of the parties ever living together in case they are
ibilty OF goe d all other relevant facts and circumstances which it
dready 1iving apart anc & xhaustively. Even false, baseless

nor desirable to set out exhaustively. Eve ;

Al ible
:n;e;mkﬂlel’ Es?::t})xarges in the written statement and thereafter would amount

Supreme Court added :

Mmelt’l}';x:‘::h irfetrievable breakdown of the marriage is not a ground by
itself for divorce, while scrutinising the evidence on record to
determine whether the grounds alleged are made out and in
determining the relief to be granted, the circumstance that the

! marriage has irretrievably broken down can cgrtamly be borne }1111
mind. We have already indicated above, the attitude adopted by the
wife and her father. In our view, the marriage between Fhe spf?uses
has irretrievably broken down. This. is, thu.s, an additional _actoxf:
which has to be borne in mind while considering the question o
granting the decree for divorce. . 3

After a review of all the relevant precedents and' the Supremc;l b(;;un‘

decision in Bhagat v. Bhagat, the Bombay High Court in Rajan v. S }f a,

that wife's remark that her husband had a very ugly face and personls avmg

uly faces had ugly mind might not amount to cruelty, yet,1 base e]:swf;r;n
reckless allegations against the husband would amount to cruelty, eve

made in written statement and in oral testimony. o
The theme of Bhagat v. Bhagat, has been further advanced zwas

f Supreme Court in Romesh v. Savitri,’ the Cqurt said that the m.arn?ﬁ,liance

deademotionally and practically and the continuance of the m;rrlag;ze AR08

name-sake was prolonging the agony and affliction. In such a (cia :

beter to dissolve the marriage, the court held. The court observed :

It cannot be disputed that the husband has not o i?tlil(l)ln a:lg
conscious of his responsibilities either towgrd§ his wife ori1 5 db Yetr 3
did not contribute anything towards upbringing of the ¢ ltl .specially
marriage being dead, the continuance of it would be crultl? )’i A
when the child born out of the wedlock of the appe and being in
respondent as far back as 1968 having now grown up £u(]1uct,ean§i is
J service. The appellant has expressed remorse for hlsfcor}n R
‘. Willing to compensate for his past mistakes by transierri g
Ouse in his name in favour of his wife. have sexual
i Sefusal to have children.—Just as wilful refusal tlotoli: spouse to
bav:mum’ amounts to cruelty, similarly, the persistent ?efuslato have sexual
l &Y children amounts to cruelty. Thus, wilful refusa
' AIR 1995 Bom 246,
AR 1995 SC g3,
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_ ) . : tters the husband tried to malign h :
; o to frustrate the other spouse’s desire to have a child am _oatage. By these le ign her and accused
intercourse to ounts t, radvan ge The court held that these letters constituted cruelty against

cruelty.! Among Hindus (and for that matter every normal person wish the! : : ; g
havetgne or two children) the birth of a son is considered to be necessar;sf:: w:’{n Harthian Singh v. Amarjeet Kaur,” the wife lodged a false complaint

the salvation of the soul, and if one of the parties refuses to have marity her. i husband to his bar}k employees'. It was alleged in those letters
:ntercourse or insists to have it only with the contraceptives, it would amoyp :;m:he husband had committed fraud in the bank and that he had

to cruelty. Wife's insistence to terminate pregnancy twice over for no valjj - hdrawn certain amounts from the bank by forging signatures. These were
ol

reason despite husband’s desire to have a child amounts to cruelty.” Similarly, rous allegations and if proved to be true, would have led to the dismissal

when the wife got her pregnancy terminated without consulting her hushand | e husband: It was also alleged that the husband had used L.T.C. benefits

and for no valid reason, it was held to amount to cruelty.” of dy y.D. Gyani, J. rightly observed :

Birth of an illegitimate child.—In Mandan Lal v. Sudesh Kumar,* the i ;I‘he matrimonial cause is not to be converted into a criminal trial.
court held that birth of a child within six months of marriage amounted to What was more important is the nature of complaint made by the
cruelty. No one should dispute this finding. But under Section 12(2)(bXii), on defendant wife and consequence likely to result therefrom. If such a
the gro_un_d of pre-marriage pregnancy, the petition for annulment must be conduct is indulged in and as in this case, it is amply proved to have
filed within one year of marriage. Suppose a person fails to do so, should he been indulged into by the defendant wife, then it certainly amounts to
be allowed to tfike recourse to Sect.lo.n 13(1)1i)b)? In our submission, this cruelty towards the husband irrespective of the trifling nature of the
\,.vould be violative of statutory provision. Howevcr., the judgment is socially allegations of the fact that the employer bank has not pursued the
just as no husband may be as large hearted as to live with such a wife. same but it certainly points to cruelty indulged in by the respondent

'l.‘:xre'atho commit suicide.—When a spouse threatens the other to wife towards her husband.
commit suicide with a view to coercing the other to do something, it amounts Verbal abuses and insults using filthy and abusive language.—It

to cruelty. Thus, in Dast : 5 ; .
threat gtizen.b thl: w:'s Slnet thastane, the Supreme Court held that the | 1y well established that verbal abuses and insults and use of filthy and
y e that she would commit suicide amounted to cruelty | ve Janguage amounts to cruelty.”

In Shakuntala v. Om Prakash ® also, Leila Seth, J. ob at gi
gthy J° observed that threat given Residing with a third woman.—If the husband lives with a woman

by the wife to commit suicide amounted to
! cruelty to the husband. In Savitn : i vl ' .
v. Mulchand,’ the wife took poison when the husband retumedrl ?roano?\léI:x’: shois not related to him, then the wifsediiiateser et .

tsl?: ;vi?s luckily saved. It was held that it amounted to cruelty on the part of desertion nor cruelty.”

5 Allegations made in the written statement—Whether amounts to
Ffl!se complaint to'the employer.—It seems to be now an established cuelty—The English law adhered to the view that allegations of cruelty
gp'gggzlt;"gf;i;ztli\hv th;il: fal'se, malicious, baseless allegations made by one nade Pefore the filing of the petition were alone material and_a]lqgations
et e :s er in the lgtters addressed to the employer of the nade in the written statement could not be considpred. But this view has
e A ajrrz t;i)eC ;l):n:in h:}:lthonty amounts to cruelty against the other. \“ndergone a change. The courts have taken the view 'that the _sub§equent
Wtitingifalse anonyiious com