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EMPLOYEES' COMPENSATION ACT, 1923

1. A historical survey—The law of workmen's com.pensakion was introduced i
Indiain 1923, twenty-six years after it has been introduced in England. To England it haq
come from Germany where it had been introduced in 1884 by the Iron Chancellor,
Bismarck, who was the first among the European statesmen to understand fully the
i P lications of the marxist challenge and to take some steps towards fores(alling the
threatened revolution of workers by providing for their security in various forms. One of
‘the benefits secured to the workers by a new law was a right to receive compensation from
‘their employer for injuries suffered in the course of employment, irrespectively of any fault
‘orbreach of duty on the part of the employers. It has been rightly remarked by Hon'ble Mr.
mnﬁmmmm, Ex-Chief Justice, Calcutta High Court,! that in England
how “  the movement towards a law of workmen’s compensation seems to have ‘
;:sedbyhmdmduamoﬁlmmd humanity rather than a motive of neulmli!::;

mvoluliolt:g potentialities of' the working class by seeing actively to their
contentment. In its scope too, the Bdhs!\ Act of 1897 fell short of the German precedent in
onAct lequu'ed employers to indemnify injured workmen, orin

their families, ?nd it also set up an insurance system under

: = obhgautf;mb:l:el ;"is_k, the British Act only made
optional. The W, e ° f €lt insurance of the risk to remain
Whﬂhmn;rymmm Actenacted in 1923 when Britishers were the
hnhg,mﬂ”m,m a::’:uy followed the British pattern which seems to
mhﬂkﬁl&sﬁbhws gy gum. In the case of America, it is interesting to
"’"ﬂﬁdﬁyofahwo, S@mwhlUﬁOMI and it was not till 1909 that

thebeabuhfndual andStae loys, tion was conceded by the courts. Since then,
Itwill be usefy 1 A

w how andwhy ala
N % w“‘f of workmen’s com pensation came
e Intended to serve. It is a matter of
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activities of his own choice for which he considered himself most fitted and would thus
become a more productive member of the society. After it had been formulated the doctrine
of lissez faire found a rapid and wide acceptance particularly in England, and it ushered
in a period during which the agencies of production operated under conditions of complete
economic freedom. In the sphere of employment the doctrine translated into terms of concrete
policy, meant that every individual was free to enter any occupation or service that he
might choose and that wages and other conditions of service were to be determined entirely
by free bargaining between the employer and the employee, The bargéin, thus concluded,
would thereafter rule.

The experiment with a policy of complete economic freedom was carried on for a
considerable period but, in the end, lnissez faire, in its turn, began to reveal its own defects.
Taking again the sphere of employment alone, it was found that not only were the
employers imposing, in the name of freedom of contract, cruelly harsh terms on the
employees who had no equal bargaining power and forcing them to work for
unconsciously long hours and under appalling conditions but the employees had even no
adequate means of relief against the employers for injuries sustained in their service. For
death or disablement by industrial injuries, the only legal remedy that a workman or his
dependants would seek was damages at common law, but that law afforded little real
protection in the complicated circumstances of modern industry. At common law,
workmen'’s claim could be allowed only if he was able to establish some negligence or
breach of duty on the part of the employer as the sole cause of the accident resulting in the
injury, but it was not easy to prove either of those torts, first because the courts’ hesitating
perhaps to saddle the growing industries with too much liability to the employee, were apt
to construe the duties of the employer very narrowly and secondly, because in the majority
of cases, the employer had ceased to be a human individual and come to be a limited
company which it was difficult to find guilty of a tort. Apart from these hurdles in the way
of proof, the workman had also to contend against the bar of contributory negligence
which meant that if there was some negligence on his part which had contributed to the
occurrence of the accident either wholly or to such an extent that it was not possible to
determine whether his or the employer's negligence had been the decisive cause, he could
not recover. There was, again, the doctrine of common employment or “the fellow-servants
rule”, as it is called in America, It meant that there was always an implied term in a
contract of service that the servant agreed to accept the risk of injury from the negligence of
a fellow servant and, consequently, when such negligence was the cause of the injury, he
could not claim damages from the master. The result of these limitations was that an injured
workman or, in the case of fatality, his dependants could rarely recover damages at
common law, even if they were very able to carry on the expensive litigations upto the end,
which again was not an easy matter. In that state of the conditions under which workmen
were being compelled to work by their insensitive employers and the inadequacy of the
relief available to them for injuries a reaction against the doctrine of the laissez faire
inevitably set in and comprehensive series of labour legislation came gradually to be
enacted with a view to liberating the workers from their helplessness against the power of
the men who owned the factories and establishment where they worked. There was thus a
reversion to control, though in modified form. First came the Factories Act which was
directed at improving the conditions prevailing in the factories and compelling the
employers to adopt suitable safety measures for the prevention of accidents. Next followed
the Workmen’s Compensation Act which provided for compulsory payment by the employer
of some compensation, calculated by reference to the wages, for death or disablement of a




LABOURANDINDUSTRIAL LAWS

while at his work independently of any negligence or breach of dy;
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It will thus be seen that, in England, workmen’s compensation has ceased to bea
matter of a decree by the courts against the employer on proof of the necessary facts and
has become an insured benefit obtainable from the State out of a special fund maintained
for the purpose. From a position lying between tort and insurance, the basis of the
workmen's claim has moved to be liability of the State as an insurer under something like a
policy of accident insurance against death, disablement or disease caused by an industrial
accident. This insurance seems to differ from accident insurance of the ordinary kind only
in respect that for buying it, the workmen pays only a part of the premium. While the
palance is paid by his employer and the State, the payment he receives in case of an accident
is not large but, as already pointed out he is not limited to this particular form of relief and
can both claim it and sue his employer at law for damages. i

This is the short story of the history and development of workmen’s compensation
payable to the workers in England beautifully and critically traced by Hon'ble Mr, Justice
Chakravarti. Therefore under common Jaw an employer was liable for industrial accidents

in cases of his negligence. Employer’s Liability Acts abolished or limited only certain
remained the basis of liability. Thus most of the
industrial accidents were not touched and workmen could hardly get damages. As pointed
out above Germany was the first country to solve the problem by declaring the cost of
accidents as the liability on industry. Austria followed Germany in 1887. In England
dissatisfaction with the Act of 1880 and the knowledge of the successful operation of the
German laws culminated in the introduction of a Workmen's Compensation Bill which was
passed by Parliament and become the Workmen’s Compensation Act of 18972 Thereafter
there were certain other developments for the benefit of the workers as indicated above.

Similar dissatisfaction in the United States with the operation of employer’s liability
laws resulted in investigations by various government commissions, In 1910, New York
became the first State to enact a workmen's compensation law sufficiently comprehensive
to meet the problem effectively. By the end of the 19th century, the coincidence of increasing
industrial injuries and decreasing remedies had produced in the United States a situation
and when, in 1893, a full account of the German system written by
John Graham Brooks was published as the fourth special Report of the Commissioner of
Labour, legislators all over the country seized upon it as a clue to the direction which
efforts at reform might take. Another stimulus was provided by the enactment of the first
British Compensation Act in 1897, which later became the model of State Acts in many

respects.

In 1910 the first New York Act was p
hazardous employments. It was held unconsti
the ground that the imposition of liability without fault upon the employer was
property without due process of law under the State and federal constitutions in lves v.

South Buffalo Rly. Co.?

In New York the Ives decision was answered by the adoption in 1913 by a
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G. M. Kothari, A Study of Industrial Law, p- 495

201 N Y 271 94 NE 431 (1911).

Netw York Central Rly. Co. V- White, 243US 188 (1917).
Hatokins v. Bleakly, 243 US 210 (1917).
Mountain Timber Co. V. State of Washington, 243 US 219 (1917).
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The right to sue third persons whose negligence caused the injury remains,
however, with the proceeds usually being applied first to reimbursement of the
employer for the compensation out-lay, the balance (or most of it) going to the
employee;

Administration is typically in the hands of administrative commissions; and so far
as possible, rules of procedure, evidence, and conflict of laws are relaxed to
facilitate the achievement of the beneficent purposes of the legislation; and

The employer is required to secure his liability through private insurance, State
Fund insurance in some States, or “gelf-insurance” : thus the burden of
compensation liability does not remain upon the employer but passes to the
consumer, since compensation premums, as part of the cost of production, will be
reflected in the price of the product.

The ultimate social philosophy behind compensation liability is belief in the wisdom
of providing, in the most efficient, most dignified and most certain form, financial and
medical benefits for the victims of work-connected injuries which an enlightened community
would feel obliged to provide in any case in some less satisfactory form and of allocating
the burden of these payments to the most appropriate source of payment, the consumer of the
product. In compensation, unlike tort, the only injuries compensated for are those which
produce disability and thereby presumably affect earning power.1?

This system of workmen’s compensation was first adopted in Germany in 1884. In
Great Britain the Workmen'’s Compensation Act was first introduced in 1897, by Joseph
Chamberlain. It was followed by Acts of 1900, 1906, 1923 and 1925. In the United States
of America, the State of Maryland had an Act in 1902, New York in 1910 and by 1921,
ree territories had enacted workmen's compensation laws and the

forty-two States and th
Act of 1923 came into operation in

Federal Government for its civil employees. In India the
July, 1924.1!

Workmen’s Compensation Laws in India—The question of granting compensation
to workmen for fatal or serious accidents was first raised in India in 1884 and the need for

proper legislation was emphasised by factory and mining Inspectors. But the question of
framing legislation was taken up by the Government of India only in the end of 1920 and in
1921 public opinion on the subject was invited. In order to examine the question in some
detail it was referred to a small committee composed of Legislative Assembly members,

Employer's and worker’s representatives and medical and insurance experts, which met in

1922.12

The committee’s detailed recommendations for framing legisla
Workmen’s Compensation Act was passed in 1923. The measure followed the British Act
in its main principles and in some of its details, but 1t contained a large T ,{nber of
provisions designed to meet the special conditions in India. This Act was the first step
towards social security in India. This was followed by legislation enaqed in several
states for the protection of workers. Under these enactments the responsibility for payment
of compensation rested with employer, a system which led to certain hardship. The Royal
Commission on Labour reviewed the subject and made a number of recommendations as
regard workmen’s compensation. The Commission’s recommendations involved the

tion were accepted and @

T
10. A Larson, The Law of Workman's Compensation, Vol. L

1. J.N. Mallik, Law of Workman's Compensation in h_\dm, p-2
12.  G.M. Kothari, A Study of Industrial Law, pp: 499-504
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bstantial extension and enlargement of the rights the Act conferred and its revisionin
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Compensati <
in the 11l Schedule. It may not be irrelevant to point out that the International Labour

Organisation has also influenced the codification of workmen’s compensation law as it
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vioofimsemecgmo(meaﬂiesasa result of which a good deal of capital was invested
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2. Objects and Reasons.—The necessity for the passing of the Workmen'’s
Compensation Act had been explained as follows in the statement of objects and reasons
annexed to the then Bill which became the Act VIII of 1923.

The general principles of workmen's compensation had almost universal acceptance
and India was then nearly alone amongst civilised countries without legislative measurers
embodying those principles. Fora number of years the more generous employers had beenin
the habit of giving compensation voluntarily, but this practice was by no means general.
The growing complexity of industry in the country, with the increasing use of machinery
and consequent danger to workmen, along with the comparative poverty of the workmen
themselves rendered it advisable that they should be protected as far as possible from
hardship arising from accidents.

An additional advantage of legislation of this type was that it increased the
importance for the employer of providing adequate safety devices. This reduced the numt 2r
of accidents to workmen in a manner that could not have been achieved by official
inspection. Further, the employers were encouraged to provide adequate medical treatment
for their workmen, to mitigate the effects of such accidents as do occur. The benefits so
conferred on the workmen, added to the increased sense of security would render
industrial life more attractive, and this would increase the available supply of labour. At
the same time, a corresponding increase in the efficiency of the average workman may also
be expected. It was expected that a system of insurance would prevent the burden from
pressing tco heavily onany pa rticular employer-

After a detailed examination of the question by the Government of India, Local
Governments were addressed in July, 1921 and the pmvision.)l views of the Government of
India were published for general information. The advisability of legislation had been
accepted by the great majority of Local Governments and of employer's and worker’s
association and the Government of India believed that public opinion was generally in
favour of the legislation on the subject.

In l]une, 1922, a committee was constituted to consider the question of legislation. This
committee was composed for the most part of members of the Imperial Legislature. Alter
considering the numerous replies and opinions received by the Government of India the
committee was unanimously in favour of legislation and drew up detailed recommendations
regarding the lines, which in its opinion, such legislation should follow. The Bill then
introduced followed those recommendations closely. A number of supplementary
provisions were added where necessary, but pmclically no variations of importance were
made.

The Bill was referred to a Select Committee which made some alterations. Perhaps, the
most important of them was the elimination of the provisions relating to emPloyers‘
liability. They were not satisfied that it was either necessary Or wise to r‘ctmn those
provisions in the Bill. They felt that the courts int India may not apply the Judge-made
doctrines of common employment and assumed tisk. If these doctrines were ncaiptec.l by the
courts in India, they thought that legislation on the lines of the Employers Liability Act,
1880 (43 and 44 Vict. C 42) may have to be considered. But in that event the defences of
common employment and assumed Tisk, if they are regarded as mequnnb?e, wauld be
removed not merely for the very limited classes of workmen to \x'bom this VBI“ will .::pply,
but for all workmen. On the whole, therefore, they were of opinion that it was wiser to
restrict the scope of the present measure to workmen’s compensation and avoid
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ich may not arise; and for which the Bill, as drafted, contained
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Government of India was empowered to extend the list of such diseases as well as to
hazardous oo:cupations.17

The present position of its application is that the workers other than workers, whose
employment is of a casual nature and who are employed otherwise than for the purposes of
employer's trade or business whether they are railway servants as defined in Section 3 of
the Indian Railways Act, 1890, not permanently employed inany administrative district or
sub-divisional office of a railway and not employed in any such capacity as specified in
Schedule IT, or workers employed in any such capacity as is specified in Schedule 1I,
whether the contract of employment was made before or after the passing of this Act and
whether such contract is expressed or implied, oral or in writing are covered for purposes
of this Act. Tt shows that the coverage has been extended from time to time to give protection
and benefits of the Employees’ Compensation law.

The State Government has been authorised to add to Schedule I any class of persons
employed in any occupation which it 1s satisfied is a hazardous occupation, after giving,
by notification in the Official Gazette, not less than three months’ notice of its intention so
to do. In that event the provisions of this Act shall thereupon apply within the State to such
classes of persons. Provided that in making such addition the State Government may direct
that the provisions of this Act shall apply to such classes of persons in respect of specified
injuries only.!8 However, in 1984 the provisions of the Act have been extended to cover all
workers irrespective of the amount of their wages. It may be recalled that workers getting
wages exceeding one thousand rupees were not covered, before this amendment.

it shows that the coverage has been extended and power of further extension has been
vested in the State Government. At present Schedule I1 contains various employments the
persons working wherein are workmen within the meaning of this Act and the provisions
of this Act are applicable to them.

The employers are responsible to pay compensation on prescribed scales and the
scales vary in cases of death, permanent total disablement, permanem parlial disablement
and temporary disablement. In case of death of a worker his dependants defined in Section
arried legitimate daughter, or a

widowed mother, etc. are to receive compensation under the provisions of this Act.
Schedule IV contains factors for working out Jump sum equivalent of compensation amount
payable to the workers in cases of death, permanent total disablement and lemporaw
disablement. The Act makes provision for payment of compensation asa lump sum in case of
permanent disablement or death while in case of temporary disablement it makes provision
for half-monthly payment or compensation. One thing must be noted that with enactment of
Employees Insurance Act, 1948 this Act does not apply to workers who are covered by the
ES1 Act, 1948.

In Bharagath Engineering V- R. Ranganayaki and another,\® the Supreme Court
considered the statutory provisions of the ESI Act and held that the payment or non-
payment of contributions and action or non-action prior to or subsequent to the date- of
accident is really inconsequential- The deceased employee was clearly an nmaurcjd person
and as the decen'scd person has suffered an employment injury, b)j operation of Secuor;‘jj
of the ES] Act, proceedings under the Workmen's Compensation Act were exclude

e —
7. G.M. Kothan, A Study of Industrial Law; P 500
18&. Employecs' Compensation Act, 1923, Section 2(3)-
19. 2000 SCC (L&S) 786




not justified in holding otherwise. Thus if person is

i was
statutorily. The High Court i claum any benefit under the Workmen's Compensation

covered under the ESI Act he canno
Act, 1923- 3 R

Workmen's Compensation Law logically led to the codiﬁcahon‘ of social insurance
Jegislation like the National Insurance (Industrial Injuries) Act, 1946 in Great Britain and
the Employees State Insurance Act, 1948 in India. This law of insurance replaces the
liability of employer to pay workmen's compensation and it provides for a system of

pulsory i e against p 1 injuries caused by accidents. This system makes a
provision for the constitution of insurance fund wherein the contributions are to be paid
by the employers, the emplayees and the State. In India, the Workmen’s Compensation Act
has been fully replaced 2 Section 53 of the EST Act provides that an insured person or his
dependents shall not be entitled to receive or recover, whether from the employer of the
insured person or from any other person, any compensation or damages under the
Workmen's Compensation Act, 1923 or any other law for the time being in force or
otherwise, in respect of an employment injury sustained by the insured person as an
"“P“"’)v"e under this Act. Thus it shows that any person who is not insured under the
mfz&ﬁwﬁ&?ﬁ: eln;;]?r;:igi c:?muon;;de‘ the provisions of the
e e st penstion conditions stipulated under this

4. Definitions of certain important terms.
; 1 .—The Act under its Section 2(1) provid
that unless there is anything repugnant in the subject or context :— -

(1) Commissi MmMiss:
ey 2‘;0:;»;:{;3:‘52:: Ccoha toner for employee’s compensation appointed
Se X Plgr 1Il of the Act deals with the reference to

 appo tof C
application, : e venue of proceedings and transf
m:"we"’ of (;-°mmls§l0.ners to require further deposit in case of f:: Tr, f‘):“ R
rocedure of Commissioners, power to submit cases etc. al accident,

f monthly payments
() Dependant.—Sect; ;
relatives of a deceased wm::mz-(n],)n(admejir;ﬁdﬁ e
Class i i .
. g‘: a widow, a minor legitimate
adopted® aughter, or ther; a‘:":d“P‘Edu

dependant means any of the following

son,
» an unmarried legitimate or

JN.
“"’Empby .Ofww“wn'sc
A oyees' Com . -Ompensatio ;
;ts;c# o k)pumtmn Act, 1923, s“"h';‘n‘;ﬁ-; 5. 9,
i o (Amendment) At 1005 g ().
£.159 1995,
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a parent other than a widowed mother,
a minor illegitimate son, an unmarried illegitimate daughter or a daughter
legitimate or illegitimate or adopted.® if married and a minor or if widowed and a
minor,
a minor brother or an unmarried sister or a widowed sister if a minor,
(e) awidowed daughter-in-law,
(f) aminor child of a pre—dcceased son,
(@ aminor childofa pre-deceased daughter where no parent of the child is alive, or
(h) a paternal grand parent if no parent of the employees 15 alive;

The following Explanation has been inserted by the W.C. (Amendment) Act, 1995,
namely :

Explanahon.——-For the purposes of sub-clause (ii) and Items (f) and (g) of sub-clause
(iii), references to a son, daughter or child include an adopted son, daughter or child
respectively.

The relatives of the deceased workman are divided into three classes. In class (i)
incl:des a widow, a minor legitimate or adopted son, an unmarried legitimate daughter, or
a widowed mother, These relatives are considered to be dependants of a workman, even if
actually they are not dependant on the earnings of the employee. These persons would have
a right to compensation irrespective of the fact, whether they were financially dependant
on the deceased or not, while persons mentioned in class (ii) i.e. a son or a daughter who
has attained the age of 18 years and who is infirm, must be wholly depandent on the
earning of the workman at the time of his death. Thus the major son or daughter can get
compensation only if they are able to prove that they were wholly depandent on the
earnings of the employee at the time of his death and they are infirm.

Class (iii) includes relatives such as a widower, a parent other than a widowed
mother, a minor illegitimate son, an unmarried illegitimate daughter, etc. The relatives in
this category may get compensation only when they could establish that they were wholly
or in part depandent on the earnings of the deceased employee at the time of his death.

It has been held that the widow of a deceased workman would not be disentitled to
compensation on her remarriage. Subsequent event would not affect the claim of the
dependant to compensation®

Dependent “at the time of his death”, the inclusion of these words in the definition
fixes the moment to be regarded in determining the fact whether or not the claimant was
dependent upon the deceased. If the claimant can show that there was primarily an
obligation on the deceased to support the claimant out of his earnings, and that the claimant
has no other means of subsistence upon which he can rely, or on which he was in fact
relying, as a substitute for the obligation of the deceased, there is such dependency at the
time of death as the statute contemplates.?

It has been held that it is necessary for an applicant who is the father of a deceased
when he claims compensation, to establish that he is dependent either wholly or in part on
the earnings of his deceased son. Where on the facts it is conceded by the conduct of the
parties that he is so dependent, he is not disentitled from ¢laiming compensation even

e P s ety NP
2. Subs by W. C. (Amendment) Act, 1995 w-e. 15.9.1995.

26.  Ravuri Kotayya v. Dosari Nagavaradhanamma, AIR 1962 A P 42.
27.  Coulthard v. Consctt Iron Co., (1905)2 K B 869.
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the factis denied in the counter statement before the Commissioner and no positive

pehind the dependency is that a person can claiq compensation
when he was really dependent on smings'ofdwworkrmn:dthe time of hxsl:::‘l:}}: It may
bepointed out that 1s mentioned in the first class not to prove ey were
dependents on the eamings of the deceased workman but the persons mentioned in the
second and third classes must have to prove that they were wholly or partly dependenton
the eamings of the deceased workman at the time of his'death. This is quite just and
equitabletomake provision for payment of compensation in the event of death of a worker
to the persons who doot have other means of subsistence.

In Director (T. & M), D. N. K. Project v. Smt. D. Buchitalli?® the question for
consideration was whether the widowed sister of the deceased as well as the widowed
mother-in-law would come within the definition of dependant. The High Court of Orissa
MM ll'}at in. view of the definition of the dependant “an un-married sister or a
WM Sl.S(ﬂ’ if a minor” used in Section 2(1) (d) (iii) (d) cannot possibly permit a
vndot'ved sm?r even if major to come within'the expression “an unmarried sister”.
Nmmﬂrstnnf:mg the fact that the Act is a beneficial legislation and should be construed
liberally us\ism\:;lr of the w?@s, the l;fnguage used is not susceptible of bringing in a
"Mh a major-within the ambit of Section 2(1) (d) (jii) (d) of the Act.

Ramyji v. Lali :
thegmmmﬂ v. Lalit Kimar Bardya;*® where a driver of a tractor'met with an accident in
of and out of employment as result of which he was crushed und:
and died. The parents of the b ioreviiii under the tractor
3 o the d““*d‘ha‘ iy axeY:; dalmed compensation. The Commissioner
201 (@) i) (5)ofthe Act It w ependants within the meaning of Section

from the eaming of the deca;wsed that the patents who did not get any advantage
but were entitled to receive the same in normal

payment ofwa;: ﬁﬁiﬁmﬂm deftnition clause of the word ‘dependant’. Non-
deprived the parents of the benefits of the eami.ngs of

the deceased who was living ioi
T 5 g jointly with them d;ri;g his life time. His death deprived them
po - Juch parents should be held intended to be

> support forall tim
cluded in the definit: ofd Jﬁlnfutme

In Bai Mani Widow of Jakhlabhai Hur

Projec ibhai
ject Division, Baroda the Hj 11%hai and others v. Executipe Engineer-Irrigation

that the word “trade” gh Court after considerin th ;
R ‘W“Eansvm c::imjnerml activity but thge wz:;‘f:sbm question observed
construction work carried out; “W)"hkh may ot be commerc; S fhesaumuch
used Y Public Works Department Th;lual and may include the
3 egislature has advised!
3 < sedly

to pay compensation.

able to pay maximum

hat they cannot escape
cmquently it was held that
T, the dependants of the
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In Param Pal Singh v. National Insurance Co.32 where the deceased Jeet Singh alins Ajit
Singh, a truck driver was driving the truck when it reached nearabout Nimiaghat, the
deceased felt giddy therefore he parked the vehicle on the roadside near a hotel and fainted.
He was declared brought dead in the hospital. The claimant, as an adopted son of the
deceased claimed the compensation. The biological father gave him in adoption when he
was three years old. However, the adoption was unregistered. The Supreme Court
considered the validity of the adoption according to Hindu Law. Referring the celebrated
decision of the Supreme Court in Lakshman Singh Kothari v. Rup Kanwar,*® and requirement
of the registration of an adoption deed with reference to Section 17 of the Registration Act
and a decision dealing with the said provision in Vishvanath Ramji Karale v. Raltibai Ramiji
Karale,3* that a deed of adoption as distinguished from authority to adopt does not
require registration. The Supreme Court in this case also held that the deed of the adoption
is not one of the documents mentioned in Section 17 (1) which mandatorily requires
registration.

The contention was that the appellant had no locuis to file the claim petition inasmuch
as he was not a dependent. The Commissioner repelled the contention. Unfortunately the
leamed Judge in the impugned judgment was completely misled himself by rejecting the claim
of adoption. The Supreme Court held that the conclusion of the learned judge in having held
that the appellant was not the adopted son of the deceased cannot be s_ustained and the
same is set aside.

"(4) 3['employee' means a person, who is—

(i) a railway servant as defined in [clause (34) of Section 2 of the Railways Act;
1989,]% not permanently employed in any administrative, district or sub-
divisional office of a railway and not employed inany such capacity as specified
in Schedule 11, or
(a) amaster, seaman or other member of the crew of a ship,

(b) acaptainor other member of the crew of an aircraft,
(c) a person recruited as driver, helper, mechanic, cleaner or in any other
capacity in connection with a motor vehicle,
(d) a person recruited for work abroad by a company,
and who is employed outside India in any such capacity as is specified in
Schedule IT and the ship, aircraft or motor vehicle, or company, as the case may be,
is registered in India, or;17
employed in any such capacity as is specified in Schedule II, whether the contract
of employment was made before or after the passing of this Act and whether such
contract is expressed or implied, oral or in writing; but does not include any
person working in the capacity of a member of the Armed Forces of the Union; and
any reference to 2 workman who has been injured shall, where the workman is
dead, includes a reference to his dependants or any of them.®
e R e

(2013) 1 SCC (L & S) 609- .

AIR 1961 SC 1378. M Gurudas v. Rasaranjan, (2006) 8 SCC 367 relied on
AIR 1931 Bom. 105, approved.

Ins. by Act 45 of 2009 Section 6 (1) as Section 2 (1) (dd).

Subs. by W. C. (Amendment) Act, 1995 (w.e.f. 15.9. 1995).

Ins. by W. C. (Amendment) Act, 1995 w.e.f. 15.9. 1995

Employees’ Compensation Act, 1923, Section (1) (n) [now (dd)}-
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£ itself refers to the capacity of employment which is
Thg.d:::u;;o;;:::: ;;gmgmhﬁuk has mentioned various persons employed in
m]:'m of employment for the, purposes of this Act. But all these em_ploymems
indicate manual labour. The persons employed in factories where a manufacturing process
rkmen unless it is shown that they are working there as clerks,

is carried on are all wo . '
Similarly, all persons employed on railway in connection with the operation of
maintenance of 2 lift or a vehicle propelled by steam o other mechanical power or by

electricity or in connection with the loading or unloading of any such vehicle. All the
mehyed in manufacturing process carried on in factories are workmen such as
employed in the construction, maintenance, repair or demolition of any building
\which is designed to be or has been more than one storey in height above the ground of
twelve feet or more than the ground level to the annex of the roof; or any dam or
embankment which is twelve feet or more in height from its lowest to its highest point of
any road, bridge, tunnel or canal, elc., persons employed in the service of fire brigade or
employed in the maintenance, repait or renewal of electric fitting in any building are
worlfmet.u Persons employed in a circus are also workmen. One thing is very remarkable
thatin llusSd\edule everywhere persons employed in clerical capacity have been excluded
from the definition of workman.
alw:;;“::::: :2 t‘i:;iﬂ;l‘:e tt}:\: ques}i?n whether a person employed is workman it is
casual work or otherwise than forzfnov;ﬂot‘s e I'L s ssons smployed.fo
B o ployer's trade or bu‘smss were excluded but now
provision has been omitted with effect from 8-12-2000

thus now onwards persol ing i
persons working in such capacity may be included in the definition of

In Oriental F
2 e 0:‘"2;?: ](::,Z:;, ];I;:;l:;:; Co, Ltd. and another v. Union of India,*® where
. ;i e was a collisi i
l::uy:delor’gng to the second plaintiffin 0. 5. 4 o;; ;:gg;sgnbbé‘ween [ i
. with the first plaintiff. The case of the 2 e
railway gate when it was struck by
of the lorry and its cleaner and one

s Adoni. The lorry was
AER mll?:}lf_\‘:lffl was that the lorry was cros;,ing a
Sl toolmw J e orry was damaged and the driver
P 0 were in the lorry died as a result of

er coolie who was in the lorry has lost his

s rkman by acci o Shopensaty i -
employer shall be liable 1o payy c‘:::em ansing out of and in l::e o T e
Pensation in accordance with I}L\use e oy
e provisions of this
lz‘:";(“) In respect of an injury
= ult: ¢ workman for a period
e 10 certai ng in death caused by
it an;n ;::es mentioned in that ::l::i: )lzair;
e i not depend u e
condif tane PENG upon any negl
10 be satisfied are umy.h:ﬁ,;ﬁ;ifi

out of and in | :
. Schedyle II, g-we: e course of his

fficient to consider
a clerical capacity

a list of persons
item one which
or on a railway,
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in connection with the operation or maintenance of a lift or a vehicle propelled by steam or
other mechanical power or by electricity or in connection with the loading or unloading of
any such vehicle is a workman. The driver, the cleaner and the Hemalis would therefore, be
rworkmen’ within the meaning of the Act. Section 4 of the Act provides how the amount of
compensation is to be computed. Section 4-A provides for the payment of compensation and
the penalty for default. Section 8 provides for the deposit of compensation before the
Commissioner, as also the distribution of compensation by the Commissioner. Section 10
provides how the Commissioner has to deal with the claim for compensation. If the
employer disclaims liability, Section 10-A provides for enquiry by the Commissioner.
Gection 22-A enables the Commissioner to require the employer to make a further deposit if
the compensation deposited is insufficient. Section 23 gives the Commissioner certain
power of the Civil Court. Section 24 deals w ith the appearance of the parties and Section
25 provides for the recording of the evidence. Section 30 provides for appeals to the High
Court from the order awarding compensation ot disallowing a claim in certain cases.

It is thus seen that the procedure is prescribed for determining any payment of
compensation to the injured workman by the employer under the Workmen's Compensation
Act. If, orders have been passed regarding payment of compensation and the amount has
been deposited, it must be presumed that all the conditions laid down in the Act are
satisfied, including the fact that the Commissioner was satisfied that the injured were
workmen within the meaning of the Act and that the accident arose out of and in the course
of his employment.

In Madan Mohan Verma V. Mohan Lal A® where Mohan Lal was employed by Madan
Mohan Verma as mechanic for installing a cotton ginning machine and chaff cutting
machiné on the daily wages of Rs. 15. While Mohan Lal was taking the trial of the chaff
cutting machine his right hand got stuck into the teeth of gear roller of the machine and all
his fingers and thumb of his right hand were cut off resulting in total disability of a
permanent character affecting his future earning capacity as well. He was engaged for three
days and the accident took place on third day. He claimed for compensation but the
employer declined to give any compensation on the ground that Mohan Lal was not a
workman because he sustained the injuries while he was cutting his own fodder and the
employment was of casual nature. He was merely to install the machine and his employment
ceased on third day when he sustained the injuries. The Commissioner rejected the case of
ahabad High Court held that fixation of the machine and taking
business of the employer. The mere ground therefore that
y to instal the machine could not take him out of the

employer. In appeal the All
of trials were all part of the
Mohan Lal had been employed merel
purview of the definition of workman.

In Kocchappan V- Krishnan ! it has been held that to come within the definition of
workman it has to be ascertained whether the two ingredients mentioned within brackets
under that sub-section are, on the facts of the case, conjunctively excluded in relation to the
respondent. Those are (1) whose employment is of casual nature and (2) who is employed
otherwise than for the purpose of the employer’s trade or business. Itis only when both the
ingredients are together present does the exclusion operate. If the person was employed for
the purpose of employer’s trade or business, he would be workman even if his employment
was of a casual nature, Likewise, if the employment was of a regular nature, the person

40. (1983) 11 LL] 322 (Alld).
41. (1987) ITLLJ 174 (Kerala).




S A NN RINL LAV

-

B . o 2 st S i st syl i e pyerpses 1 tnatie

e B\ Masitin alins Mabam® e agraubives & e of the

o e iy og.gw,‘uv Y AR AT AR T mea

h.: = i iy, NI dolry faiag, dilosing dnsithiue, . (e comestiom vvui:

R 4..- eatii Ol Ihe sucuty pasisly haaventedt i (o (e Sifeed. ant (G

. N ehig ke was asanged anst atfting was comtluctel. Tiwrre teoureed .

vﬁw 2 ??mch-{lmmw sl st a8 2 zemitof which left hand of lri*mm‘;‘:;-x;- &

¥ ny S DY ' Feer : 5 4 o
7‘%@.:4% &"1\« it and svtatoedd sevesal injaries tesulting in ampuainor of w

u nmbssioner awarded Ko 36,0028/ as compensat L s

ool - ; (pensation. The orde of the

N § thollenged. The High Coust of Kerala §
_ o e rala heid that the aginibnml
N Lt sociedy wewid come wittuo the lezm Dusi - )

Moy bess . 4 am ‘Dusiness” under Sectmon 2 1) ¢

, ks (b nalure of apeiiane society is charitable it wi sopomeiet

e lialiitiny vewder e Ach, Setioe e oot ond: . e ———

at::mkuﬂuw R Iatsuk 2 B .‘mt: ;:-; 'twa PR —————

than prasers -y = itable to produce paddy dv rsel? o

bt ! Fams eatincle fuz Sty e chidren. .

1 Kismwsis (Snst.s +. V. 2
SRR syt s ander of }':'“y_ L SR% wivere widow of a deceased emmpioves fled
’ re nun»;mmmaunghadamfmm;sz;—: —.;

Viiagh o o it the

3 e Comuminsioner

Peovsnsd himh cdgaidy Has was wrung in taking the vi SRR

s nod been g the view that 3 has o

(. caused on account of heart failure or e T
on account of his

r) uriaditng wink pressure
(s wvidence on reoord due | . Death of the worker has taken place as proves by

i Qo s
el failiie f the huart, pressure of work resulting in injury to the workman's heart

Ind
oyl Gardns e e e e 2 poncint
w ¥ Z00 wWas lr;::femd from the G:\I/Zsr:;:‘tp:‘ie dg
O ; .
.\»‘N::;::MN:):‘. ll: L\:&: hnfd that with the gﬁhg;tz:;ou;focfwf e
...p.vu.w_ Ha nmmr;ly ::::md ds iy bei\c:x ey
e o0 the G llu be a Government servant ande:: i Lhe
Hwan further held that undcrllt e

bosyiy l:m 22 of Schedule I1 of

e any injury 3
OF employment y suffered by him in 2
under the an accident arising out of and
of and in the

himpanes mak appell
A
#1§8 Nim suffee ‘“Nm-,(“.pc ‘m_ The respondent wh
a3 held entitled to compensati 0 was attacked by
sation under the Act

1y Sl et
s v, Rim C
Pl Gpetator with the a”";'l;':'"‘dﬂ Pradham, S where Ist res
Sunil Industries. Whije wOr‘;i':’“d“"‘ was working as a
8 On a press he sustai
ined

BEM fode
Wbt the Workenen (o ingee and Wy
Ack, 1923 &B\: : & Compensation A“:‘l; The respondent filed a cls i
Eapply o the appellant's 2 ';“ contended by the o " m"for compensation
esta lh\hmtm' appellant that the W.C.

0 appeal under Sect A

The 30 of
appeal came t0 be di of the wcC. Act, before the High

¢ ' (Xavaly), smi >

m EELE 297 g, £ M. Nerwyarasum issed in limine by the High C

G 6L 257 (e Vo Pettusamy, (1997) 1y wn gh Court.
2 24 (Mad).

EMPLOYEES' COMPENSATION ACT, 1923 41

The appellant filed a civil appeal before the Supreme Court, The Supreme Court held that it
is true that W.C. Act has been amended on a number of occasions. However, in spite of
numerous amendments the legislature has purposely omitted to specifically provide that
only a workman who is employed in a factory could make a claim. All that has been done is
that in Schedule I of the W.C. Act, it is, inter alia, clarified that persons employed,
otherwise than in a clerical capacity, in any premises wherein a manufacturing process is
carried on, are workmen. It has not been denied that the workshop of the appellant would
fall under clause (k) of Section 2 which defines manufacturing process. Therefore, the 1st
respondent would be a workman within the meaning of the term as defined under the
Workmen's Compensation Act. The appellant was Jiable to pay compensation in
accordance with the provisions of W.C. Act, 1923.

In Lakshminarayana Shetty v- Shantha and another, 3¢ where the respondents were the

daughter and wife of the deceased Ramu who was engaged by the appellant to paint the
house. While he was doing the work, he unfortunately fell down and died. The claim for
compensation under the Workmen's Compensation Act was denied, but on a writ petition
filed in the High Court the same claim.was allowed. The Supreme Court in appeal held that
no reasons have been given by the High Court for coming to the conclusion that this was the
case which fell within the domain of the Woskmen's Compensation Act- There was
apparently a contract between the appellant and Ramu whereby Ramu had undertaken the
work of painting the house. Whether the action of the appellant by engaging a person in
employee or workman of the appellant, was a relevant question
¢ corners of the said Actand, therefore,
ed and the order of

this manner makes him an
to be decided. The case did not fall within the fou
the decision of the High Court was incorrect. Thus appeal was allow

the High Court was set aside.
It shows that in order that a person may be regarded as workman within the meaning

of this Act following conditions must be fulfilled :
(a) The person concerned must be in the employment regular or otherwise.

(b) The person concerned to be a workman must be a railway servant as defined in

clause (34) of Section 2 of the Railways Act, 1989, but persons who are
y employed in administrative, direct or sub-divisional office of a
e definition of the workman. The persons who are
any such capacity as is specified in

permnncml
railway are excluded from th
railway servants but aré not employed in
Schedule  are also excluded from the definition of workman.

rned must be employed in any such capacity as specified in

The person conce
Schedule IL e
There must be a contract of employment between the person concerned and the
employer. Itis immaterial whether the contract of employment was made before or
after the passing of this Act and whether such contract is expressed or implied,

oral or in writing.

(e) Theperson concerned must not be a member of the Armed Forces of the Union.

In Radhamony v. Secretary, Deptt. of Home Affairs,*7 it has been observed that Section
(2) (1) (n) read with Schedule 11 (XXVY) would make it clear that the driver of a vehicle
comes under the category of workmen under the Act. This is irrespective of the position

46. 2003 SCC (L&S) 1234
47. (1995)1LL] 376 (Kerala).
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whether he is a driver of the Govt. vehicle or not. Thus deceased driver was held to be
workian within the meaning of the Act.

[tis not necessary for an employee to whom the provisions of the Bombay Shops and
Establishments Act, 1948 applies to prove that he is a workman within the meaning of W.C.
Act because Section 38-A itself contains a deeming provision.#$

In O Prakash Batish v. Ranjit alias Ranbir Kaur and others* the appellant was the
owner of a residential building which was situated by the side of an industrial
WL:; pfle:ecﬁ:r-in-inta& of the respondents, Ram Lal suffered an accident

in contact with a high tensi i 1 i i
coming iz high tension electrical wire passing over the roof of the said M/s
3 Comnusmnemm = r held that the application for compensation was not maintainable as

deceased was not workman on the relevant date. The dents
e High Coat : respondents preferred an
appmlbe!om' rtin terms of Section 30 of the Act. The High
the basis that altho : e proceeded on
; ugh an appeal under Section 30 of the Act li
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consequence makes all persons employed in any such capacity as is specified in Schedule I
workmen now irrespective of their wages. Prior to this amendment the persons although
employed in any such capacity as is specified in Schedule 11 but who were getting monthly
wages exceeding one thousand rupees were excluded from the definition of workman as
contained in the Act.

It has been provided that any reference to a workman who has been injured, shall,
where the workman is dead, include a reference to his dependants or any of them.

The power has now been vested in the Central Government or the State Government to
add more occupations to Schedule 11 if it is satisfied that the particular occupation is a
hazardous occupation. For doing so the State Government is required to give three months’
notice in the Official Gazette of its intention to do so and the provisions of this Act shall
thereupon apply within the State to such classes of persons. Provided that in making such
addition the State Government may direct that the provisions of this Act shall apply to
such classes of persons in respect of specified injuries only.?
emarked that a person to be workman within the meaning of
he fulfils the conditions as specified in Section 2 (1) (n) of the
newly inserted definition of employee in Section 2(1)
injury caused by

It may be concludingly r
this Act, he has to prove that
Workmen’s Compensation Act now
(dd) and then he is eligible to claim compensation if he sustains any

accident arising out of and in the course of his employment and not otherwise.

(5) Employer.—It includes any body of persons whether
an employer and the legal representative of a deceased employer
re temporarily lent or Jet on hire to another
o a contract of service of

incorporated or not and any

managing agent of
and when the services of an employee a
person by the person with whom the workman has entered int
apprenticeship, means such other person while the employee is working for him.®

It has been observed that the definition of the word ‘employer’ as contained in Section
2(1) (e) of the Act is not exhaustive. Even where the State Gove

project of a Municipal Board, it would be liable to an injured employee who received

injuries while he was engaged in work. Whether the Government is entitled to reimburse
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itself from the principal is another matter
It may be pointed out that the word ‘employet. me
employment to any person. It includes not only natural persons, body
artificial person. It also includes the managing agent of the empioyer or a legal
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hether the owner of the jeep the cooperative bank or the requisitioning
decision was W!

for compensation under the W.C. Act.
iti % 8 ined in Section 2
-dered the definition of employer” as contain
Tﬁm g:mm remployer” has been defined under the Act. However, the
> (e).m Joyee' has not been defined in the Act. The definition of ‘employer’, therefore,
tf:‘lﬂ‘mpwi{; the fold not only-a person who employs another either permanently or on
temporary basis butalso those who were in control of the workman temporarily lent or let

onhite to them by the person with whom the workman has entered into a contract of
service. Itis, therefore, a broad definition.

1t has been found as of fact by the Commissioner that the deceased was under the
complete control of the requisitioning authority. The employer, thus, would be the
requisitioning authority, namely, the State of M.P. It was held, therefore, that the
requisitioning authority is liable to pay the amount of compensation. Although the State of
M.P. isnota party, Respondent 2 was its employee and a jeep was requisitioned under the
authority of District Election Officer, interest of justice would be subserved if the
appellant is directed to be reimbursed in respect of the amount which has already been
&podkdbylﬁminm\soid\emderom\emnmisionér.

(?) Mmap'lfg Agent.—Section 2 (1) (£) defines managing agent to mean any person
;pgmed or admg'as the repxtsentf.\ﬁve of another person for the purpose of carrying on
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disablement merely in the particular employmentin which he was engaged at the time of his
accident, it 15 known as partial disablement of temporary nature, on the other hand if the
earning capacity of a workman is reduced as a result of disablement in every employment
which he was capable of undertaking at the time of the accident, it is known as partial
disablement of permanent nature. Thus the distinguishing feature between the two is thatin
temporary partial disablement the earning capacity of a workman is reduced in the
pamcular employment in which he was engaged when the accident took place but in
permanent partial disablement the earning capacity of a workman is reduced in every
empluyment which he was capable to undAurtake at the time of the accident. It has been
expressly providcd that every injury specified in Part I of Schedule I shall be deemed to
result in permanent partial disablement. There are 48 injuries specified in Part Il of
Schedule I such as loss of one eye, without complications, the other being normal, loss of
thumb ete.

In Lipton (India) Ltd. v . Gokul Chandra Mondal,%® where Gokul Chandra Mor@al,
workman in the wage group of Rs. 300-400 per month under Lipton (India) Ltfi,,lsf.\stamed
aninjury in the left eye by the fall of iron particles with the cc?nsequem lolss C{l’ vision in an
accident arising out of and in the course of employment. He filed an application before thg
Commissioner claiming a sum of Rs. 3780 as compensation at the rate of 30% loss of his
earning capacity. The appellant denied permanent partial disnblem:-nt_becnuse the
workman remained disabled only for 14 days and thereafter he resumed his duties. The
Commissioner after considering evidence adduced by both the parties including medical
evidence came to the conclusion that the workman has sustained pe‘rmanem partial
disability in the left eye and so the workman was entitled to compensation ‘al‘ the rate (;f
30% loss of his earning capacity as fixed by item No. 26 of Part 11 of the. First Schded: e
overruling the contention of the appellant that item 26‘.wa5 not applicable a;i \lea‘;
compensation was to be determined under Section 4 (1) -(c) (if) and consequcnlt;)"’t;‘ec r::l .
payment to him by the appellant of the sum of Rs. 3780/-. In appeal the High Co e
Calcutta confirmed the view taken by the Commissioner and observed that we.nre uzx: ‘v.' (;t
accept the contention that unless there is complete loss of vision ql Aone eye’ Lt:m = :sl :m]
attracted. Item 26 only refers to Joss of vision of one eye. Lo§s of vision rm) I :11 T
or partial. There is nothing in item 26 which excludgs partial loss Of.\lbl()lt'\}.‘e o;‘e ¢
legislation if any particular provision is capable of two mtcrprcmg:ens.m‘de ey
more favourable to the persons for whose benefit the legl.slahon has been ‘e~ e
adopted. There can be no doubt that partial Joss of vision of one eye comes
purview of item 26.5!

(9) Total Disablement.—It has been defined
temporary or permanent nature, as incapacitates
capable of performing at the time of the accident resulting in suc s
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(ol dissblement the eaning capacity of an employee is lost for a temporary period and in

et total disablement \he earning capacity of a workman is lost for all time or for
ever, OF course, the earning capacity of aworkman is lost either for temporary period or
for ever with regard to all work which he was capable of performing at the time of the
acadent resulting in such disablement. It has been expressly provided that in total
disablement hundred percent eaming capacity is lostas a result of one injury or as a result
of two or more injuries. The definition makes it clear that permanent total disablement shall
be deemed to result from every injury specified in Part I of Schedule I or from any
combination of injuries specified in Part {1 of Schedule [ where aggregate percentage of the
loss of eamning capacity, as specified in \he said Part I against those injuries, amounts to
one hundred per cent or more. Thus in total disablement there are two main features. First,
tk'leanpbycebemma incompetent for all work which he was capable of performing at the
time of the accident resulting in such disablement; Secondly, the loss of earning capacity of
such workman is hundred percent or more.

mk:iu:ut}:dehmtwrt ot)p:artjia.l flisblement and total disablement together it would
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the time of the accident. What should be established is that there was incapacity for every
other kinds of work which he was capable of performing at the time of the accident,
whatever may be the nature of that work and whatever may be the income derivable

therefrom.

Total disablement is established only where the earning capacity becomes totally
inexistent and no medium of it remains. The meaning of the words ‘incapacitates workman
for all work’ in clause (1) of Section 2 (1) is that the incapacity is not mere physical
incapacity but incapacity to secure employment produced by the injury which caused that
disablement. A workman losing the right hand is not precluded from claiming higher

compensation on the basis of total disablement. He can take the plea of permanent total

disablement.®®

It has been observed by the Supreme Court in Pratap Narain Singh Deo v. Shrinivas
Sobata and another 8 that the expression total disablement has been defined ir Section 2 (1)
of the Act. It has not been disputed that the injury was of such a nature as to cause
permanent disablement to the respondent, and that the question for consideration 15
whether the disablement incapacitated the respondent for all work which he was capable
of performing at the time of the accident. The Commissioner has examined the question and

recorded his finding as follows :

“the injured workman in this case is carpenter by profession—by loss of the left
hand above the elbow, he has evidently been rendered unfit for the work of carpenter
as the work of carpentry cannot be done by one hand only.”

This is obviously a reasonable and correct finding. Counsel for the appellant has not

been able to assail it on any ground and it does not require to be corrected in this appeal.
There is also no justification for the other argument which has been advanced with
reference to item 3 of Part 11 of Schedule I, because it was not the appellant’s case before the
Commissioner that amputation of the arm was from 8" from tip of acromion to less than 4-
1/2” Lelow the tip of olecranon. A new case cannot therefore be allowed to be set up on
facts which have not been admitted or established. Since the carpenter cannot work with
one hand disablement caused to the workman is total and not partial.

d.57 where a conductor working in State
apacity due to shock received by him inan
aimed compensation under item 6 in Part
Act. The Commissioner fixed the loss of
showed that there is 100%
1 the “eft ear. Hence the

In V. Jayaraj v. T. P. Transport Corpn. Lt
owned transport corporation lost his hearing ¢
accident in the bus in which he was working. Hecl
1 of Schedule I of the Workmen's Compensation
earning capacity at 20% even though the medical certificate
sensorineural hearing loss on right ear and 73.5% hearing loss o
appeal under Section 30 of the Workmen's Compensation Act was filed.

It was held that loss of earning capacity has to be calculated in tem\shnf E’OT;:::?:
partial disability which the workman has been subjected to. The fact th.\lt t' e ;::))r:‘ : in;
continued in the employment and gets old wages will not absolve the crjnp ;:\ er B wf’ii bb'
ay continue him in the old post nﬁd give him old wage ' ),‘
the employee to claim compensation. It was
at 20% by the Commissioner cannot be

the compensation. The employer m
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nt had lost the hearing in the right ear at
ould be fixed at 60% which
unt of compensation was

ct that the appella
eft walﬂ7‘3e»5f;o, loss of earning cap:cxtyn,‘ f)
%m 10 Rs; 17640. Thus allowing the appeal the a
wwmm Lalithambike Enterprises V- S Kailafdm,"s it has been held
e M e :ned to the present capacity. Merely because the
: : n, it cannot be stated that there is no }oss off
employer can easily evade the provisions o
i lfﬂwuwlév:gy:;:: xsampe leyrms as were enjoyed by the workman
tthdbymhIWl!\sN again can it be said that if in future the workman 1S compelFM to
Pﬂ““’ﬂ*m‘“t m:ﬁ he can claim compensation. That would result in tbe
e i ther, if the management winds up its
negation of the beneficial provisions of the Act. Further, o
business, the workman will be in the lurch because no person Will give mploy! il
person who had suffered the injury of loss of four fingers in the l?ft hand. It wasa .e
that accident taking place on a holiday in the course of cleaning the machinery 15 an
accidentin the course and out of employment.

In Santir UL Parikh v. Stkander Zahiruddin® the question before the Court for decision
was whether Workmen's Compensation Commissioner has power to assess loss of earning
capacity more than what is provided in the Schedule against a particular injury- In this
case the Commissioner determined the actual loss of earning capacity at 80 per cent even
though the Schedule fixed it at 40 percent. The Bombay High Court held that the percentage
of theloss of earning capacity stated against the injuries in Part Il of Schedule I of the Act is
only the minimum to be presumed in each case and the applicant is entitled to prove that the
Joss of eaning capacity was more than the minimum so prescribed. The Commissioner is,
!he:e(o:e empowered to come to his own conclusion with regard to the loss of earning

capacity in each case on the basis of the evidence led before him. Hence the contention that
the percentage of loss of earning capacity mentioned against the injuries in the Schedule is

the maxi that the C SNer. can ;
I In every case tl to
assess the loss over and above, it is not cvarrecr t. 2 i

It e ; :
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It would seem that if the Commissioner is empowered to presume in each ¢
pasis of evidence led before him, loss of earning capacity more than what is me:.:.e ozdll?e
the Schedule the cases of partial disablement may be converted into total disablemel:’\r'f rl\n
resumed loss amounts to hundred percent. In court's view the due care and prec: lt't :
must be taken in cases where the Commissioner deviates from the Schedule. Bk
(10) Qualified Medical Practitioner—Section 2 (1) (i) defines it to mean any person
;egis!er?d under any Central Act, or an Act of the legislature of a state providiny' l[)or the
maintenance of a register of medical practitioner, or, any area where no s:ch last-
mentioned Act is in force, any person declared by the State Government, by notification in
{he Official Gazette, to be a qualified medical practitioner for the purposes of this Act.

(11) Seaman.—It has been defined to mean any person forming any part of the crew of
any ship but does not include the master of the ship.!

(12) Wages.— Section 2 (1) (m) of the Act provides that wages includes any privilege
or benefit which is capable of being estimated in money, other than a travelling allowance
or the value of any travelling concession or a contribution paid by the employer of a
employee towards any pension or provident fund or a sum paid to a workman to cover any
special expenses entailed on him by the nature of his employment. 2

In addition to remuneration, the expression ‘wages’ would include any privilege or
benefit capable of being estimated in money. It would not, however, include travelling
allowance or the value of travelling concession or a contribution paid by the employer
towards any pension or provident fund, or a sum paid to a workman to cover any special
expenses entailed by him by the nature of his employment. Dearness allowance is covered
by the definition of wages as it is attached continuously to the wages with a view to
enhancing it to meet the rise in the cost of living. The amenities of free quarters and water
are privileges and benefits enjoyed by a workman employed in a factory and as such should
be covered by the definition.”

In Industrial Employment, however, bonus can no longer be regarded as merely a
gratuitous payment by the employer. The observation of the Supreme Court in Meenakshi
Mills Ltd,” case would suggest that the claim for bonus is a matter of right of the workman
and it is not dependent upon the willingness or otherwise of the employer to pay the same.
If it is matter of right, then we do not see why it is not a “benefit’ within clause (m) of
Section 2 (1) of the Workmen’s Compensation Act. While construing these words, we must
bear the purpose for enacting this provision in mind. Evidently, it was intended as a
provision for workmen who suffered employment injuries and who would be rendered
Without any means of sustenance if they could not make the same earnings as before or fell
©mpletely out of employment. Even if it wasa matter of some doubt, we would have been
bound to construe the words liberally in order to advance the purpose of the Act. The

word ‘benefit’ must be interpreted to mean all such benefits as a workman is entitled to
have as of right.

Bonus is paid in most of the cases today on the collective efficiency of the employees a3
Awhole, and it is not dependent upon the efficiency of any individual employee. Even ap2t
oM this merely because to some extent, it may depend upon the efﬁcicncy ofa pan‘u:ulnr
mployee and may also depend upon the employer making some profit, itis impossible to
L

n

n &PI"Y*S' Compensation Act, 1923, Section 2 mE.

n m"'mn Sugar Mills Ltd. v. Shakuntala, AIR 1948 Bom. 158. .
Sree Meeiakshi Mlls Ltd. v. Their Workmen, AIR 1958 SC 153.
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e idd;am Wages, the Court held that the Commissioner was right in

bonmus mzo:usm:hile computing the compensation payable to the workmen. Thus fox; :he
of this Act bonus is included in the expression wages as defined by the Act. In

Bharat Heavy Plate and' Vessels Ltd. v Commissioner of Worknte:x's Comngmmn :l”,d
otliers” the Court observed that the definition of wages iS compre}_\er\.s"we on,e an ‘u
indudes overtimeaflowance drawn by the workman. Thus the expression ‘Wages used in
{he Act includes any privilege of benefit which may be estimated in terms of money but it
does rot include a travelling allowance; or the value of travelling concession or &
contribution made towards any pension ot provident fund ora sum paid to a workman to
coverany special expenses entailed on him by the nature of his employment.

(13) Workman—"*[*"*].

5. Employer’s Liability for compensation.—The Act makes provision for payment
of compensation technically knownas employees’ compensation in the event of a personal
injury caused to a employee by accident arising out of and in the course of his employment.
The question to be dealt with here is as to what are the conditions under which the
employer is liable to pay compensation or what are the conditions under which an
employee is entitled, (o compensation and what are defences, if any which may be taken in
order to avoid liability to pay compensation by the employer. Section 3 of the Act makes

following provisions in this regard :— 4
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(iif) the wilful removal or disregard by the employee of any safety guard or other
device which he knew to have been provided for the purpose of securing the
safety of employees.

(2) If an employee employed in any employment specified in Part A of Schedule III
contracts any disease specified therein as an occupational disease peculiar to that
employment, or if an employee, whilst in the service of an employer in whose service he has
been employed for a continuous period of not less than six months (which period shall not
include a period of service under any other employer in the same kind of employment) in
any employment specified in Part B of Schedule I11, contracts any disease specified therein
as an occupational disease peculiar to that employment, or if an employee whilst in the
service of one or more employers in any employment specified in Part C of Schedule III for
such continuous period as the Central Government may specify in respect of each such
employment, contracts any disease specified therein as an occupational disease peculiar to
that employment, the contracting of the disease shall be deemed to be an injury by accident,
within the meaning of this section, and unless the contrary is proved, the accident shall be
deemed to have arisen out of, and in the course of the employment :

Provided that if it is proved :

(z) thatan employee'whilstin the service of one or more employers in any employment
specified in Part C of Schedule TII has contracted a disease specified therein as an
occupational disease peculiar to that employment during a continuous period
which is less than the period specified under this sub-section for that employment,
and

(b) that the disease has arisen out of and in the course of the employment; the
contracting of such disease shall be deemed to be an injury by accident within the
meaning of this section

Provided further that if it is proved that an employee who having served under any

employer in any employment specified in Part B of Schedule I11 or who having served under
one or more employers in any employment specified in Part C of that Schedule for a
continuous period specified under this sub-section for that employment and he has after the
cessation of such service contracted any disease specified in the said Part B or the said Part
C, as the case may be, asan occupational disease peculiar to the employment and that such
disease arose out of the employment, the contracting of the disease shall be deemed to be an
injury by accident within the meaning of this section.

(2-A) If an employee employed in any employment specified in Part C of Schedule IIl
contracts any occupational disease peculiar to that employment, the contracting whereof is
deemed to be an injury by accident within the meaning of this section, and such employment
was under more than one employer, all such employers shall be liable for the payment of
compensation in such proportion as the Commissioner, may, in the circumstances, deem just.

It may be noted that for sub-section (3) the following sub-section has been substituted
by the W. C. (Amendment) Act, 1995 with a view to empower Central Government as well
to add to Schedule.

"(3) The Central Government or the State Government, aiter giving, by notification in
the Official Gazette, not less than three months’ notice of its intention so to do, may, Lya
like notification, add any description of employment to the employments specified in
Schedule 111, and shall specify in the case of employments s0 added the diseases which shall
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(i) The employee must have sustained personal injury.—The compensation is payable in
cases of personal injury caused to the employee by accident arising out of and in the course
of his employment. The expression ‘personal injury’ had not been defined. Personal injury is
a bodily injury or a physical injury to which would also include abnormal mental
conditions. Personal injury includes any harmful change in the body. It need not involve
physical trauma, but may include such injuries as disease, sunstroke, nervous collapse,
traumatic neurosis, hysterical paralysis, and neurasthenia.”®

The expression ‘personal injury’ does not only mean physical injury but it may include
a mental strain or mental disbalance. In Indian News Chronicle Ltd. v. Luis Lazarus
where a workman was under duty asan electrician to go to heating room and from there to
a cooling room frequently where the temperature was kept very Jow. While on duty the
workman went to the cooling room and thereafter fell ill and subsequently died of
pneumonia. The court held that the word ‘injury’ in Section 3 of the Workmen's
Compensation Act does not mean mere physical injury but may include a strain which
causes a chill. The death of the workman was due to personal injury

The expression ‘personal injury” is wider than bodily injury. It includes all physical
injuries. It also includes all mental strains or mental tension or mental illness or
psychological diseases, provided such mental conditions have arisen by accidents arising
out of and in the course of his employment.

Similarly, a death from heat stroke has also been held to be personal injury entitling
the dependant to compensauonf"" What is important is that the result of injury must be such
as to either kill a workman or partially or totally incapacitate him from work for a period
exceeding three days.8! Thus if an injury is sustained whether physical or mental by
accident arising out of and in the course of his employment the workman becomes entitled to
compensation, provided the injury results in either death of the workman or it results into
his partial or total disablement for a period exceeding a period of three days. 1f it results
into death of the workman the compensation becomes payable to his dependants.

Injury caused to his personality which may affect his earning capacity 1S personal
injury and it does not only mean physical injury because personality does not only mean
physical appearance or bodily appearance but personality means the sum total of traits of
his behaviour including mental and psychological traits. Thus, an injury which reduces his
Capncily‘ to earn is personal injury whether it is physical or otherwise. A workman
becomes entitled to compensation if it is caused to him by an accident arising out of and in
the course of his employment provided heis disabled for a period exceeding three days®

(ii) The personal mjury must have been caused by an accident.—The second essential

requirement for making an employee entitled to compensation is that the personal injury
must have been caused by an accident arising out of and in the course of his employment.
The expression 'accidun!" has also not been defined uinder the provisions of the Act. But it
generally means some unexpected event happening without design, even if it be found that
there was negligence on the part of the workman concerned. If the work in which th‘e
workman is engaged is within his employment; the question of negligence, great or small, is
irrelevant. If the workman is doing an act within the scope of his employment, n0 amount of
i s

Larson, A, The Law of Workman's Compensation, VoL L, p 613.

AIR 1951 Punj. 102
Mrs. Santan Fernandez v. B. P. (India) L4, 58 Bom. LR 149.
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change hi action into a non- employment job, s0 as to exempt the
mhis_paf:ia“w mh:pensaﬁm Where accident is caused to a motor bus,
S gAY result of its being driven by the driver rashly and

3 11 asa
which mxﬂrﬁs 10 the driver leading to his death, it must be held that his

i 1d be liable to pay compensation

‘< caused by an accident, and the employer would be :

. , f the Act. The fact that the driver was negligent ot that he committed a

breach of the provisions of the Motor Vehicles Act or the rules thereunder \‘Nhi]e driving
the bus, are not factors which would affect the rights to claim compensation&

It is settled law that the term ‘accident’ means some unexpected event happening
] ked for mishap or untoward event. Under Section 3 (1) of the
Act,theinjury must not only arise ‘in the course of but also ‘out of’ the employment. Proof
of the one without the other will not bring a case within the Act. What has to be considered
is the employment as such—its nature, its conditions, its obligations and its incidents. It
must appear that there is some causative connection between the injury and something
peculiar to the employment. The court is directed to look at what has happened
proximately, and not to search for causes or conditions lying behind, as would be the case
ifnegligemmthe part of the employer has to be established. The employee must in order
to bring his case within the Act show that he was at the time of the injury engaged in the
unpl:zme:’s business or in h.mhering that business and was not doing something for his
own benefit or at.acommodahon. A workman will be acting in the course of his employment

when he travels in the conveyance provided by his employer.”8

It has been observed th: ‘accident’ i : :
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employment and his death. Though the death occurred one and half hour after the employee
ceased to do his work it can only be said that the stress and strain sustained by him during
the course of his work had contributed to his death.

In Uinited India Insurance Co. v. C. S. Gopnlal\'nshnan,88 where a workman, a bus
conductor died of heart attack while sleeping in the vehicle, after a strenuous schedule. The
bus crew had to sleep in the vehicle at the halting place where no shelter was provided for
the bus or for the crew.

1t was held that though there should be casual connection between the employment
and the death in the unexpected way, in order to bring the accident within Section 3, it is
not necessary that it should be established that the workman died asa result of exceptional
strain or some exceptional work that he did on the day in question. If the nature of the
work and hours of work caused great strain to the employee and that strain caused the
unexpected death, it can be said that the workman died as a result of accident which has
arisen in the course of his employment. Since the minor child of the deceased workman has
not been made a party to the appeal whichisa fatal defect, on that ground also the appeal
must fail.

In Sungarbai v. General Manager, Ordnance Factory, Jabalpur,®® where the court was
required to construe Section 3 (1) of the Act. The leading judgment was delivered by Shri G.
P. Singh, J. It was held that an accident means an untoward mishap which is not expected
and designed by the workman and an injury would mean any physiological injury, external
or internal. The words ‘arising out of an employment’ mean the injury suffered during the
course of employment from risk incidental to duties of service, which unless so engaged the
workman would not have otherwise suffered. There should be casual relationship between
accident and employment. A number of cases were considered including that the Supreme
Court and the High Courts of Bombay and Gujarat and the English Authorities. Their
Lordships overruled the case of Parwatibai v. Raj Kumar Mills %% and held that it was
necessary to prove exceptional strain of work causing the heart attack. Shri G.P. Singh, J.,
summarised his conclusions as follows :

(@) ‘Accident’ meansan untoward mishap which is not expected or designed by the

workman and injury means physiological injury.

(b) ‘Accident’and “injury’ are distinct in cases where accident is an event happening

internally to a man, €.8, when a workman falls from a Jadder and suffers injury.
But accident may be an event happening internally to a man and in such cases
‘accident’ and ‘injury’ coincide. Such cases are illustrated by bursting of an
aneurism, failure of heart and the like while the workman is doing his normal
work.
Physiological injury suffered by a workman due mainly to the progress of a
disease unconnected with employment, may amount to an injury arising out of and
in the course of employment if the work which the workman was doing at the time
of the occurrence of the injury contributed to its occurrence.

(d) The connection between the injury and the employment may be furnished by
ordinary strain of ordinary work if the strain did in fact contribute to or
accelerate or hasten the injury-

88. (1989) MLLJ 30 (Kerala).

89. 1976 MP L] 356.
90. (1959) 11 LLJ 65.




(e The burden to prove the connection of employment with the injury is on the
applicant, but he is entitled to succeed if on 2 palance of probabilities a
reasonable man might hold that the more probable 2 conclusion is that there wasa

connection.

In National Mineral Development Corpn. v+ Bindi Bai,”* where one Sukhru Ram
Nagesh, working in the second shift complained of chest pain. Thereafter he suffered a
heart attack and fell down about 150 feet above the ground. He was declared dead. The
respondent claimed compensation worth Rs. 78000/~ The Court held that the cause of
heart altack was physical stress and strain sustained by the deceased while working at the
height of 150 feet on the conveyer. Thus the causal link is provided for the event of death.

¥ In ;::mp Narain Si{lgh Deo v. Shrinivas Sabata and another?* where Pratap Narain
s;i;;‘jl\laass; b\:ns a pmpne?or of two cinema halls in Jaipur, District Koraput Orissa. One
S tal::s working as a carpenter for doing some ornamental work in a cinema
e mp?; s :l\;ohmI: fell down, and .suffeted injuries resulting in the amputation of
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workman must arise out of and in the course of his employment. Ithas been very correctly
observed that the phrase #arising out of and in the course of the employment” is taken from
the English Act originally appearing in the Act of 1897. It has been adopted in the
American and Dominion Act. It also occurs in New Zealand Act, and has the same meaning
as that of the English Act. There is hardly any general principle which can be evolved to
explain and define the phrase “arising out of employment’, but attempts have been made to
explain it by classification, viz., t0 the nature, condition, obligations and incidents of the
employment. Where in a given case, an accident arises on the one hand out of the injured
person’s employment although he has conducted himself in it carelessly or improperly, on
the other hand, arises not out of his employment but out of the fact that he has outside the
scope of it, or has added to it some extraneous peril of his own making or has temporarily
suspended it while he pursues some excuses of his own, O has qu')tted it altogelher, are all
questions which, after as they arise, are susceptible of different answers by different minds
as explained by several well-known judges and jurists, and are always questions of nicety-
So it is here, 1 doubt if any universal test can be found. Analogies, not always so close as
they seem to be at first sight, are often resorted to, but in the last analysis each case is
decided on its owWn facts.”

There is, however, it the opinion of Lord Summer in the case Lancashire and Yorkshire
Railway Co. V- Hcighh'y":‘ one test, which is always at any rate applicable, i this : “ was
it part of the injured person’s employment of hazard, to suffer or to do which caused his
injury ? If yes, the accident arose out of his employment, if any, it did not”. The word

again is not to be defined in a narrow manner by reference only to the duties

‘employment’
d special risks involved in

of the workman; but the character conditions, incidents an

employment would have to be taken into consideration in order to find out whether the

accident arose out of and in the course of the workman's empluymenl.‘“
It has been held in Ravuri Kotayya V- Dasari Nvgnvmdhnnammn,"-‘ that following

principles can be applied in order to determine whether an accident has arisen out of and

in the course of employment of the workman or not:
(1) That the workman was I fact employed on, Of performing the duties of his
employment at the time of the accident;
(2) That the accident occurred at or about the place where he was performing these
duties, or where the performance of these duties required him to be present:
(3) That the immediate act which led to or resulted in the accident had some form of

causal relation with the performance of these duties, and such causal connection could be

held to exist if the immediate act which led to the accident is not sO remote from the sphere

of his duties or the performance {hereof, as to be regarded as something foreign 1o them.

Professor A. Larson has lad down four lines of interpretation of

emplpyment” which are s under:

arising out of

() Pecitliar or ncreased risk doctrine.—This, In some form OF other has in the past been
announced by most courts a3 the controlling rule. Under this doctrine, irfjury arises out of
the employment only when it arises out of a hazard peculiar to of 1r.\creascd by that
employment, and not common to people generally: The doctrine 10 practice has produ(?cd
many exclusions which are difficult to reconcile with the purposes of compensation

93, (6)1917 AC 352 (372)-
94. Golden Soap Factory (P) Ltd. v. Nakul Chandra Man
95. AIR1962 AP 42.

dal, 1963 (2) LL] 580 (HC).
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- dation, most conspicuously in the ‘street risk’ cases and cases of injury by lightenin
freezing sunstrokeand the like. ;.
(b) Actual risk doctrine— Under this doctrine, more and more courts are saying “w
donot care whether this risk was also common to the public, if in fact it was a risk f:f th 2
mploymml'.'. It is more defensible rule than the preceding one, since there is no G
mmm_bafshrimung upon a peculiar or increased risk, as long as the emplo =
subjected da.umnt to the actual risk that injured him. One effect is to permit re('f}:v »y'm»em
moststreet risk cases and in'a much greater proportion to act of God cases. e

,mpl(:: :‘::t;n;!e Rkkﬁmx::—Few C.Ol‘lﬂs have been willing to accept the full
7 e mm e ;I:h\ak an injury anses out cf the employment if it would
o:mned. e ;‘ha:;e the m}'\cfllllons and obligations of the employment
Plamdu m:ma e mcul\»:as'm;ul.'ev:l. However, it is not uncommon for th
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There was no evidence that the employee was done to death because some one was
interested in killing him. It was held that the accident arose out of the employment.

It has been observed that in order to establish that the person injured was in the
course of employment, the first ingredient necessary is that hemust have been on duty at the
time and must be supposed to do work whether he is doing that work or not, or he was
doing some other work is immaterial but if he is supposed to do some work then he would
be deemed to be in the course of employment."7 The ambit and scope of the man's employment
has to be looked at in relation to the contract which he made with the employer. The test in
fact applicable in such cases is whether it was or was not a part of the injured person’s
employment to hazard or suffer or do that which caused his death, Where the workman
when he met with his death was doing the very thing which he was employed to do the mere
fact that he had no right to work in the place where he was when hemet his death does not
mean that the accident did not arise out of and in the course of the employment and the
employer would in such cases be liable to pay compensation under Section 3 of the Act®8 It
has been held that it is enough if at the time of the accident the workman was in actual
although he may not be actually turning out the work which it was his duty to
en a workman is resting or having his food, or taking his tea
accident occurs, the

employment
carry out. Therefore, even whi
or proceeding from the place of his employment to his residence, and an
accident is regarded as arising out of and in the course of the employmenl.‘”

In Saurashtra Salt Manufacturing Co. v. Bai Valu Raja,'%0 the Supreme Court has

explained the maxim “arising out of and in the coursé of the employment’ where the facts

were in short as follows. The workmen employed in that salt manufacturing company
while returning home after finishing their work had to go by public path, then through a
blic land and finally across a creek through a ferry boat. The

sandy area in the open pu
workman while crossing the creek in a public ferry boat which capsized due to bad
jon under the provisions of the

weather was drowned. On a claim for compensat
Workmen’s Compensation Act, the Supreme Coutt considered the circumstances of the case
and held :

Asarule, the employment of a workman does not commence until he has reached the
t continue when he has left the place of employment, the
cluded. It is now well settled,
premises

place of employment, and does no
journey to and from the place of employment being ex
however, that this i subject to the theory of ‘notional extension” of the employer's
5o as to include an area which the workman passes and repasses in gOING to and in leaving
the actual place of work.

When a workman 15 on the public road, ora public place orona public transport he is
there as any other member of the public and is not there 1t the course of his employment
unless the \-'ery nature of his employment makes it necessary for him to be there. A workman
is not in the course of his employment (rom the moment he leaves his home and is on his way
to his work. He certainly is in the course of his employment if he reaches the place of work
or a point or an area which comes within the theory of notional cxlcnsxo_n, outside of
which the employer 15 not liable to pay compensation for any accident happening to him.

It was held that it is an error to SUPPOse that the deceased workmen in this case were
still in the course of their cmploymcn! when they were crossing the creek through public

97.  Duwisional Snpcnnrcndcnt, N.R. v. Ummo, AIR 1960 All 383,

98.  Bhurangya Coal Co. Ltd. V- Saltebjan Miar, AIR 1956 Pat 229.
99.  Sri Krishna Rice and Flour Mills v. Challapalli Chittamma, 1961 (2) LLJ 260.

100. AIR1958SC 881
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boat. The accident which took place resulting in the death of so many workmen, w
unfortunate, but, for that accident, the appellant cannot be made liable. -
h\.Mlddnm Mackenzie and Company (P) Ltd. v, Tbrahim Mohd. Jssak, 19! where Sheikh
Hussain Ibrahim was employed as a seaman o0 the ship. He complained of pain in the hl
u.\d.cmmlhed the doctor who examined him but nothing abnormal could be d e
d:mlly.mmedicalotﬁeeronship prescribed some medicine for him, and he re| e
for .wnrkon the next day. Later on he complained of insomnia and 'a i Poe
wihich the medical officer prescribed sedative tablets. He took th e ©
e S ‘ l e medicine. He was seen
p ut 2.30 a.m. when the ship was in the Persi
sentback but at 3 2.m. he was seen on the Tween Deck when he s fe s
he was going to bed, at 6.15 am. he was found missing e:l B umaenon iy foa
odypanct T s h; :nea l: search was made, the dead
Act.Tu: Supreme lexrk held that in order to come within the‘ W ‘
iy by scident mustaris both ot ofand i & Compens
expression 'in the course of the employment’ in the course of employment. Th
s ployment’ means in the .
% n 1:1§ployed to doand is incidental to it. Th Eldcourse of the work which the
. The words “arisi
m'mmk%! ;‘dd s Ve oo e ords “arising out of employment’
the master, it i ental to the duties of the service, whi E"‘Plo)’meml i e relted (rom
S Biethcibie s baisve e workons Slesengaged in the duty owing
e i orkman would not otherwi y owing to
The expression ‘arisin a causal relationship between thy o' f e have sulfered. In
the employment. It apgl;:klzi the employment” is again no: :::‘?ml i e vloyment
and it incidents. If b employment as such to its nature, i il A peece natureof
20ne of y reason of any of those e s s ol
di pecial danger, the inj factors, the workman i g = cbations
ifferently, if r jury would be one w s an is brought withi
s hich 5 2 thin
employmen ccident had occurred arises ‘out of empl, e
oyt N Ihe e red on account of a risk whi P loyment’. To put it
posed himsel 10 an added pensation must succeed ich is an incident of th
P i unless, of course, th g
S Inthec , the workman has
ase of death caused by

st e peril by his own imprudent act.
ployment as well as in i
t the accident, arose out

nmet with h : T
t wif 1s death on a o S s
as no material for

The ¢ ount of

X| SR an accid

Pression ‘oyt E ent which arose out of
ut Ol

expression ‘in of em |
by the w, the course of he or g o, ¢
25 e workman while he ~!h'em‘pl°)’me\y m;el's 10 service of th
musl"::ﬂho“ both the th S INservice of the 030 th dutes whig, Workman and th
i by accident whid'\“ss must be fog employer. In ord Which are to be perf :
Ployer and myst must haye nto. The ini €r o give rise |, 973 ‘.)m\Ed
Ve been sy occurred whj Mjury sustaj 0 a claim for
be Pposed ile th ined b
to do his dutiese Workman s in (hy the workman
at the e service of the

time w!
- iy hen the accident took
i of his duties, and not
nnectj by :ethe accident and the

e accident cannot be
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In Raj Dulari V- Suprrintcndmg Engineer, Punjab State Electricity Board,\92 where a
work—charged employee under the PSEB was engaged in fixing electric wire on either side
ofaroad. A pus belonging to Punjab Road Transport Corporation came to a high speed and
dragged the electric wires hanging on the road with the result the pole on which he was
working was broken from the middle and he fell down and died instantaneously- The
Commissioner dismissed the claim in view that the deceased employee worked beyond the
duty hours at his own risk and therefore the death was not in the course of employment.
The appen\ was filed against the order of the Commissioner.

1t was held that if the work had been left at the spot as it was,

1d have beenon the roads causing much more damage- By asking the

been that the wires wou
ontinue the work even beyond the duty hours the assistant line-man acted

with responsibility. 1f a workman continues to work whether upto the duty hours or
peyond on @ job directed by his superiors he continues {0 be on duty and in the course of
-employment- Therefore the deceased was on duty in the course of his employment when the

accident took place and his widow is entitled 10 compensation.

It has been observed in Trustees of the Port of Bombay V- Yamuna Bai, ' that tWo
conditions are required to be satisfied for the application of Section 3 of the Workmen's
Compensation Act. First, personal injury must be caused toa workman by accident arising
out of his employment, and secondly, it must be caused to him in the course of his
employment. While the expression ‘4n the course of employmenl’ suggests the point of time,
the expression arising out of his employment' suggests both the time as well as the place of
his employment. The words ‘arising out of his empluyment' are certainly wide enough to
cover a case where there may not be a direct connection between the injury caused as

result of an accident and the empioyment of the workman-
hop in Alexandera

or was employed in works
Bombay along with certain other workmen also besides him. One day
was sitting on his table to do his work, 2 bomb exploded and consequenlly

injuries and he died later on- It was held that as the place where he was wor
eason of the existence of a bomb, it must be held that the accident

d in the course of his employment and the claim for

the result would have

employee to ¢

Dock in the Port of
while the carpenter
he sustained
king was a

In this case a carpent

dangerous place by r
resulting in his death arose out of an
compensation was sustainable.
1t has been observed by the Supreme Court that the expression arising out of
employment’ is not confined to the mere nature of the employment- Tt appliesto employment
as such to its nature, its conditions, itS obligations, and its incidents- If, by reason of any of
thuse factors, the workman 15 brought within the zone of special danger the injury woul
be one which arises out of emplnymenl.“‘
In Shakuntala Chandrakant Shreshthi
deceased son of the appellant was working as

Respondent 1. He was travelling in the said vehicle
pain. He was admitted to the Government hospital where

v. Prabhakar Maruti Garvali and anall:rr,mf’ the
a cleaner in 2 vehicle pelonging t©

at night. He suddenly dei(el?
the doctor declared him dea

(1989) Il LL) 132 (Punj. & Har).
AIR 1952 Bom. 382
Mackinnon Mackenzie and Co. Prroate Ltd. v [brahim Mobhd. Issaki AIR 1970 SC 1906

(2008) 1 SCC (L&S) 964 7 Regtonal Directors ES] Corpn V- Francs Cs-l*“fi;'?z("
GM,BEST Undertakmg gnes, AIR 1964 SC 193 Mackinnon MacsC 5

V.
Toraliim Mohd. Issak, AIR 1970 ¢ 1906 ; Jyoti Ademm? v.P
relied on.
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was not disputed that the incident had occurred while the deceased was performing hi
duties. In autopsy the cause of death was opined as cardiac arrest. No injury on his go:
was found- ¢

It was observed by the Supreme Court that the injur
t was obs Yy suffered should
physiofogical injury. i
An accident may lead to death but i
i u{ms R u that an accident has taken place must be proved.
S e p ce in course of employment will not amount to accid
other words, death must arise out of accident. In case of this o
acident has taken place, factors which would h: i, R e
b : ) ave to be established, intfer alia, are :
i inarising during the course of employment;
(1) nature of employment;
m(“ﬂ injury aggravated due to stress and strain.
deceased was travelling in a vehicle. Th i
ﬁmml.h“he}ﬁbwas strenuous, Only be:;us: ] 1.‘5‘:" cannot give rise (o an
R ive ek I uiounalic v a person dies of heart attack, the same
TESUIN e same was by way of accident.

Apexsmma y be suffering from a heart atta may not be aware of
h4 ttack disease allhough he Yy

The Commyissioner

ame to the i

< hasmnclu;mn that the death took place during the cours
rought on record to show that it had — O"

employment been B a causa

connection between
v accident and serious ini
‘out of . 3 serious injury § 3
. A stray stat ry 0 as to fulfil th :
while working & y e requirements -
working in the vehicle and stres ~mdﬁ b_y the appellant that the dece: Bgicne ler,mb
C_E“““dﬂﬁﬂu- Itwasheld that the ulti s or strain of the work did n ased had died
= Court did not interf w“‘;\“;:.“;ndusion of the High Couor: :I:chr juibe s a0y
been pai u ; a
e ?md ta the appellant the sam judgment but directed that in th y be correct. The
: gty e need not be refunded. Th, e event any amount
n Secretn . . The appeal was dismi
Ty, Mi s dismissed
ol g Ministry of Defenceand ofhers v. i 5
. Ajit S
i d&hranrfh‘

106

o l';};eisresl??ndent who was

R entitled to disability

Tl buun_ﬁc of his service, he
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= an electric shock

i g‘wwra e.Il. In any event he

1 nhng any disability
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g7 cing reliance on the
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of the High Court is clearly unsustainable and was set aside. However, if any payment has

peen made by way of disability pension shall not be recovered. The appeal was allowed

accurdingly.
In Stecl Authority of India Ltd. V. Madhusudan Das and others,\%? where Bhagirathi
Das (the deceased father of Respondent 1) was the employee of the appellant. He was on =
3 shift duty on 10.2.1996. He was asked to continue in the moming duty on 11.2.1996.
While working he suddenly collapsed and was declared dead at the spot. He left behind his
two wives, tWO married daughters, one unmarried daughter and three sons. Respondent 1is
the son through the second wife and one Goverdan Dass is the son through his first wife.
Indisputedly, the settlement was arrived at by and between the management and the
ms of Section 12 (3) of the Industrial Disputes Act, 1947, Indisputedly, the

workmen in ter
d is provided forin the Memorandum of

provision for appoinlrnent on compassionate groun
Settlement of Wages and Benefits, 1989.

The core question for consideration before the Supreme Court was whether Bhagirathi

Das died inan accident arising out of and in the course of employment.
The Supreme Court observed that the averments made in the writ petition did not

suggest that any accident had taken place resulting in death of Bhagirathi Das. [t was also
not suggested that he died as a result of stress of work. It has also not been pointed out that
he was employed in a hazardous job which resulted in his death. It is true that he was
asked to work in continuous shift. 1t 1s informed that the rule covering the subject is that it
was up to the employee concerned to accept the offer of the management or not to accept.

The management, thus, could not force him t0 continue to perform his duties in the moming
shift. It was necessary for the Respondent 1 to plead in the writ petition that the death of

Bhagirnthi Das occurred because of stress in the work or his work was otherwise
hazardous in nature. Even before the Division Bench, such a contention had not been

raised. The Division Bench despite the same held that the pemioner-appellant is entitled to

the compassionate appointment.

The appellant being State within the meaning of Article
while making recruitments, 1S bound to follow the rules
dependant of a deceased employee ont compassionate ground is
decision. The Division Bench, however, proceoded on the premise th
bound to provide appointment in all cases involving death of an emp
Court held that the Division Bench was not correct in its View-

The Supreme Court in a large number of cases has held that the ﬂp?omtmenk on
compassionate ground cannot be claimed asa matter of right- Tt must be pm\'lded forin the
rules. The criteria laid down therefor iz, that the death of the sole bread earner of the
family, must be established. It 15 meant to provt a minimum _slief. When such
contentions are raised, the constitutional philosophy of equality behind making such a
scheme be taken into consideration: Articles 14 and 16 of the Constitution mandate that all

the posts which have fallen

eligible candidates should be considered for appoinlmenk in :
te gruund offered to & dependant of a deceased

It is concession, not a right.
of the Supreme Court in Batbir Kaur
od that such a provision was made

12 of the Constitution of India,
framed by it- Appointment of
2 matter involving policy
at the employer was
loyee. The Supreme

vacant. Appom\mcnl on compnsmum
employee is an exception {0 the said rule.

Respondent 1 placed strong reliance on @ decision

v. SAIL.1'? The Court distinguished the case and observ
. - ——

109, (2009) 2 SCC (L&S) 378.
110. (2000) 2 SCC (L&S) 767-
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down a legal principle that the Court shall
the fact that the conditions precedent therefor have not

ourt deciding the question held that in a case of this nature it was
and proved that the death occurred in an accident.

TheS +in EST Corpn. v. Francis De Costa!! referred to, with approval, the
decision of Lord Wright in Dover Navigation Co. L. V- [sabella Craig,}? wherein it was
held that there are@ large number of English and American decisions, some of which have
been taken note of in ESI Corpn. v. Francis De Costa in regard to essential ingredients for
<uch finding and the tests attracting the provisions of Section 3 of the Act. The provisions
are : (i) There must be causal connection betyeen the injury and the accident and the
accident and I.hewod( done in the course of employment, (i) The onus is upon the applicant
fo.show .t‘hat it was the work and resulting strain which contributed to or aggravated the
ﬂgfgg:n::ﬁe;rfumgm onkrecord establishes the greater probability which
B e : mi::: c:::fuled to the causing of the personal injury,
o su but the same would depend upon the fact of

In Oriental Insurance Co. . :
ey nce Co. Ltd. v. Soritmai Gogoi,''3 the Supreme Court observed : (paras

=21
(Pamls';: Jyothi Ademma v. Plant Engineer, )14 also this Court held
o m::.ﬁl::der Sect;;re\:a(: olft;\:s 1o be established that there was some causal
as a natural result of the disease :}:rcl;\n: = hb@plomm\- U
s e b cfbat was suffering or while suffering from a
emp‘oymﬂ\l.mhnbi\itywculdbeﬁmd‘suse as a result of wear and tear of the
contributory cause or has accelerated e s ooy Butf the employmen! :
ated the death, orif the death was due not uer\lny to tSh:

disense hut also the di
isease coupled wi
death arose out of the pled with the empl; z
empl ployment, then it -
loyment and the employer would be liab]é .E.m be said that the

7. The expression “acci
A o accident” means
esigned "injury” means ph anuntoward mishap which is not expected or

W ysiological inj
as observed that the ex ogical injury. In Fenton v. Thorley and Co. Ltd.,*1® it

pression "accident” is

Sy gan unlooked for m;‘]":ed in the popular and ordinary sense

speech of Lord gned. The above view of P Or an untoward event which i

as foll Haldane, LC in Jont Disty  Lord Macnaghten w. gacn.is ot
ows : int District School Board of Mm:‘s qualified by the

"I think tha agement v. Kelly,!'®

Macnag tthe con

mu‘ww ::: shows that in using the -

12 ﬁlx)sccmml gried by the sufferer,” word "designed" Lord

e Noicm :

14 m) 15CC (L&s) 1073

115. 15, )ASCC (L&8) 166,

116, C443 (L

mesh Kumar N,
2004 lagpal v. State o
ohan MSﬁS (L&S) 943 ; Pun;a{;
Prabhakg o v. Central Coal Ficld
r Maruti Garuali, (2008)

i
Y.
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v9, Furthermore the rights of the parties were required to be determined as on the
date of the accident, namely, 9.10.1996. It is, therefore, difficult to hold that a
subsequent event and that too by raising a presumption in terms of Section 108 of the
Evidence Act can give rise to fructification of claim, save and except in very
exceplionnl cases.”

After considering various cases on the point the Supreme Court in this case (Steel
Authority of India Ltd. v. Madhusudan Das''7) held that for the reasons aforementioned, the
impugned judgmem cannot be sustained which is set aside accordingly, and the appeal was
allowed.

In Oriental Insurance Co. Ltd. v. Sorumai Gogot and others'1® the issue was whether the
employer Was Jiable under the Workmen's Compensation Act. The Commussioner allowed
claim of first and second respondents on the ground that the workman was not heard alive
for the last seven years and therefore presumption of death would arise under Section 108
of the Evidence Act. The High Court upheld the Commissioner's award. The Supreme Court
held that if some miscreants have taken away the driver along with the vehicle or have
murdered him, it is an offence. It, except in certain situations, does not give rise toa
presumption that the death had occurred arising out of and in the course of employment.
Some evidence should have been adduced in that behalf. The presumption under Section 108

of the Evidence Act could have been invoked by the criminal Court for dropping the

criminal case that he is dead. The said pruvisiuns could not have peen invoked for the

tion under the Workmen's Compensation Act, 1923. Section 3

purpose of grant of compensa
of the Act would be attracted only when the conditions precedent therefor are fulfilled and
nt of the High Court upholding the

not otherwise. For reasons aforemenlmned judgme
award of the Commissioner, W.C. Act was reversed by the Supreme Court and the appeal

was allowed.

Recently in Param Pal Singh v- National Insurance Co1"? the Supreme Court held that

the entitlement to claim compensation is dependent on fulfilment of the stipulations
contained in Section 3 (1) of the Workmen's Compensation Act. While dealing with the case
decisions of the English Courts

law on the point the Supreme Court observed that there are
an unlooked for mishap or an untoward

as early as of the year 1903 onwards stating that va
falling within the definition

event which is not expected ot designed should be construed s =
nt resulting 1n @

of an "accident” and in the event of such suntoward” "ynexpected” eVe i '
» of his emplo)'ment in connection with

personal injury caused to the workman in the course y
the trade and business of his employer, the same would be go\-emcd by the provisions of
Section 3 of the Workmen's Compensat legal principle evolved from HmMe
immemorial got the seal of aPpmvnl of this Court is purpu.w" we cf\n n:lsr to the(
celebrated decision in Ritta Franandes. 12 After referring o the decision of the House o

Lords in Clover, Clayton & Co. Ltd- V- Hughes,'2' this Court in Ritta Farnandes, referred to

Y o
the relevant passage in the decision of the House of Lords in para #:

N -
117. (2009) 2 SCC (L & 5) 378 T
118, (2008) 1 SCC (1.&S) 1078 ; Mackmnon Mackenzic and Co. (P) Ltd. ¥ !bmhx_v:rzBls.?:uk‘:"‘(’l\“i?:))KZ
SCC 57 ; Jyotin Ademma . Plant Engimeers 2006 SCC (L&S) 1160 3 I\S,‘{"C‘E"‘LJQV) c,a%l,;“cd'
2000 SCC (L&S) 50 ; Onental Insunn‘:"c Co. Ltd. V- Khajurtt Dewi, 2003 SCC (L8 75
on.
B Guis) 1 5cC (L& 5) 609.
. Mackinnon Mackenzic & Co. (P) Ltd. v. Ritta Farnand
121, 1910 AC 242 : (1908-10) All ER Rep 220 (HIL).

es, 1969 ACJ 419 (8C)-
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vg, Even if a workman dies froma pre-existing disease, if the disease is aggravated
oraccelerated under the circumstances which can be said to be accidental, his death
results from injury by accident. This was clearly laid down by the House of Lords in
Clover, Clayton & Co. Lid. v. Hughes,m where the deceased, whilst tightening a nut
witha spanner, fell back on his hand and died. The County Court Judge found that the
death was caused by a strain arising out of the ordinary work of the deceased
operating Upon condition of body which was such as to render the strain fatal, and
held upon the authorities that this was an accident within the meaning of the Act. His
decision was upheld both by the Court of Appeal and the House of Lords : (AC p. 246)

Thereafter the Supreme Court considered some other relevant leading decisions on the
point namely Shakuntala Chandrakant Shreshti v. Prabhakar Maruti,?3 Malikarjuna G
Hiramath v. Oriental Insurance Co. Ltd. 128 Sundarbai v. Ordinance Factory,'?® Mackinnon
Mackenzie & Co. (P.) Ltd. v. lbrahim Mahmmed Jssak\26 etc, where various principles have
been laid down for determining the liability of the employer under Section 3 of the
Workmen's Compensation Act, 1923.

mA‘rEI;t:m lvmoui principles laid down in the above decisions to the facts of this
wm; (i “z' clzn: ud: that there was causal connection to the death of the deceased
hotdn m:g mhmh‘;u‘:: truck driver. We cannot lose sight of the fact that a 45-
o expected death, may be due to heart failure while driving

istant place called Nimiaghat near Jharkhand which is about

1152 km i

S lm;ﬁ{:’:::::‘;:mddm“ definitely undergone grave strain and stress dueto

uhdertakes theiob of Such‘drivin;c:‘:sd being a professional heavy vehicle driver when

constant driving of heavy vehicle, bei EEE e ticantbe safely held that such

e Tk irarss e ws :‘VB dependent solely upon his physical and mental
ery reason to assume that the vocation of driving

was a material contributory factor i e sole ed his uuexpt-CWd
) ry f r if not th cal
i use that accelerat is

span. Suchan* =] to be an i
e mishap” can therefy untoward mishap in his life-
en\\q ;\fb«“ u"*d solely attributable to th be reasonably described as an SJ1cv:ident" as
ployer which was in the course the nature of employment i o ; 2
g of such employer's trade or me nt indulged in with his
ard to the evid usiness.
deceased was simply travellin ence placed on record there was
undertake the work of drivin g in the vehicle and that th as no scope to hold that the
l:". factthat the d 8 On the othe hand, the evidencs o s obligation for him t0
riving aclivity nce as stood established proved

en's C 2
the mz'“mze?%n that the death of the
nd the ¢ his employment with the

onclusig
rde N (o the co .
T impugned in this -\pp:;;l:z reached by the
25

Tmm“‘ :dlmlud dent was perf
aside. B¢ of the High Court in i
0]

rves to be set
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The appeal was allowed. The order impugned was set aside. The order of the
Commissioner for Workmen's Compensation was restored and there was no order as to
costs.

(iv) The personal injury caused to the employee must have resulted either, in the total or
partial disablement of the workman for a period exceeding three days or it must have resulted
in the death of the workman.—In order to give rise to rightful claim for compensation it is
also necessary that the personal injury caused to the workman must result in the total or
partial disablement for a period exceeding three days or the workman must have died due
to personal injury caused to the workman concerned by accident arising out of and in the
course of employment. The proviso to Section 3 (1) expressly excluded the liability of the
employer in cases contained therein. It says, the employer shall not be liable in respect of
any injury which does not result in the total or partial disablement of the workman fora
period exceeding three days or in the death of the workman. As preamble of the Act shows
that it is placed on the statute book to provide for compensation for injuries sustained in
accidents during the course of employment by workmen of certain classes of employers.
Injuries are classified by the Actin four categories, namely, those resulting in (i) permanent
total disablement, (ii) permanent partial disablement, (ifi) temporary total disablement and
(iv) temporary partial disablement.1?7 All these expressions have been explained already
in this Act and Employees’ State Insurance Act. Here one thing is to be kept in mind that for
compensation injury must result either into death of the workman or disablement of any
type imentioned herein exceeding three days.

Notional Extension of Employer's premises.—As 3 general rule the employment of
a workman does not commence until he has reached the place of employment and does not
continue when he has left the place of employment, the journey to and from the place of
employment being excluded. 18 The effect is that the personal injury sustained by a
workman while he is on the way to the place of his employment or on the way to his home
from the place of employment resulting in the partial or (otal disablement of the workman
does not make him entitled to the compensation for accident causing that personal injury is
not regarded to have arisen out of and in the course of his employment.

It is now well settled, however, that this is subject to the theory of notional extension
as to include an area which the workman passes and

of the employer’s premises SO
f work. When a workman is on a

repasses in going to and in leaving the actual place ©!
public road or a public place or public transport he is there as any other member of the
public and is not there in the courseé of his employment unless the very nature of his
employment makes it necessary for him to be there.

The theory of notional extenston is intended to extend the area of employer's premises
to cover accidents while a workman is on the way to his place of work and also while he
from the place of employment. The question as to how far an
employer is liable for compensation for accidents taking place in the journey of the
workman from home to the place of work and from place of work to home has been the
ersial problem 15 said to have been finally :acll!ed by
- The

is on the way to his home

subject of controversy- This controVv! :
the House of Lords in England in St Helens Colliery Company Ltd. v. Hewitson*

facts of the case were as follows :

B e T

127. Samur U. Prakash v. Sikander Zahiruddin, (1984) 21.L)’~)0(Bon§).
128. Saurashtra Salt Manufacturing Co. v, Bai Balu Raja, AIR 1938 SC 881.
129. 1924 AC 59.
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Awodkmanen ployedata colliery was injured in railway accident while travelling iy
.l collier’s train. The mpondenl-workmn was engaged by the appellant in 191
1921, the date of accident, he was employed at siddick Colliery. He resideg
at Maryport, which was four miles from the St. Helen Colliery and six miles from the
Sidduck Colliery- Under agreemenls dated November 20, 1882, and August 9, 1907 made
between the appellant and the London and North Western Railway Company, the railway
company provided special train for the conveyance of the appellant’s workmen to and from
\heir collieries and Maryport at a monthly charge to the appellants according to scale
t upon the number of their workmen using the train, and the appellant covenanted
to indemnify the railway company against claim for their workmen in respect of accidents,
injury.or loss while using the train. The workman intended to use the train was requiredto
sign an indemnity form by which he agreed not to make any claim against the railway
company for damage ot accidental injury while travelling by the specified trains. After
sigf\ing such form he received from the appellants, a pass entitling him to travel by the
trains and the workman was charged with a sum representing less than the full amountof
Ih.e, agreed fare and this sum was deducted week by week from his wages. All the workmen
did not travel by these trains, some walked and some went by omnibus,

On October 1
Coirybya u_:mo;l:::\:'U\lesf;pondent,vv\.rho had travelled from Maryport to the
S :(-:“s. a, m. to join the morning shift by one of the special
ummm\'sage S journey the engine was derailed with the result that the
- pondent was travelling was overturned and 5 inj
A SR ed and he was injured. The
Cremmns v. Guest Keen and Nel!}:f;ldl?”malre:sponden\‘s favour following the decisionin
R i 5 !nmlg\y the House of Lords held that there
of b an 1o use the trains, the injury did not arise in the course
ThF “)::h:“ ; ning of Workmen's Compensation Act, 1906,
§ 1y of notional extension of thy , 3 .
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does it cease depends upon the facts of each case. But the courts have agreed that the
employment does not necessarily end when the ‘down tool’ signal is given or when the
workman leaves the actual workshop where he is working. There is a notional extension
as both the entry and exit by time and space. The scope of such extension must necessarily
depend on the circumstances of a given case. An employment may end or may begin not only
when the employee begins to work or leaves his tools but also when he used the means of
access and egress to and from the place of employment. A contractual duty or obligation on
the part of an employee to use only a particular means of transport extends the area of the
field of employment to the course of the said transport. Though at the beginning the
expression duty was strictly interpreted, but later decisions have taken a liberal
construction of the term duty. A theoretical option to take an alternative route may not
detract from such a duty if the accepted one is of proved necessity or of practical
compulsion.

After discussing the relevant rules of the BES.T. Undertaking and facts of the case the
Supreme Court observed : "The decisions relating to accidents occurring to an employee ina
factory or in premises belonging to the employer providing ingress or egress to the factory
are not of much relevance to a case where an employee has to operate over a large areaina
bus which is in itself an integrate part of a fleet of buses operating in the entire area.
Though the doctrine of reasonable or notional extension of employment developed in the
context of specified workshops, factories or harbours, equally applies toa bus service the
doctrine necessarily will have to be adopted to meet its peculiar requirements. Whilein a
case of a factory, the premises of the employer which give ingress or egress to the factory is
a limited one, in the case of a city transport service, by analogy, the entire fleet of buses
forming the service, would be the premises. An illustration may make our point clear.
Suppose, in view of the long distances to be covered by the employees, the corporation, as a
condition of service, provides a bus for collecting all the drivers from their houses so that
they may reach their depots in time and to take them back after the day’s work so that after
the heavy work till about 7 p-m. they may reach their home without further strain on their
health. Can it be said that the said facility is not one givenin the course of employment? It
can be said that it is the duty of the employees in the interest of the services to utilise the
said bus both for coming to the depot and going back to their homes. If that be so, what
difference would it make if the employer, instead of providing a separate bus, throws open
his entire fleet of buses for giving the employees the said facility? They are given that
facility not as members of public but as employees; not as a grace but as of right because
efficiency of the service demands it. We would therefore hold that a driver when going
home from the depot or coming to the depot uses the bus, any accident that happens to him is
an accident in the course of his employment.” It was further observed that as the free
transport is provided in the interest of service having regard to the long distance, a driver
has to go to depot from his house and vice versa. The use of the said buses is a proved
necessity giving rise to an implied obligation on his part to travel in the said buses as a
part of his duty, He is not exercising the rightas a member of the public, but only as one
belonging to a service. In such circumstances the court held that the accident arose in the
course of employment giving rise to the claim of compensation.

Thus the doctrine of notional extension applies where means of conveyance is
provided by the employer and the employee is under duty under the contract of service to
use that facility or where use of that facility isa proved necessity giving rise to an implied
obligation on the part of the employee.
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i has been ehserved in Works Manager, Carriage and Wagon Shop, E. . Railwayy
3 vironmental accidents, i.e., accident resulting from the surroundings ,
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outofand in the course of employment. y
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Bagh workshap after covering a distance of about a mile from the junction after crossing
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and coming from the place of work. r
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observed that on these facts, it cannot be doubted that there would be notional

extension of the actual duty to include the journey of this kind in the official SPG vehicle
between the staff quarters and South Block. There can be no doubt that there wasa causal
relationship between the accident in which the appellant sustained injuries and his
employment in the SPG for the actual VIP Security Duty. In our opinion, the meaning of the
expression #actual VIP Security Duty” in the circular must be the same as that of the words
“in the course of the cmp\oymenl" in Workmen’s Compensation Act and therefore, the test
for determining the liability for payment under the circular should also be the same. "We
are constrained to observe that the authorities concerned must adopt a humane approach
and construe the circular liberally to advance its objects instead of taking such a rigid and
pedantic stand. Unless properly xmplemented, the scheme in the circular would be
frustrated resulting in failure to achieve the avowed purpose”.

Similarly, in TNCS Corpn. V. 5. Poomalai, 3 where an employee was murdered in

communal riot while he was coming to the rice mill for attending the work, it was held, the
deceased employee met with his death which has arisen during the course of his
employment, therefore appellant is entitled to compensation.

In Regional Drrector, ESI Corpn. v . Francis De Costa,135 where Francis De Costa met

with an accident on June 26,1971 while he was on his way to his place of employment. The
accident occurred at a place which was about one kilometre away to the north of the
factory, at 4-15 p-m. It has been stated that the duty-shift of De Costa would have
commenced at 4-30 p.m. He was going to the factory by his bicycle. He was hit by a lorry
pelonging to his employers and sustained fracture in the collar bone. His claim for
disablement benefit was allowed by the ESI Court. The appeal filed against that order was
dismissed by the High Court of Kerala. At the instance of the Regional Director, ESI Corpn.,
the case went upto Supreme Court. In deciding that case the Supreme Court observed : “The
definition given to ‘employment injury’ in sub-section (8) of Section 2 envisages a personal
injury to an employee caused by an accident oran occupational disease arising out of and
in the course of employmc—nt'. Therefore, the employee in order to succeed in this case will
have to prove that the injury he has suffered arose out of and was in the course of his
employment. Both the conditions will have to be fulfilled before he could claim any benefit
under the Act.” It was further observed that "if the employee’s work-shift begins at 4-30
p-m. any accident before that time will not be in the course of his employmcnt. The journey
to the factory may have been undertaken for working at the factory at 4-30 p.m. but this

journey was certainly not in the course of employment. If the employment

begins from the

moment the employee sets out from his house for the factory, then, even if the employee

stumbles and falls down at the door step of his house, the accident wil

as to have taken place in
absurdity and has to be avoided. The casual connection between

11 have to be treated

the course of his employment. This interpretation leads to
the accident and the

employment has not been established™

In Commissioner,

Kovilpattt Municipality V- Tamilarasan and otliers, 136 the High Court

of Madras observed, that Subbiah, the deceased in this case did not receive injuries out of
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his employment. "Out of in this context must mean caused by employment. A mere
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days. The total and partial disablement have already been explained. On the other hand, it
je a valid defence available to an employer to plead that the personal injury which had
admittedly been caused to the employee by accident arising out of and in the course of his
emplo)rment has not resulted in the total or partial disablement of the workman for a period
exceeding three days. If it could be proved, the employer is not liable for compensation
under Section 3(1) of the Act.}¥ The basis of such exemption from the liability is that it is
very difficult to avoid minor accidents where the workmen are doing their work with the
help of comp\icnted machinery. If the accident is serious the employer is liable if it is not a
serious one he is not liable. The test is that if the personal injury has resulted in the total or
pm-t'ml disablement of a workman fora pcriod exceeding three days, the accident would be
a serious one and the workman can claim cnmpemation under the provisions of the Act.
This isan exception where an employer may disown his lability for compensation.

The employer can take defences contained in proviso (b) to Section 3 (1) of the Act only
s where the personal injury has not resulted in death of the workman. But he can
take these defences in case where the personal injury caused to a workman by accident
arising out of and in the course of employment has resulted in the total or partial
disablement of the workman concerned for a period exceeding three days. In such cases the
employer can plead that the accident which caused personal injury to 2 workman is

directly attributable to—

in case:

(i) the workman having been at the time of the accident under the influence of drink

or drugs, Or
(ii) the wilful disobedience of the workman to an order expressly
framed, for the purpose of securing the safety of workmen, Or

d by the workman of any safety guard or other
he purposes of securing the

given, ortoa rule

expressly

(iii) the wilful removal or disregar
device which he knew to have been provided fort
safety of workmen.

The proviso (b) to Section 3 (1) of the Act covers cases W
duty after having taken drink or drugs and due to intoxication he is notin sound
to work. The workman in such condition may cause accident under influence of drink or
drugs. In order to claim exemption the employer must show that the wcfrkmnn who
sustained injury by accident was at the time of accident under influence of drink or drugs.

The employer may succeed in his defence only if he can establish that the accident cavus.ing
directly attributable to the workman having been at the time of

here a workman performs his
condition

injury to the workman was
the accident under the influence of drink or drugs
There are certain rules expressly framed or orders expressly given to be followed by
sective duties. The rules and

the workmen while doing their work or performing their resp . s
orders are made with a view to secure safety of the workmen. Proviso (b) (i) to Section 2

(1) of the Act provides that if there is wilful disobedience to such orders or rules exPrest:ly
made the employer shall not be liable for compensation if }fe can succgss(ully establish '1{“[
the accident causing persom\ injury to the employee i directly attributable to the wiiiul
disobedience of such rules of orders.
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rule or order s ot matertal atall 0 Jong as it can be reawnebly held that the accident

and in the course of t In order to bring a case under proviso (b)

have to be fulfilled :—

First—that there was 3 cule o order which the workman disobeyed not merely that
there was a natice on the spot;

Secondly—that the rule or order was in force at the time of accident;

Thirdly—that the <ubstantial purpose of the rule or order was that of securing the
safety of workman 25 such;

Fourthly—that the order or rule was couched in words which on their face fairly and
clearly indicated that purpose;

Fifthly—that its terms were brought to the notice of the particular workman who was
the individual injured ina case;

Sixthly— that the order or rule was disobeyed by the individual;

Seoenthly—that the disobedience of the rule or order by that workman was wilful and

deliberate and not only the result of mere negligence or dueto a mistaken mo
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ilghlh!y— {hat the accident was directly attributable to the aforesaid disobedience
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2 Employe{s liability in cases of occupa\ional diseases.—The Act makes
provision for paymem of compensation in two cases, first in cases of personal injury
caused to an employee by accident arising out of and in the course of employment and
secondly in cases of occupational diseases. The relevant provisions are contained in sub-
sections (2), (3) and (4) of Section 3 of the Act. It would be desirable to discuss these

rovisions in detail. Schedule 11 contains a list of diseases which are known as
occupntional diseases.

These diseases are called occupational diseases since they are contracted because of
the occupation of a person concerned. Such diseases are peculiar to the occupation of 2
person. Schedule 1 is divided in three parts, namely, Part A, Part B and Part C. The
workman is entitled to compensation only if the conditions contained in these sub-sections
are satisfied. With regard to disease mentioned in Part B of Schedule 11J, there 152 further
requirement to be satisfied, namely that the workman contracting the disease must have
been in the service of the employer concerned for a continuous period of not less than six
months. With regard to diseases mentioned in Part C of Schedule 11 the workman must have

been in the continuous service of one or more employers for such period as the Central

Government may specify.““

Diseases as contained in Part A of Schedule 111.—Section 3 (2) of the Act providcs
that if an employee employed in any employment specified n Part A of S(.:hcdule i
contracts any disease .-'.pecit'icd therein as an occupational disease l:.’ecuhar lo'thal
employment, the contracting of any disease shall be deemed to be an injury by accident
within the meaning of this section, and unless contrary is proved the accident shall be
deemed to have arisen out of and in the course of his employment-

Diseases as contained in Part B of Schedule [IL.—It has been provided that if an
employee while in the service of an employer int whose service he has bg-en employe§ fora
4 of not less than siX months (which period shall not include a period of
service under any other employer in the same kind of employment)_@ any emp'oloyn:\enl
Speciﬁcd in Part B of Schedule Il contracts any disease speimed :Tlrzlend::maeg
occupational disease peculiar to that employment the contracting of dm:a.ﬁ‘ \ l;‘ b
to be an injury by an accident within the meaning of this section, and un L: e i O[r)‘he
proved the accident shall be deemed to have arisen out of', and in l' e ‘c':urm‘mm.l 3
employment. Under these circumstances the employer chall be liable to Py compe!

continuous perio

the workman. A
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e
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iar to that employment \he contracting of the disease shall be deemed to be an
injury by accident within the meaning of this section and unless the contrary is proved the
-udduishﬂbedm\ed {0 have arisen out of and in the course of the employment.

Butifitis proved—
() thatan employee whilstin the service of one or more employers in any employment
“fied i Part C of Schedule 1l has contracted a disease specified therein as an
occupational disease peculiar to that employment during a continuous period
::fd\ is less than the period specified under this sub-section for that employment;
(b) g‘ut d:dm: arisen out of and in the course of employment; the contracting
u\ssse(udmm <hall be deemed to be an injury by accident within the meaning of
1t has been further provi ifiti
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oLl . :ey:rs n any.employmenl specified in Part C of that Schedule fora
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Tt makes clear that the
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hisemployment i
may get compensation if the above conditions are satisfied.
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sections (2), (2-A), and (3), no compensation shall be payable to an employee in respect of
any disease unless the disease is directly attributable to specific injury by accident arising
out of and in the course of his employment. Thus the employee must prove that the disease is
directly attributable to a specific injury by accident arising out of and in the course of his
employment in order to get compensation.

These are conditions under which the compensation is payable to the employee under
the provisions of Section 3 of the Workmen's Compensation Act.

Alternaie Remedy under Section 3 (5) of the Act.—Sub-section (5) of Section 3
speaks of alternate remedies. The employee whois entitled to get compensation under the
provisions of Section 3 of the Act has alternate remedies. He can claim compensation under
the provisiuns of the Act or he may file a suit in the Civil Court for damages int respect of
the injury against the employer or any other person but he cannot avail both, compensation
under the provisions of the Act and damages by instituting a suit in the Civil Court.

Section 3 (5) provides that nothing herein contained shall be deemed to confer any
right to compensation on an employee in respect of any injury if he has instituted ina Civil
Court a suit for damages in respect of the injury against the employer or any other person;
and no suit for damages shall be maintainable by a workman in any Court of law in respect
of any injury :
() if he has instituted a claim to compensation in respect of the injury before a
Commissioner; or

(b) if an agreement has been made between the employee and his employer providing
for the payment of compensation 1n respect of the injury in accordance with the
provisions of this Act.

Thus the right to compensation 15 taken away under sub-section (5) of Section 3
ect of the injury

because of the institution of a suit in a Civil Court for damages in resp!
against the employer or any other person,”' On one hand Section 3 (5) of the Work{ncn‘>
Compensation Act bars an application for compensation under the said Act if the clrimant
has instituted any prucecdings in a Civil Court. Similarly, Section 110-AA of the Mo}or
Vehicles Act states that notwithstanding anything contained in Workmen's Compensation
Act, where the death of or bodily mjury to any person gives rise to 2 claim for
compensation under this Act and also under the Workmen's Compensation Act the person
entitled to compensation may claim such compensation under either of those Act_s but m])t
under both.!42 The provision is intended to give protection to the employer against double
payment. It makes clear that if the workman files a suit in the Civil Court for damages he

has no right to claim compensation under the provisions of the Act. Slrru-larly, if Se }::z,
instituted a claim for compensationin respect of the injury beforea Commissioner under (1€
able in Civil Court, remedies are

provisions of the Act no suit for damage

alternative in nature.

s is maintain

[ the claim for compensation made under Motor Vehicles Act could not b.? entertained
by the Claims Tribunal or want of proof in respect of negligence of the driver c:l\usmg
accident Section 110-A of the M.V. Act can never be applied so as to bnr claim for
compensation under W.C. Act, 1923. Even if the deceased Was himself driving the t‘raclor
negligently leading to the accident, claim for compensation under W.C. Act may still be

other, AIR 1976 SC 222.
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tainable .+ the Insurance Company if the deceased died
intal gairst the employer o against the o
n:.m result of :n accident which took place Quning the course of employment.
6. Amount of Cumpensalion.—-Section 40 ovides how the amc.mm BE
ated. ¥4 Tt contains principles on nsation is to be

tion is to be com ‘
mpuﬂedm';he anwunto‘;compemhon is awarded with reference to monthly wages in
accordance with the provisions of Section 4 and other provisions of the Act. The amount of

ool tion varies in €ases of death, permanent total disablement, permanent partial
disalflluneﬂl. and temp +i<ablement whether total or partial in nature. It may be
recalled that {he compensation Was payable in case of monthly wages not exceeding Rs.
1000, However, for the pu of coverage of workmen the wage limit had been removed
by the Amendment ActNo. 22 of 1984 with effect from 1.7.1984. But it had been laid down
{hat if the workman covered is gelting the wages exceeding Rs. one thousand [now eight
thousand]!*5 per month, for the purposes of calculation of the amount of compensation it
<hall be deemed that he is getting Rs. one thousand [now eight thousand]!4¢ only and
exceeding amount shall not be taken into account. Thus in order to calculate the amount of
:«npeimﬁm, first of all the amount of monthly wages of the employee concerned is to be
uk‘n‘\ into account. The pm‘visions of Section 4 of the Act may be classitied with reference
{oinjuries on account of which the compensation is claimed. The injuries are as under :

(1) Injury resulting in Death.

) Injury resulting in Permanent total disablement.

{3)Injury resulting in Permanent partial disablement.

{4) Injury resulting in temporary disablement whether total or partial.

The amor S
mn lv f lh S

permanent total disabl perm oL G Act in cases of death,

Y @mwmaﬁo:“:\n:;s anent partial disablement, and temporary disablement.
compensation hadbemammd:d“::;‘h'—sm"“ 4 of the Act dealing with the amount of
1.7.1984. The provisions of Section 4 5 l?& and the amendment had come into force on
(1) () provides that wh are subject to other provisions of thi i
be an amount equal ere death results from the injury the am gl e
multiplied b ;1“3 l“’ forty per cent of the monthly wa g of compensation shall
o Y the relevant factor or an amount of twenty tgf of the deceased workman

ousand rupees, whichever is

By Workmen's Com i
4 ) pensation Amend;
\:;g‘fh,‘?ew to enhance the amount of mmam Act30 of 1995 this provisio
with ty thousand rupees for 'fo pensation substituting the i s
“\ ; effect from 15.5-1995, The ny.percml- R i, words “fifty percent”
9195, T provion s een e sy o
from 8-12-2000. ' from Rs. fifty “\WSimdr amended in 2000 to enhance the
toRs, eighty thousand with effect

one lakh and tw:
BT

W5, Vid,
6. m,‘;m‘ﬁ" (1995) 111 833,

R i o
7. Thd, o monof ndia, AIR 1975 AP 22,

EMPLOYEES' COMPENSATION ACT, 1923 i)

For the purposes of clause (a) ‘relevant factor’ in relation to an employee means the
factor speciiied in the second column of Schedule IV against the entry in the first column of
that Schedule specifying the number of years which are the same as the completed years of
the age of the employee on his Jast birthday immediately preceding the day on which the
compensation fell due.1*®

Thus the wages of an employee must be kept in mind while compensation is being
compmed and the terms of Schedule IV must be followed. It has been observed that where
according to the evidence on record it was proved that the deceased workman was getting
Rs. 300 per month and under Schedule IV of the Act for the death of the workman getting
petween Rs. 200 and Rs. 300 the quantum prescribed being 18,000 the Tribunal ought to
have fixed the liability of insurance company under Section 110-B of M. V. Act at
Rs. 18,000. The accidents claims Tribunal was, therefore, wrong in awarding
compensation of Rs. 34,000 to the claimant and fixing liability joint and severally on all
respondents including insurance company 149

In Mandulova Satyanarayana V- B. Lokeshwari and others, 15 where in an accident the
driver and the cleaner sustained bodily injuries and died. The insurance company had
covered the liability in respect of death of driver and cleaner to the extent of Rs. 50,000/~
1t has been held by the High Court of Andhra Pradesh that the provisions contained in
Section 110-AA of the Motor Vehicles Act, 1939 are beneficial and interded to enable the
workmen or the legal representative of the deceased workmen to claim higher
compensation if the same can be awarded either under the Motor Vehicles Act or under
the Workmen's Compensation Act. If the liability of the insurance company is restricted
to that specified under the Workmen’s Compensation Act, the object of Section 110-AA of
the Motor Vehicles Act would be frustrated. In the present case, the amount of
compensation awarded is Rs. 25,000/-. In as much as the [nsurance Company has
undertaken the liability to the extent of Rs. 50,000/~ the company is liable to pay the entire
amount of Rs. 25,000/-.

Concept of disablemem.——Though the observations were made in a case relating to
Motor Vehicles Act, 1988 but are relevant to understand the conceptions of disablement
and earning capacity. The Supreme Court observed in Ramchandrappa V- Royal Sundaram
Alliance Insurance Co. Ltd.!>! that the term "disability as SO used, ordinarily means loss or
impairment of earning power and has been held not to mean member of body. If the physical
efficiency because of the injury has substantially impaired or if he is unable to perform the
same work with the same ease a5 before he was injured or is unable to do heavy Awork
which he was able to do previous to his injury, he will be entitled to suitable
compensation Disablement benefits are ordinarily gmded on the basis of l}.\e character of
the disability as partial or total, and as temporary of permanem. No definite rule can be
established as to what constitutes partial incapacity in cases not covered by 2 schedL.e of
fixed liabilities, since facts will differ in pmchcally every case.

The compensation is usually based upon the loss of the claimant's earnings or cz?mxf\g
capacity, or upon loss of particular faculties or members Or U of such members, Ol‘d“:f‘"l)'
in accordance with a definite Schedule. The compensation t0 e awarded is not measured
by the nature, location or degree of the injury, but rather by the extent or degree of the

e NS
148. Employees’ Compensation Act, Explanaﬁunl to Section 4(1).
149. The New India Assurance Company Ltd. v. Smt. Meenaxt and others,

150. AIR 1991 AP 323.
151, (2011)13 SCC 236. followed in Kavita - Deepak and others, (2012) 25CC (L &S) 711

AIR 1981 Kant 68,
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i : sxpected to make an award
i i e from the injury: The Tribunals are expecte . o
mﬁmo{ compensation which should appear (o be just, fair and proper.

In Gobind Yadao v- New India Insurance Co- Lhi‘,‘:‘2 it has been observed by the
Supreme Court that the principles laid down in Arvind Kunwar Mishra v. New India
Assuraiice Co. Lid: and Raj Kumar V- Ajay Kumar must be followed by all the Tribunals and
the High Courts in determining the quantum of compensation to the victims of the accident,
who are disabled either permanently ot temporarily. If the victim of the accident suffers

t disability, then efforts should always be made to award adequate compensation
not only for the physical injury and trealment, but also for the loss of earning and his
jnability to lead a normal life and enjoy amenitics, \which he would have enjoyed but for the
disability caused due to the accident.

{2) Compensation in case of Permanent Total Disablement.—Section 4 (1) (b)
provides that where permanent \otal disablement results from the injury the amount of
mm;.'msalion shall be equal to fifty percent of the monthly wages of the injured workman
multiplied by \!v.' relevant factor, or an amount of twenty four thousand rupees, whichever
ismore.

i :B;W. (l: ((Amendmenl) Act, 1995 this provision was amended with a view to enhance
ount of ¢ in case of per { total disablement resulting f the
injuries sustained. ‘ " o g g O
v-'loxd ~s;5 For.lhe \\_Ofds, fifty percent” and “twenty four thousand rupees”, the
s “Sixty percent” and “sixty thousand rupees” were respectivel substituted in the
context of growing prices day by day. y
The mini

amount of comp

had been further enhanced from payable in cases of permanent total disablement
amendment made in 2000 with rupees sixty thousand to rupees ninety thousand by
enhanced this amount fron‘:l ‘“m:fft‘c;hom 8-12-2000."% The Amendment Act, 2009 has
However, the percentage as mm‘l':!)i(?:i 3\“:;:3\: ffupees to one lakh forty thousand rupees.
compensation had not been amended. or the purposes of calculation of amount of

After Sect i
: |?n (1) (b) the following proviso has been inserted
Provided that the Central Gov, iy

G : ; erm F

(:mue, fm.m“m“m lime, enhance the ment may, by notification in the Official
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The perusal of this
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i be required 1o be made b i ;nt or enh
ngls MPaw
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umd{““ftho
® USINd T 1
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In exercise of powers conferred by sub-section (1B) of Section 4 the Central
Government has specified eight thous.‘.md rupees as monthly wages for the purposes of sub-
section (1) of the said section by notification dated 31..5.2010 in the Official Gazette, vide
0. 1258 (E) dated 315.2010. The relevant sub-section (1B) is added after sub-section
(1A) of Section 4.

3) Compensation in case of Permanent Partial Disablement.—Section 4 (1) (c)
of the Act under its clauses (i) and (ii) deals with the amount of compensation in cases of

rmanent partial disablement either caused by injuries specified in Part 11 of Schedule I or
caused by injuries other than specified therein. It pmvi‘des that where permanent partial
disablement results from the injury specified in Part Il of Schedule I, such percentage of the
compensation which would have been payable in the case of permanent total disablement
asis spcciﬁed therein as being the percentage of the Joss of earning capacity caused by that
injury-

However, where such disablement is caused by injury other than specified in Schedule
1, such percentage of the compensation payable in the case of permanent total (jlmblement
as is proportionate to the loss of caming.cnpacny (as assessed by the qualified medical
practitioner) permanently caused by the injury.

In order to find out the amount. of compensation in cases of permancr\l partial
disablement, it would be necessary to calculate the amount of compcnsationvm case of
permanent total disablement with reference to the age of the injured employee, his mpnlhly
wages multiplied by relevant factor as indicated in Schedule IV and lh.cn the nm(-nml S0
obtained shall be determined in proportion to loss of earning capacity of ‘thc injured
employee as specified in Part Il of the First Schedule in respect of injury in question.

In order to clarify the position in cases where the workman sustains more injuries

than one from the same accident, Explanation I to Section 4 (1) () has been added. It

! i amount of
provides that where more injuries than one are caused by the same accident the ame

compensation payable under this head shall be nggregﬁ(ed but not so in any cag[e as lu‘
exceed the amount which would have been payable if permanent total disy TT:;‘"
had resulted from the injuries. Jt simply means that compensation in such a ca>: ;,;al
not be more than what would have been payable in the case of permanent 0
disablement.

; s of a ssessment of loss of earning Cqu\Cll\r in cases of lpel nanent Pdllh 1
d in SLhL‘Llllle 1,1t has been clearly

disablement caused by injuries which are not specifie RS v capacity
provided in Explann\i)cl)n I‘l to Section 4(1) (c) that in assessing ?hu ln:; :)Ill L;;\Il'\f“:}u:‘:cgm_a
for the purposes of sub-clause (ii) the qualified medical ngm;gner: = 'ur;c« specified in
to the percentage of loss of earning capacity in relation to different injuries :
Schedule L.

o d on
< S NS has to be determine
If injuries sustained are not scheduled injuries, compensation h:

s of earning
the basis of loss of earning capacity under Section 4 () '(‘.:) of uj]t-’h/tcclj:;il;sioncr cannot
capacity has to be assessed by a qualified medical pmclmo.n_t’f- L‘ {owever, if he does not
disregard the assessment made by a qualified medical prictiOnET. ‘l. to \in'mn and report
accept the certificate, he can refer the party to Medical Board for exper 3

or lo call a second medical report,“"

United India Insura:tce L0
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134 New India Assurance Co. Ltd. v. Sreedhantit (1955) 1L L 3162(5 réu )U v. Randi Laciaya and
Ltd. v. Sethu Madhavan, (1993) 1LL) 142 ; New Inda Assurance L0

another, (1995) L LL] 770 (Orissa).
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thas been held inC. David v. G- C. Mishra, 1% that while assessing compensation, the
Court has to see whether the earning capaity of the injured has been reduced in every
mdmtmadyinpmi_a\h! employment in which he was engaged at the time of
accident. That is {he reason why Section 4 (1) (c) Gi) Explanation 11 of the Act mandates
thatin case of non-scheduled injury.the qualified medical practitioner while assessing the

s of ari sacity shall have due regard to the percentage of loss of earning capacity
in relation to different injuries specified Schedule 1. Loss of earning capacity in non-

ddwﬂmbmmbedaem\ix\edmmebadsoi evidence adduced by the parties.
T Kerala Minerals and Metals Ltd. v. Raman Nair;'5 the Court held that the loss of
eaming power should notbe confined only to the present capacity because it is contended
by the management that at the same salary the workman is continued in employment. If this
\wece to be the law, the employer can easily evade the provisions of the Act by continuing
Ku:mt:{x\e :um_e tem\:‘ as were enjoyed by the workmen prior to the accident.
mm":my.'rhis :‘;Y“:; we ﬁm.wﬁsustam partial incapacity resulting in
u‘wmf"m“ L ngin A i:n S : e\l!; iu'ee‘:'emlem of the acts of grace or mercy
e doed i TR &.:ale, the protection afforded to the
.“s’ e e sullh:\ms iR employer. If the enfnployer does so,
commendal in his employment which is guaranteed

to him under the Act.” i .
Therefore, the loss in eaming capacity has to be calculated in terms of

the permarient partial disabil i
B mpaﬁsﬁ: | b‘\‘\\lel);: Wh;: the workman has been subjected to. It would not
between ges drawn by the workman from his employer before and

after the accident.

The High Court of Kerala in thi :
in this case expressing respectful agreement with the
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disablement. The contention was refuted and submitted that the appeliant himself has been
claiming that he was fit for work and his evidence discloses the same, and in the
circumstances the view taken by the Commissioner is incorrect and that of High Court is
justified. After an overall assessment of the matter the Supreme Court directed that out of
Rs. 1,97,000 deposited in the High Court towards compensation and penalty, which has
been withdrawn by the appellant, a sum of Rs. 1,00,000 shall be retained by the appellant
while a balance of Rs. 97,000 shall be refunded to the respondent in six months in different
instalments, if he so chooses. The order of the Commissioner as well as High Court was
modified to that effect.

[n Orissa State Electricity Board v. Kedar Charan Lenka, 61 the High Court of Orissa
explaining and distinguishing “loss of earning” and “loss of earning capacity” observed
that these two concepts have conceptual difference. In case, there is no loss of earning and
there is continuance of engagement, reference to Section 4) (1) (@) (i) of the Act is necessary
to appreciate the distinction. The plea of employers that in case of continuance of
engagement and non-reduction in earning, compensation is not payable has not found with
favour with courts. AS observed by House of Lords in case of Ball v. William Bunt and
Sons Ltd.,}62 that the Act regarded a workman only as a wage eamer and was concerned
not with physical pain or suffering or disfigurement to which a workman might be
subjected by accident; but only with the loss of power to earm wages resulting from the
injury. After due consideration of the rulings the court observed that the plea that in case of
continuance of engagement and non-reduction in earning, compensation is not payable
cannot be accepted. In considering loss of eamning capacity in case of permanent/ partial
disablement the comparison between the wages drawn by the workmen before and after the
ccident from his employer at the time of accident is not a determinative factor. If that be 0,
a running employer to tide over liability may offer a temporary employment to the claimant
workman to deprive the latter of his entitlement under the Act. That would be against the
Jegislative intent. The intent is to consider loss of earning capacity in such cases.

Now by amendment made in 1995 a'new provision, namely, sub-section
(1-A), a non-obstante clause having overriding effect on the provisions of Section 4 (1) has
been inserted which is as follows :

“(1-A) Notwithstanding anything contained in sub-section (1), while fixing the amount
of compensation payable toan employee in respect of an accident occurred outside India,
the Commissioner shall take into account the amount of compensation, if any, awarded to
such workman in accordance with the 1aw of the country in which the accident occurred
and shall reduce the amount fixed by him by the amount of compensation awarded to the
employee in accordance with the law of that country”

The following sub-section has been inserted by Amendment Act, 2009 with effect from
18.1.2010 namely i—

*(1B) The Central Government may, by notification in the Official Gazette,
specify, for the purposes of sub-section (1), such monthly wages in relation to an
employee as it may consider necessary.”

(4) Compensation in case of Temporary Disablement.—-Section 4 (1) (d) deals
with the amount of compensation in cases of temporary disablement whether of total or
partial nature. It has been provided that where temporary disablement, whether total or

161, (1997) 1 LL] 1058 (Orissa).
162. 1912 AC 486; Fairloy V. John Thomson, 1973 2) Lloyd‘s‘Sop.-lO.
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i1} results from the injury the compensation shall be paid in the form of a half monthly
paymentof the sum equivalent (0 twenty-five percent of monthly wages of the employee in
accordance with the provisions of sub-section (2) of Section 4.

Sub-section (2) lays down that the half monthly payment referred to in clause (d) of
sub-section (1) shall be payable on the sixteenth day (i) from the date of disablement where
such disablement lasts fora period of twenty-eight days or more; or (ii) after the expiry of
waiting period of three days from the date of disablement where such disablement lasts for
a period of less than twenty-eight days; and thereafter half monthly during the disablement
or duning a period of five years, whichever period is shorter.

::‘:\as been further provided that there chall be deducted from any lump sum or half
::;\Ch 3;, paym:nts to which l.he employee is entitled the amount of payment or allowance
0(e ;1::; ryee has rfzcaved from fhe employer by way of compensation during the
period!}a i ement pnor‘tg' the receipt of such lump sum or of the first half monthl
; my:m I bcase :;u\ac{\ be, 183 and no half monthly payments shall in any case exceed thz
e (:ds y h\:‘ ; mehal[ the amount of the monthly wages of the employee before the
A oot ol :!::lu;: ;; sud\‘wages which he is earning after the accident.!®
B e s :o [;e has received from the employer towards his
a payment or allowance received by him by

way of compensation withi ¢
shall not be g:dud:t’i“ﬁ::\hal:yﬂl‘:mmeam“g of clause (a) of the P"°Vi5°r]$ so such amount
entitled. p sum or half monthly payments to which the employee s

After sub-section (2) of Secti
Sect ;
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by amendment in 2009 substituting the words “not less than five thousand rupees" payable
under Section 4 (4) of the Act and further a proviso has been inserted to empower the
Central Government to enhance the amount specified in this sub-section by notification in
the Offficial Gazette from time to time. .

It may be concludingly remarked that in order to compute the amount of compensation
payable under the provisions of this Act the factors which are very relevant for
consideration are the nature of injury, result of the injury, the nature of the disablement, age
and the wages of the employee, terms of the Schedule I and Schedule V.

7. Compensation to be paid when due and penalty for default.—Section 4-A
provides for the payment of compensation and the penalty for default. It provides that
compensation shall be paid as soon as it falls due.1%6 Section 4 mandates employer to pay

compensation amount as soon as it falls due to victim or his or her legal heirs.1®?

However, where the employer does not accept the liability for compensation to the
extent claimed, he shall be bound to make provisional payment based on the extent of
Jiability which he accepts, and such payment shall be deposited with the Commissioner or
made to the workman, as the case may be, without prejudice to the right of the employee to
make any further claim. 168

In order to ensure payment of compensation, a statutory sanction has been
incorporated by the amendment made in 1995 by substituting a new provision for sub-
section (3) of Section 4-A of the Principal Act which is comparatively more rigorous than
earlier one as under :

“(3) Where any employer is in default in paying the compensation due und
within one month from the dateit fell due, the Comumissioner shall—

(a) direct that the employer shall in addition to the amount of the arrears, pay simple
interest thereon at the rate of twelve percent per annum or at such higher rate not
exceeding the maximum of the lending rates of any scheduled bank as may be
specified by the Central Government, by notification in the Official Gazette, on

er this Act

the amount due; and

(b) if, in his opinion, there is no justification for the delay, direct that the employer,
shall, in addition to the amount of the arrears and interest thereon, pay a further
sum not exceeding fifty percent of such amount by way of penalty:

f penalty shall not be passed under clause (b)

Provided that an order for the payment o
how cause why it should not

without giving a reasonable opportunity to the employer to s
be passed.
Explanation.—For th
for the time being included in the Second Schedule to
of 1934).
It may be noted that Section 4-A (3-A) has been again substituted by Act 46 of 2000
keeping in View the welfare of the workmen which reads as under:

e purposes of this sub-section, “ scheduled bank” means & bank
the Reserve Bank of India Act, 1934 (2

*(3-A) The interest and the penalty payable under sub-section (3) shall be paid to the

workman or his dependant, as the case may be.”

T Ty

166. The Employees’ Compensation Act, 1923, Section 4-A (1)

167. Traffic Manager. Netw Managalore Port Trust Regd. Cargo Handling Workers Adm. Wing v. Radha
B. and others, (1998) 11LL] 764.

168. The F.mploycc.s' Compc‘mauon Act, 1923, Section 4-A(2).
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the extent of taking the false pleas that the respondent was a casual contractor and that the
accident occurred solely because of his negligence. Then there is the further fact that he
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permanent disablement resulting froman accident caused during the course of employment,
took place prior to 15-9-1995.

It was observed by the Supreme Court that various High Courts in the country, while
dealing with the claim for compensation under Workmen's Compensation Act have
uniformly taken the view the relevant date for determining the rights and liabilities of the
parties is the date of accident. The attention of the Supreme Court was drawn to 2 full
Bench decision of the Kerala High Court in United India Insurance Co. Ltd. v. Alavi*™
wherein the Full Bench considered the same question and examined relevant case law on
the point. It took the view that injured workman becomes entitled to get compensation the
moment he suffers personal injuries and it is the amount of compensation payable on the
date of accident and not the amount of compensation payable on account of the amendment
made in 1995, which is relevant. The Court held that the full Bench Decision of the Kerala
High Court, to the extent it is in accord with the judgment of the larger Bench of this Court
in Pratap Narain Singh Deo v. Srinivas Sabata, )74 lays down the correct law and we
approve it.

In Oriental Insurance Co. Ltd. v. V. Khajunt Devi\”® the Supreme Court held that the
law in regard to the relevant date for determining the rights and liabilities under the
Workmen's Compensation Act has been settled by a three-judge Bench of the Court in Kerala
SEB v. Valsala K176 n this case the decision of the two-judge bench in New India
Assurance Co. Ltd. v. V.K. Nwlnknndnn,m stands overruled and the instant judgment under
appeal having been on specific reliance on an overruled judgment, the Court did not find
force in the submission that Valsala case has its application in all force in the contextual
facts. In that view of the matter as declared in Valsala case should be made applicable in
the instant case. The date of accident and not the date of adjudication of the claim is the
relevant date for the purpose:

The maximum rate of interest statutorily fixed under Section 4-A (3) cannot be
enhanced. Thus if the Commissioner awards higher rate of interest it would notbe justified
and the excess amount of interest shall be refunded to the employer.m

Liability of the employer and the Insurance Company.—In order to be on safer
side the employers get jnsurance cover to meet the requirement of payment of compensation
to the employee injured by accidents arising out of and in the course of their employment.
How far the insurance company can be held liable in such situations needs proper
consideration.

In New India Assurance Co. Lid. v. Shiv Singh and another,17? where the Commissioner
allowed the claim and held the insurance company liable to pay the compensation. The
Commissioner also held that the Insurance Co. was liable to pay interest as also penalty
over and above the principal amount of compensatien. The appeal filed thereafter by the
insurance company under Section 30 of the Workmen's Compensation Act in the High
Court of Punjab and Haryana was dismissed. Similar matter was considered by the

e

173. _United India [nsurance Co. Ltd. v. Alavi, (1998) 1 KLT 951 (FB).

174, 1976SCC (L&S) 52 followed; New India Assurance Co. Ltd. v. V.K. Neelakandan, overruled.
175. 2003 SCC (L&S) 802.

176. 2000 SCC (L&S) 50 : (1999) 8 SCC 254.

177. (1999) 85€C 256.

178. Div. Forest Officer V- Baijanti Bai and others, (1995) 1 LLJ 897 (MP).

179. 2000 SCC (L&S) 899.
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Supreme Court 1n Ved Prakash Garg v- Premt Devi,\® where it held that the insurance
company will be iable to meet the claim for compensation along with interest as imposed
on the insured employer by the Workmen's Compensation Commissioner under the W.C. Act
on the conjoint operation of Section 3 and Section 4-A, sub-section (3) (a) of the
Compensation Act. So far as additional amount of compensation by way of penalty
imposed on the insured employer by the Commissioner under Section 4-A (3) (b) is
concerned, however, the insurance company would not remain liable to reimburse the said
claim and it would be liability of the insured employer alone. In view of the above Suprem
Court held that the appellant Insurance Company is not liable to pay the amount of penau;
Tt has been held by the Supreme Court in Kashbhai Rambhai Patel v. Shanbliai Somabh ;
Parmar and others, 51 that Ratan Singh conductor and. the second driver who 6
\‘s":;klm;:,j :'inh ::e appellant, died on 11-12-1984 in-an accident when the trolley m:?::
s loa Wi ass up! \ ine
s i:::::::;:: g‘;h:e :;:Ll‘né dnvgn}’y the son of the appellant. The claim
i it Y ommissioner who also ordered interest and
i Insurance company as well. The controversy involved in this case is
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an accident with a tractor coming from the opposite side. As a result of accident, the
appellant driver suffered serious injuries and also an amputation of the right leg up to the
knee joint. He moved an application before the Commissioner.

The Commissioner considering the prayer determined the compensation payable to him
at Rs. 249,576 and interest @ 12% per annum thereon from the date of accident.

An appeal was taken to High Court by Insurance Company. The High Court accepting
the plea of the insurance company reduced the compensation. Aggrieved claimant came to
the Supreme Court.

The appellant raised only one argument that claimant being a tanker driver, the loss of
his right leg ips0 facto meant a total disablement as understood in terms of Section 2 (1) 1)
of the Workmen's Compensation Act and as such he was entitled to have his compensation
computed on {hat basis. In support of this plea, the learned Counsel has placed reliance on
Pratap Narain Singh Deo v. Srinivas Sabata.'®?

The Supreme Court applying the ratio of the cited judgment to the facts of the instant
case held that the appellant has also suffered a 100% disability and incapacity in earning
hiskeep asa tanker driver as his right leg had been amputed from the knee. Additionally, a
perusal of Sections 8 and 9 of the Motor Vehicles Act, 1988 would show that the appellant”
would now be disqualified from even getting a driving licence. Therefore, the appe.\l was

allowed and the order of the Commissioner was restored and the judgment of the High

Court was set aside.

In Kamla Chaturvedi V. National Insurance Co. and 0
W.C. Act awarded a sum of Rs. 2,21,370 along with interest at the rate of 12% per annum-
The liability to make the payment was fixed on Insurance Company. In appeal the High
Court accepted the stand and held that the direction for payment of interest by the
was not sustainable, however the interest could be recovered from the
the judgment of the Supreme Court in New
189 where it was found that as

posud

thers, 88 the Commissioner under

insurance company
employer. The High Court placed reliance on
India Assurance Co. Ltd. v. Harshadbhai Amrutbhai Modiiya,
a matter of fact that the contract itself prov ided that the \nterest and/or penalty im!
on the insurer on account of his/her failure to make payment of amount payable under the
Act is not to be paid by the insurer-

Ved Prakash Garg V- premi Devi'®® where
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The Supreme Court considered the ruling in
the Supreme Court observed that the insurance company
principal amount of compenmlion payable by the insure :
thereon if ordered by the Commisstoner to be paid to the insured employee- The insurance
company is liable to mect the claim for comp n along with interest as imposed on the
insured employer by the Act on conjoint operation of Sections 3 and4-A 3) @) of the Act. It
was h\)wuvcr‘hu\d'm.\( it was the Jiability of the insured employer alone in Fespccl of
additional amount of compensation by way of penalty under Section 1-A(3) (b) of the Act.

The New India Assurance Co. case, Ved Prakaslt Garg case Was dislingu\shed on facts.
It was observed that in the said case the Court was not concerned with a case where an
accident had occurred by use of motor vehicle in respect thereof the contract of insurance

will be governed by the provisions of the Motor Vehicles Act, 1988-

ensatio

167. 1976 SCC (L&S) 52.

188, (2009)1 SCC (L&S) 198.

189. (2006)5SCC 192+ 2006 SCC (L&) 973.
190. (1397)8SCC1
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In the instant case the position s different. The accident in question arose on

account of vehicular accident and the provisions of Motor Vehicles Act are clearly

applicable.
The Supreme Court considered the question as o from which date it would be paid
The Supreme Court npplicd the principles laid down in National Insurance Co. Lid. V.
M-lnfir Almiad;! where the Court held : "9. Interest is payable under Section 4-A (3) 1;
there is defaultin paying the compensation due under the Act within one month from the
date irfd.l.duc. The queshon.of [iability under Section 4-A was dealt with by this Court in
Maghar Singh v. Jashmant Sl'ngh."’: By amending Act 30 of 1995, Section 4-A of the Act
was amended, mlcr alia, fixing the minimum rale of interest to be simple @ 12%. In the
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1t was observed by the Supreme Court that it is wholly absurd to suggest that the
husband W ould be wworkman” of his wife in absence of any specific contract. The Court
had no doubt in its mind that only for the purpose of proceeding under the Workmert's
Compensation Act, 1923 appellants had concocted the story of husband and wife living
sepamlc\}'- The fact, which spoke for itself shows that the owner of the tractor, joined
hands with the claimant for layinga claim only against the insurer. The claim was not bona

fidte.. The appeal, therefore, being devoid of the merit, was dismissed.

In National [nsurance Co- Ltd. v. Gulnb Nabi and nno”wr,‘lH a claim petition was filed

under Section 4 of the Act against the owner of offending vehicle and the appellant N

Insurance Company. The Commissioner directed the payment of Rs. 2,68,000 to the
Jong with interest @ 12%. In terms of Section 20 of the Act, the appellant

respondent 1a
National Insurance Company was dirccted for payment to Respondent 1. The award of the
as questioned before the High Court in an appeal which was dismissed

Commissioner W
he order passed by the Division

summarily. The appellant N {nsurance Co. challenged t
Bench of Allahabad High Court summarily before the Supreme Court.

Commenting upon the order of the High Court summarily passed the Supreme Court
observed that non-application of the mind is clear from the fact that since the State was not
a party, the question of hearing the learned standing counsel for the State does not arise.
The order is without the application of mind and is also non-reasoned. Reasons introduce
clarity in an order. Even in administrative orders Lord Denning, MR. in Breen v-
Amnl:\'mu.m'd Engs- Union'”® observed, “The giving of reasons is on¢ of the fundamental of
good administration”. In Alexander Machinery (Dudley) Ltd. V- Crabtree,'%° it was
observed : "Failure to give reasons amounts to denial of justice- Reasons are live links
botween mind of the decision-taker to the controversy in question and the decision of
conclusion arrived at- Reasons substitute subjectivity by objectivity”. Right to Tuasun is an
indispensable part of a sound iudicial system. Another rationale is that ﬂ'\l. affected party
can know why the decision has gone against him. Above being the position .the orfﬂer ?i
High Court was set aside and remitted to the High Court for fresh consideration in
accordance with law.
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)
in driving the said vehicle. Merely
ke his case different from any other
that the Insurance Company

admittedly not driving the vehicle
pecause he was (ravelling in the : :
ratuitouss passenger: The High Court Was wrong in holding : .
shall be liable to indemnify the ownerof the vehicle and pay compensation to the claimant
as directed in the award by the Tribunal-
In Orrental Insurance Co. Ltd. v. Dyamauta and others,)®? the Supreme Court has
considered provisions of Sections 8 anu 10 of the Workmen's Compensation Act and also
ions available to claim compensation either under MiV. Act, 1988 or under Workmen's
Compensation Actbut not under both.

After citing the provisions of Sections 8 and 10 of the Workmen's Compensation Act,
1923 it has observed \hat sub-sections (1) to (3) of Section 8 extracted above leave no room
for any doubt that \when 2 workman during the course of his employment suffers injuries
resulting in his death, the employer has to deposit the compensation payable, with the
Workmen's Compensation Commissioner. Payment made by the employer directly to the
dependants is not recognised as a valid disbursement of compensation The pr«;ccdurc
envisaged in Section 8 of the Workmen's Compensation Act, 1923 can be invoked only by

the employer for depositing compensation with the Workmen's Compensation
Commissioner.

e : e
against the aforesaid, where an employer has not suo motu initiated action for

payment of compensation to an employee or his/her dependants, in spite of an employee

m:r:is:fcfle:\: ;n;ums h.admg, to the death, it is open to the dependants of such employee
A i uo:t(:.omfp;ns.?txon under Section 10 of the Workmen's Compensation Act
b-sec! } of Section 10 prescribes the period of limitation for making, such a,

claim as two years from the da
; te of occurrence s
Section 10 of the Workmen's Compensation :‘:\; dlc;;‘)l?e remaining sub-sections of

requirements for raising such a claim.

te the other procedural

Having perused the aforesai i
id provisions
that the Port Trust had initi i and determined their effect, i
S Y.\\gu‘:i ;mhaled proceedings for paying compe l'i:o cclt, it cleanly emerges
ppa B. Goundar "suo motu” under Scctio: 80 t:‘e: el\:’\vcndnnls o
of the Workmen's

Compensation Act, 1923

v . For the aforesai

Re. 326,140 wi he aforesaid purpose, the

with the Workmen's Compensation Commi P;:;ms:had deposited a sum of
DS Mmiss| on4.11.2003.

The procedure und

S ler Section 8 5

the employer "suo motu”, and as suacfr:”?a'd (as noticed above) is initiated at the behest of
, in our vi 1e behest o

option by the dependants/claimanis to

ew cannot be consi
S nsidered S
Wo.rkmcns Compensation Act, 1923, idered as an exercise of

seek com £
. The Pmni.;";;n:a:jg under the provisions of the
der Section 10 of u: whaVe been otherwise if the
0 have exercised their :::imm.s Compensation Act,
n's Compensati on to seek b
tion e compensation
l\:;g:sa:;w; iew of the matter, it P::dem tlain\anus?\:‘r;:?n:l“lcg ik !hapl posych
their opli +ltcanbe stated th under Secti i
Compencatics. 4 r.on 1o seek hat the res, ection 10 aforesaid.
nder Sea 2 Cou s FREsition ander geo:z?;m claimants having never
66 of the Motor Vuhide;‘e:::d tobe precluded fr?)r:o OE' Bl en
- 1988 seeking compensation

1923, they would ha eemed
ve been
under lh.e Pprovisions of lhe\:l k l
application was ever filed by :;:c -~
Tes

9. 20141 SCC (Les) 716,
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In the aforesaid view of the matter, we hereby affirm the determination rendered by the
Molor Accidents Claims Tribunal, Bagalkot and the High Court in awarding compensation
quanxiﬁcd at Rs. 11,44,440 to the claimant. The Motor Accidents Claims Tribunal,
Bagalkot, as also the High Court, ordered a deduction therefrom of a sum of Rs. 3,26,140
(paid to the claimants under the Workmen's Compensation Act, 1923). The said deduction
gives full effect to Section 167 of the Motor Vehicles Act, 1988, inasmuch as, it awards
compensation to the respondent claimants under the enactment based on the option first
exercised, and also ensures that the respondent claimants are not allowed dual benefit
under the two enactments.

[n view of the reasons recorded and finding no merit in the instant appeal the Supreme
Court affirmed the judgment rendered by the High Court and dismissed the appeal
accordingly-

8. Method of calculating wages.—1he amount of compensation 15 calculated with
reference to Wages of the employee. So it varies in cases of permanent total disablement,
permanent partial disablement, temporary disablement and in case of death and it also
varies from person to person. The method of calculating wages has been given in the
provisions of Section 5 of the Act.

In this Act and for the purposes of this Act the expression #monthly wages” means the
amount of wages deemed to be payable for a month’s service whether the wages are
payable by the month, or by whatever other period or at piece rates, and calculated n
accordance with the following principles, namely:—

(a) where the workman has during a continuous period of not less than twelve
months immediately preceding the accident, been in the service of the employer
tion the monthly wages of the workman shall be onc

who is liable to pay compensa
ent to him by the

wwelfth of the total wages which have fallen due for paym
employer in the last twelve months of that period;
mmediately preceding the

where the whole of the continuous period of service i .
employer who is

accident during which the employee Was in the service of the
liable to pay the comp«:nmtion was less than one month, the monthly wages of the
monthly amount which, during the twelve months
being camed by an employee employed on
mployee SO employed, by

cinployee shall be the average
immediately preceding the accident, was
the same work by the same employer, O if there wasnoe
an employee cmploycd on similar work in the same Jocality;

in other cases including cases in which it is not possible for want of necessary
), the monthly wages

information to calculate the monthly wages under clause (b ;
shall be thirty times the total wages carned in respect of last conum'luus geriad Ui,
service immediately pmc.gdmg the accident from the employer wlfo is liable to pay
compensation, divided by the number of days CﬂmPﬁS"ng such penod.

- 5 ic secti i to be continuous
A period of service shall, for the purposes of this section: be deemed to DE n

i . 201
which has not been interrupted by 2 period of absence from work exceeding 14 days.
202 that clause (2) of Section 5 of the

It has been observed in Pestoniji Bhiikaji v ASt Bai,
continuous employment under the

Act obviously, only covers a case where there has been

ill), E_n\plu)‘u:.s‘ Compensation Act, 1923, Section 5.
201. Explanation to Section 5
202, AIR 1949 Sind 50.
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period .o nccident. Where a tindal w
ing the of 12 months precedm;, the acci ' . -
:Tbﬁi:: :;:"8 days withone employer and when the particular piece of work was

, hewas engaged by another employer, his service would be‘nf a cnm.ml nature
e dey clause () of Gection 5, OF its Clause (). Clause (a) of Section 5 which covers
mwmnwasmn\i usly employed under one master, but whose service
with that master was less than one month and also cases of casual employers. There are
two allemative methods of caleulation of monthly wages prescribed in Section 5(b). The
workman upon whose Wages the computation is to be based as contemplated by the first

of clause (b) is not & casual labour but one between whom and his employer there
existed for a continuous period of 12 months the relationship of master and servant; one
whomight forthe purpose of brevity be referred to as regulat employee, one w ho worked
under the same master and whose oWn monthly wages would be computable under clause
(). Since the tindal does not come under the category of such regular employees this first
method of computation would not apply and his 'mpnfhly wages have therefore to be
ctf[\puied according to the second method provided in dause (b) which with the context
will read 'lk‘w mon}}u\y wages of the workman shall be deemed o be the average monthly
:'“:“::‘:‘n‘-h d“"“lb' ‘h:dnm‘f“% immediately preceding the accident was being earned
l:dude\:rag:s“ ;;“: ;);'So:::\a::ﬂar“ ;J::p::y\:e same locality”. These words manifestly

m\:im::\.e—dl:e 'crompensauon is paid in case of disablement of the employee. The
R o e .k:n dx\y mag; change later on and they may review the earning capacity.
mmyeemimpm :(heq:: ; nt on \he?tm of earning capacity. If the condition of the
R o g:z’:; may like to make an application for review and if the
B oot oo he himself may like to make an application for 8

B comp on. Section 6 of the Act permits i :
aggrieved party may make application for review.

review in'such cases. So the

Section 6 (T) of the Act provi
cither underan agreement tm“:::a tany half-monthly payment payable under this Act
reviewed by the Commissioner on the s r:‘h or under the order of a Commissioner may be
accompanied by e certificate of pplication eitherof the employer or o the empl
a qualified medical practitioner that th ehemgctyee
ere has been a

\'hﬂl\h‘L’ in the condition of the emp' ‘OY(‘Q or s “b](!tl to rul i i I A on

| nd! th ki

apphca\\un made without such centificate. v : = .
S ’

Any half-monthly

7 : payment, may, on revi

“XE:““;-: egcll.be continued, mmlyd““::::w under this section subject to the .

entill Qd“\\&‘ manent disablement, be cony, orended, or if the accident is f P;ov‘z““":
any amount which erted to the lump su AL IR to have

payments 2B he has received alre, m to which the employee is

ady by way of half-monthly

pensation paid alre
amount o bepa&am ::‘tu‘:y by way of half-monthly
e of permanent disablement to

Thus in such cases

A
instalments will be ded he amount of com
the employee. cted from the

Application f
Or Tevie
made without bt'lng a

o L
204 m%'Com 3
Employecs Q,mm“‘"\ Act, 1923, Sec

tion Rules, 1924 ;m;‘z)'
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(b) by the workman, on the ground that since the right to compensation was
determined his Wages have diminished;

(¢) by the workman, on the ground that the employer having commenced to pay
compensation, has ceased to pay the same, notwithstanding the fact that there has
been no change in the workman's condition such as to warrant such cessation;

(d) either by the employer or by the workman on the ground that the determination of
the rate of compensation for the time being in force was obtained by fraud or
undue influence or other improper means;

(¢) eitherby the employer or by the workman on the ground thatin the determination
of compensation there is a mistake or error apparent on the face of the record.

If, on examining an application for review by an employer in which the reduction or
discontinuance of half-monthly payments is sought it appears to the Commissioner that
there is reasonable ground for believing that the employer has a right to such reduction or
discontinuance, he may atany time issue an order withholding the half-monthly payments
inwhole or in part pending his decision on the application. /

10. Commutation of half-monthly payments-— It has been provided that any right
to receive half-monthly payments may, by agreement between the parties or, if the parties
cannot agree and the payments have been continued for not Jess than six months, on the
application of either party to the Commissioner, be redeemed by the payment of a lump-sum
of such amount as may.be agreed to by the partiesor determined by the Commissioner, as the
case may be2®

So far as the procedure of application for commutation is concerned it has been
provided that where application is made to the Commissioner under Section 7 for the
redemption of a right to receive half-monthly payments by the payment of a lump-sum, the
Commissioner shall form an estimate of the probable duration of the disablement and shall
award a sum equivalent to the total of the half monthly payments which would be payable
for the period during which he estimates that the disablement will continue, Jess one-half
percent of that total for each month comprised in that pcriod.'-'“"

Provided that fractions of a rupee, included in the sum SO computed shall be
disregarded.

When in any case to which sub-rule (1) applies the Commissioner is t0 [omT an
approximate estimate of the pmbnble duration of the disablement he may from time to time,
postpone a decision on the application for a period not exceeding two months at any one
time 27

11. Distribution of Compensation.—Section 8 of the Act provides for the deposit of

the Compensation before the Commissioner, as also to the distribution of compensation by
the Commissioner. Section 8 1ays down the following rules with regard to distribution of
compensation : i

(1) No payment of compensationin respect of an employee whose injury has resulted in
death, and no payment of lump sum as compensation to an employee Of avpcfzson under a
legal disability, shall be made otherwise than by deposit with the Commissioner, and no

e
205. The Employees' Compensation Act, 1923 Section 7.

206, The Workmen’s Compensation Rules, 1924, Rule 5(1)-
207. The Workmen's Compensation Rules, 1924, Rule 5(2)-
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directly by a% employer shall be deemed to be a payment of

 deceased employee, a0 employer may make to any dependent
(of an amount equal to three months wages of such
emph)’!emd 50 M as does not exceed the compensation payable to
that dependant shallbe deducted by the Commissioner from such compensation and repaid
to theemployer:
(2) Any other sum amounting to not Jess than ten rupees which is payable as
compensation may be deposi\ed with the Commissioner on pehalf of the person entitled
thereto.

(3) The receipt of the Commissioner shall be a sufficient discharge in respect of any

(4) On the deposit of any money under sub-section (1), a5 compensation in respect of a
dM employee the Commissioner shall, if he thinks necessary, cause notice to be
%\::l;shed 3; 1o be served on each dependantin such manner as he thinks fit, calling upon
" fn ‘:;\lsh.t:o appear b:!iore him on such date as he may fix for determining the
P 1f the Co is satisfied, after an inquiry which he

may deem necessary, that no dependant exists, he shall repay the balance of the money to

the employ ;
employer by whom it was paid. The Commissioner shall, on application by the

employer, furnish 2 statement showing in detail all disbursements made?”

5) C S ited i
= :czm ::\up:::ant;: deposu'ed in respect of a deceased workman shall, subject to any
sub-section (4), be apportioned among the dependants of the deceased

em| onee orany of them in such mpomor\ as the Commission ks fit or may, 1n the
p Y t
P Cor issioner thin

In Suchitra Devi (S| :
deduction from the m:n:t:a‘\’i.oz'\iﬁgmghomm' DG where validity of
appeal before . The a nder the Act was considered by the S i
Chasoala Colliey of niPle:t\h\:a? asequel to an accident which loo)ll 1‘-:‘: “Prezx;\e Court |.n
Vo Lﬂ)m"nc ron a:_d Steel Co. Ltd. In that tmged; 2=706 A kml 2.197}? 2
sum of Rs. 10,000/~ ur Court died in the accident. Immedi Rpsmewees
was given to the each families of those ‘\::;:::z a&ir g megedy &
. Later on claims of

heirs under Workmen’
en’s Com i
R e tal ae pensation Act w 3
gtk nt by the authori ere adjudicated and
died in the tragedy, was 3Ward:1 }{;ﬂg.'[he appellant, a wife of O:e :fal;k; of them we:e
% workmen who

the time of accident, a sum of Rs. 11

£00. After dedu
3 cting Rs .
application before the Workmen' MR s
en

600 was paid
s x COmpeilui::\u(\:u appellant. The appellant filed an
Comeon of R. 10000 outof the compensa S oncy Dhanbad that th
Libour C erred the matter aly " R amountof Rs.i21 el The
our, Bokaro Seel Ciy for ongwith 259 other cases t h600 was illegal. The
ases to the Presiding Officer

adjudicatio
i e The Labour Court dealt with 270 cases

from t
he compensation amount of

by wa
i C);::lspecm\ leave was filed

the High Court in hmmcas pheic by the High

s Sl 2

Amended

9, A Proviso to Secti The 4

mended Sect tion 8(1 ir Lordships of the
2. 1wesec “S“&bg;\ 84) (wc . 15?‘;(:;5'; 1591995),
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Suprems Court observed : “We do not wish to go into the question whether the management
rightly deducted Rs. 10,000 from the compensation amount or not. Keeping in view the
ghastly tragedy and the misery which must have fallen on the family of the deceased
workmen, W€ are of the view that deduction was wholly unjustified.” Therefore, the
Supreme Court setting aside the order of the Labour Court and High Court allowed the
appcal directing the management to pay a sum of Rs. 10,000 to each of the workmen’s
hcin‘,/fﬂmlly with 12% interest from 1.1.1983.

(6) Where any compensation deposited with the Commissioner i payable to any
erson, the Commissioner shall, if the person to whom the compensation is payable is not
an employee 01 person under a legal disability, and may; in other cases, pay the money to
the person entitled thereto.

(7) Where any lump sum deposited with the Commissioner 1S payabletoa woman or a
rson under a legal disability, such sum may be invested, applied or otherwise dealt with
for the benefit of the woman, Of of such person during his disability, in such manner as the
Commissioner may direct; and where a half monthly payment 1S payable to any person
under legal disability, the Commissioner may, of his own motion or an application made to
him in this pehalf, order that the payment be made during the disability to any dependant of
the employee or to any other person whom the Commissioner thinks best fitted to provide
for the welfare of the employee-

(8) Where, on applicakion made to him in this behalf or otherwise, the Compmissioner is
satisfied that on account of neglect of children on the partofa parent or on account of the
variation of the circumstances of any dependant or for any other sufficient cause, an order
of the Commissioner as to the distribution of any sum paid as compensation Or a5 to the
manner in which any sum payable to any such dependant 1$ to be invested, applied or
otherwise dealt with ought to be varied, the Commissioner may make such orders for the
variation of the former order as he thinks justin the circumstances of case:

Provided that no such order prejudicial to any person shall be made unless such
¢ should not be made,

person has been givenan opporlunily of showing cause why the orde
or shall be made in any case in which it would involve the repayment by dependant of
any sum already paid to him-

(9) Where the Commissioner varies any order under sub-section (8) by reason of the
fact that payment of compensation to any person has been obtained by fraud,
impersonation or other improper means any amount SO paid to or on behalf of such person
may be recovered in the manner hereinafter provnded in Section 31.

These rules are to be followed in cases where the compcnsalion is to be deposited with
and also govern the distribution of the compensation by the Commuissioner:

12. COmpcnsation not to be assigncd, attached or cl\argcd.-Secuon 9 of the Act
provides that save as vaided by this Act, no Jump-sum or hnl[-mumh\y paymcm Pnynblc
under this Act shall in any way be capable of being assigned of charged or be lmbl-u 'Tl
allachment or pass to any person other than the employee by operation of 1aws nor sha
any claim be set off against the same.
st of the employee who are entitled to

The provision is intended to :;.\feguard the intere:
f this Act. His amount of compensation whether

ly instalments cannot be assigned, ot
ther than the employee it any way:
vision makes it imperative that the

compensation under the provisions ©
payable as a lump sum ©r by way of half-month
charged or liable to attachment of pass to any perser o
No claim can be set off against the same. Thus the pro
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‘ iz id to the employee entitled for it without any delay or
m;;;m:: o‘;eapzceased em;;oyee have statutory right, to receiVeyu\c
mmm:ofduu\on!eanP“’)’* :

order that an employee may be entitled to compensation he
in writing to the employer- Guch notice must be given as soonas
the happening of the accident-

Every such notice must contain (1) the name and address of the person injured, (2) it
mustshate in ordinacy janguage the cause of the injury, and (3) it must indicate the date on
wﬁd\ﬁ:aaidmtm;pmed.

The notice of accident must be served on the employer or upon any one of several
employers, or Upon any person responsible to the employer for the management of any
branch of the trade or businessin which the injured employee was employed.?!!

mustgivemfwe
after

Jt has been provided that the State Government may require that any prescribed class
dem?loyeﬂ shll maintain at their premises al which employee are employed a notice
!:o}*m the prescribed: form, which shall be readily accessible at all reasonable time to any
ngnpbyee employed on the premises.and (o any person acting bonna fide on this

A notice under Secti > Dot
i sy Semon‘:(:: ‘h:e. Act may beserved by delivering it at, or sending it by
onmwhmn = wbedmsed o residence olr any ofﬁ.re or place of business of the person
i served, or, where a notice book is maintained, by entry in the notice

A claim for coi i

R ke wm“"i‘nimm‘s:“‘i‘;:“? :* preferred before the Employees' Compensation

within two y!arsfromthed:m of:c;meljc mm“c.e of the accident, or in case of death,

R beoied e oot praciat . Unless notice of the accident has been given in the
practicable after the happening of the accident and un

claim is prefer ed within "
; ol less the
years of the occurrence of the accident or in case of death

within two years from ths
e date of i
2k death, no-claim for compensation shall be entertained by

But where the accide;
x nt is the contracti
provisions of sub-section (2) racting of a disea:
of Sectio ase in respect i
have occurred on the first of the days :u:i are applicable; the accident shgll Zfe :‘;‘;‘;}:E

from work i ring whi
o of the disab} ich the employee was continuously absent

{ Ithas been further provided that caused by the disease %
of any such disease and whi in case of partial di
2 hich does partial disablem:
‘x‘x:? of two years shall be mm.:(,m‘ force the employee to abs::: :'ue G i)
isablemment to \\ismk,!_ cer216 the date on which the e frf)m work, the
employee gives notice of

But if an em
3 ployee who,
period, specifi , having bee
i i ‘f‘im\dummé 0 employed in an empl
Ployed and develops ) of Section 3 in re Offhiymem for a continuous
t employment, ceases to

ymptoms
M. TheE of a X
212 Thid sequ ' Compensation N occupational disease b
23, Sects fon 10(3) A, 1923, Secyi 100) peculiar to that

§
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employment within two years of the cessation of employment the accident shall be deemed
{0 have occurred on the day on which the symptoms were first detected 7

It has been provided that the want of or any defect or irregularity in a notice shall not
be a bar to the entertainment of a claim by the Commissioner in the following cases:!

(a) if the claim is preferred in respect of the death of an employee resulting from an
accident which occurred on the premises of the employer, OF at any place where
the employee at the time of the accident was working under the control of the

employer or of any person employed by him, and the employee died on such
premises or at such place, oron any premises belonging to the employer, Of died
without having left {he vicinity of the premises O place where the accident
occurred, or

if the employer or any one of several employers or any person responsible to the
employer for the management of any pranch of the trade ot business in which the
injured employee was employed had knowledge of the accident from any other
source at or about the time when it occurred.

Although the period of limitation has been fixed for giving notice to the employer and
for prefernng laim for compensation but the Commissioner may entertain and decide any
claim to compensation in any case notwithstanding that the notice has not been given, or
the claim has not been prcferrcd, in due time as provided above, if he is satisfied that the
failure to give the notice or prefer the claim, as the case may be, was due to sufficient cause.

It makes clear that the Section 10 lays down the rules in respect of notice of the
accident to be given and rules in accordance with which the period of limitation may be
counted for giving notice of the accident and for preferring claim to compensation before the
Commissioner. It has been observed in Makhanlal Marweari V- Audl Beharilal, 2 that the
scheme of Section 10 is that a notice of the accident to the employer is necessary before a
claim for compensation can be entertained by the Commissioner. But there are exceptions to
this general rule. These exceptions are where the employer had knowledge of the accident
from any other source at of about the time when it occurred, want of notice will not
obstruct the entertainment of a claim. Another exception is where the Commissioner 1S
satisfied that the failure to give notice was due to sufficient cause.

14. Power to require from employers statements regarding fatal accidents.—
The Commissioner has been given power (0 make enquiry regarding fatal accidents. Section
10-A provides in this regard as under:

(1) Where a Commissioner receives information from any source thata an employee
has died as a result of an accident arising out of and in the course of his employment, he
may send by registered posta notice to the employee’s employer requiring him to submit,
within thirty days of the service of the notice, a statement, in the prc.scribcd form, gIVing the
circumstances attending the death of the employee, and indicating whether, in the opinion of
the employer, he is or is not liable to deposit compensation on account of the death.

(2) If the employer 1S of opinion that he is liable to deposit compensation, he shall make
the deposit within thirty days of the service of the notice.
et SO Mot e

217, Proviso 1ll toS. 10 (1)
218. Provisos (a) and (b) to Section 10(1) (w et 15.9.1995)
219. AIR 1959 All. 586
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: . thatheisnot liable to deposit compensation, he shall,
i eemployer 20 opinion ME - 1+ he disclaims liability:
mhissmanmtmatemesmunds"“w i . .
or has s0 disclaimed Jiability, the ommissioner, after such
(1) Where the ?mploy inf the dependants of the deceased employee, that
mamwymm'my o ation and may give them such othe
igiscpmmu\edepa\dantlo . pensation y 8 other
further information a3 he may think
Section 10-A lays down the procedure 10 be followed where [h;he Employees'
Compensation Commissioner receives information from any other source t a an employee
had diedas a result of an accident arising out of and in the coursé of his employment. It lays
down procedure in cases where the employer disclaims liability for compensation. It has
been observed that if {he employer disclaims his liability for compensation Section 10-A
provides for enquiry by the Commissioner™

15. Report of fatal accidents and serious bodily iniuries.—Scction 10-B (1)
provides that where, by any law for the time being in force, notice is required to be givento
any authority, by or on behalf of an employer, of the accident occurring on his premises
wi'u:.h results in death or serious bodily injury, the person required to give the notice shall
within seven days of the death or serious bodily injury send a report to the Commissioner
gving the circumstances alter ding the death or serious bodily injury.

But 5 i

s n:;eur\::\: zta:n:»:'emn;\ent has 50 t:re(s:mbed the person required to give the
notice ! g Suc report to the Comm St i i
e o LS issioner send it to the authority to

The expression * i

; mbabiﬁgv?,:\ii:\o\:ﬂ:e-nl;us bodily injury’ means any injury which involves, or in all

SR ;( U:is_:"“““e‘“ loss of the use of, or permanent injury to any limb,

e e m)d ry to the sight or hearing, or the fracture of any limb, or the
e injured person from work for a period exceeding twenty day,s.

Section 10-B (2) i

provides that the State G

official Ga t the State Government may, b ification i

azelte, extend the provisions of sub-section (1) to af\y c)l’azsﬂ;kglcnhon m‘;he
remises other

than those coming withi

g within the scope of tha
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.m i\d:nk are covered by that ,,mls of such nature as may be ours or more immediately
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ol prescribed form, e missioner. The report 15
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other .
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(a) time of the accident,

(b) place where the accident occurred,

(c) manner in which deceased was/were employed at SIT time,

(d) cause of the accident,

T

(¢) any other relevant particulars.

In addition to this information, the name, sex, age, nature of empl
address of the deceased employee are required to be supplied as thes

parliculars.

224

16. Medical examination.—Section 11 of the Act contains the following provisions
regarding medical examination -

(1) Wherean employee has given notice of an accident he shall, if the employer before

(6)

the expiry of three days from the time at which service of the notice has been
effected, offers to have him examined free of charge by a qualified medical
practitioner, submit himself for such examination, and any employee who is in
receipt of a half-monthly payment under this Act shall, if so required, submit
himself for such examination from time to time:

Provided that an employee shall not be required to submit himself for
examination by a medical practitioner otherwise than in accordance with rules
made under this Act, 0t at more frequent intervals than may be prescribcd.

If an employee, on being required to do soby the employer under sub-section (1) or
by the Commissioner at any time refuses to submit himself for examination by
qualified medical practitioner or in any way obstructs the same, his right to
compensation shall be suspended during the continuance of such refusal or
obstruction unless, in the case of refusal, he was pre\renled by any sufficient cause
from so submitting himself.

If an employee, before the expiry of the period within which he is Jiable under
sub-section (1) to be requlred to submit himself for medical examination
voluntarily leaves without having been s0 examined the vicinity of the place in
which he was employed, his right to compensation shall be suspended until he
returns and offers himself for such examination.

Where an employee, whose right to compensation has been suspended under sub-
section (2) or sub-section (3), dies without having submitted himself for medical
examination as required by either of those sub-sections, the Commissioner may, if
he thinks fit, direct the payment of compensation to the dependants of the deceased
employee.

Where under sub-section (2) or sub-section (3) a right to compensation 15
suspended, no compensation shall be payable in respect of the period of
suspension and if the period of suspension commences before the expiry of the
waiting period referred to in clause (d) of sub-section (1) of Section 4, the waiting
period hall be increased by the period during which the suspension continues.
Where an injured employee has refused to be attended by a qualified medical
practitioner whose services have been offered to him by the employer free of
charge or having accepted such offer has deliberately disregarded the instructions

Poel e
224. GM. Kothari, A Study of Industrial Law, P- 517.
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i if it is proved that the employee has not
i e a qualiﬁcd medical practitioner or having

eafter been a e :
%\:;a;m;tmed has deliberately failed to follow his instructions and that such
. regard 0f failure Was anreasonable in the circumstances of the case

3 been aggravated thereby, the injury and resulting

the same nature and duration as they might

cpected to be if the employee had been regularly attended

by a qualified medical practitioner, whose instructions he had followed, and
compensation, if any, shall be payable accordingly-

The Rule 14 lays down that when such employee is present at the employet’s premises,
and the employer offers to have him examined free of charge by a qualified medical
practitioner who is so present, the employee shall submitt himself for examination
forthwith ™

In cases where Rule 14 as stated above does not apply, the employer
may2—

(a) gs\d lhe.medknl pr.actitioncr to the place where the employee is residing for the

lime .beu'\g in kauch case the employee shall submit himself for medical
on being requested to doso by the medical practitioner, or

(b) sem‘:l :;d the m:r;ploywe an .oﬂer n writing to have him examined free of charge by 2
:::j o n_c.xl pfachhoner, in which case the employee shall submit himself for
e exfmmahon .a‘ the employer’s premises or at such other place in the

!ynswspccxﬁedmsud\oﬁerandatsuchlimeasissospedﬁed‘ A

Provided that— -
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T business of the principal, the
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compensation which he would have been liable to pay if that employee had been
irnmediately employed by him ; and where compensation is claimed from the principal, this
Act shall apply as if references to the principal were substituted for references to the
employer except that the amount of compensation shall be calculated with reference to the
wages of the employee under the employer by whom he is immediately employed.

In Bhutabhai Angad Bhai v. Gujarat Electricity Board 222 their Lordships held that in
our opinion, the main object of enacting Section 12 of the Act is to secure compensation to
the employees who have been engaged through the contractor by the principal employer for
its ordinary part of business, which in ordinary course, the principal employer is supposed
to carry out by its own servants.

In Century Minerals and Chemicals Pob. Ltd. V- Koli Gordhan Laxman Bhai 2 it was
held that “if.any workman suffers any injury, as a result of an accident, arising out of and
in the course of employment, obviously the employer is liable to pay compensation to the
workman under the provisions of Section 3 of the Act. There must be an employer and
employee relationship between the person against whom the compensation 15 claimed and
the workman. But, inmany cases, persons who want to get the work done try to avoid their
Jiability by contracting with someone else to provide labour to execute the work and then
to-.contend that as there is no employer and employee relationship between the workman
who suffered injury therefore, they are not liable to pay any amount of compensation. To
prevent such escape from liability from the payment of compensation, Parliament in its
wisdom has designedly provided special provision under Section 12 of the Act.

In Century Chemicals and Oils Pot. Ltd. V- Esther Maragatham and others?®® the
Madras High Court considered the aforementioned cases and held that even if there is no
direct employerand employee relationshup between the appellant and the deceased, in view
of Section 12 (1) of the Act, both are to be made liable as the deceased was a skilled
\abourer employed by the contractor in the trade and business activities of the appellant.

(2) Where the principal is liable to pay compensation under this section he shall be
entitled to be indemnified by the contractor, or any other person from whom the employee
could have recovered compensation and where a contractor who is himself a pr'mcipal is
liable to pay compensation or to indemnify a principal under this section he shall be
entitled tobe indemnified by any person standing to him in the relation of a contractor from
whom the employee could have recovered compensation and all questions as to the right to
and the amount of any such indemnity shall, in default of agreement be settled by the
Commissioner.

In Executive Enginecr, P.W.D. v. Subhial Baicker and another,3Y it was held by the
High Court of Madras that merely because Section 12 (2) of the Act contemplates the
contractor giving an indemnity to the principal employer, incase the principal employer 1S
made liable in respect of compensation it cannot be said that the Additional Commissioner
cannot pass an award against the principal employer. If the argument of the principal
employer is accepted, then in no case a direct award can be passed against the principal
employer. That will run counter to Section 12 of the Act. When the legislature has
specifically provided that an award for compensation is t0 be passed directly against the

228, (1987) 2 AC] 987; Asstt. Director of Horticulture Div. V- Andi and Another, (1997) 11 LL] 568
(Mad.).

229. 1991 AC] 761

230. (1998) I1 1.L] 473 (Mad.).

231. (1983) I LL] 320.
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principal employer and the principal employeris givena right of indemnification as against
the contractor the Additional Commissioner is entitled to pass an award granting
compensation either in full or in part directly against the principal employer on condition
that the principal employer will get indemnified by the contractor.

In K. Koodalingam v. Supdt. Engineer, PWD. 22 where P.W.D. engaged contractor for
construction of canal who engaged workmen to do the work. The workmen died in
landslide while at work. It was held that P.W.D. is liable to pay compensation as principal
eAmploye\' and is entitled to be indemnified by the contractor in terms of Section 12 of the

ct.

(3)ANoLhir\g in this section shall be construed as preventing an employee from
recovering compensation from the contractor instead of the principal.

& (©)) T}.\is section shall not a;_;ply in any case where the accident occurred elsewhere
an on, in ot about the premises on which the principal has undertaken or usually
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apply as if the contract were not void or voidable and the insurers shall be
entitled to prove in the insolvency proceedings or liquidation for the amount paid
to the employee :

Provided that the provisions of this sub-section shall not apply in any case in
which the employee fails to give notice to the insurers of the happening of the
accident and of any resulting disablement as soon as practicable after he becomes
aware of the institution of the insolvency or liquidation proceedings.

There shall be deemed to be included among the debts which under Section 49 of
the Presidency Towns Insolvency Act, 1909, or under Section 61 of the Provincial
Insolvency Act, 1920, or under 24[Section 530 of the Companies Act, 1956 are in
the distribution of the property of an insolvent or the distribution of the assets of
a company being wound up to be paid in priority to all others debts, the amount
due’in respect of any compensation the liability wherefor accrued before the date
of the order of adjudication of the insolvent or the date of the commencement of the
winding up, as the case may be, and those Acts shall have effect accordingly-

Where the compensation is a half-monthly payment, the amount due in respect
thereof shall, for the purposes of this section be taken to be the amount of the lump
sum for which the half monthly payment could, if redeemable, be redeemed if
applications were made for that purpose under Section 7 and a certificate of the
Commissioner as to the amount of such sum shall be conclusive proof, thereof.

The provisions of sub-section (4) shall apply in the case of any amount for which
an insurer is entitled to prove under sub-section (3) but otherwise those
provisions shall not apply where the insolvent or the company peing wound up
has entered into such a contract with insurers as is referred to In sub-section (1).

(7) This section shall not apply where a company is wound up voluntarily merely
for the purposes of reconstruction or of amalgamation with another company-

The scope of Section 14 has been discussed by the courts in several cases. In United
India Insurance Corpany V. Gangadharan Nair 2 it has been held that Section 14 was
understood as excluding the insurer from hability to employees under the Workmen’s
Compensation Act excepting a case where the employer became insolvent or made or
composed the scheme for arrangement with his creditors or winding up proceedings were
commenced in cases where the employer was a company. The purpose of this provision is
that in such circumstances the right of the workman shall not be defeated and the insurer
can be substituted in the place of the insolvent employer. It does not operate as a
prohibition, against any proceeding before the Workman's Compensation Commissioner,
involving insurer who is liable under a contract of insurance to discharge the liability of
the employer to compensate the workman according to the provisions of the Act. Section 14
is only an enabling provision and it cannot operate as a prohibition against the insurer
being proceeded against before the Workman's Compensation Commussioner. Section 101 of
the Motor Vehicles Act contains similar provision and it does not enable the insurer to
disclaim liability
e e e
234, Ins.by WC. (Amendment) Act, 1995, w.e.f. 15.9.1995.

235. (1987) 1 LLJ 448 (_Kcmla). See also United India Fire and General Insurance Co. Ltd. v. Joseph,
Marium, (1979) AC) 349; United India Fire amd General Insurance Co. Ltd. v P.M. Ishammal, (1979)
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] . Oriental Insurance Co. Ltd. v. Zareena Bee, 226 it has been held that in . e 4 : S

view of Sectio n 14.0f the Act \wherein the liability of insurer comes into play only when the Provided !.hal the (?ommxssmner may entertain any claim of compensation in

becomes {nsolvent and 1ot othenwise. Section 4-A of the Act tself s pells out the any c;s: r'\oh}:'nhslandm.g that lh_e clm'm.has not been preferred in due time .as

lhbﬂityfofﬂlemeﬂ(? of non<compliance of the award made as against the employer. 5::15\/; ue int is_; Sub-secll})n, if he is satisfied that the failure so to prefer the claim
G e to sufficient cause.

The implication of either Gection 4-A or Section 14 of the Act cannot rope in the insurer to
Where an injured master or seaman is discharged or left behind in any part of

absolute liability atall events. o

S 2 s T ; India or in any foreign country; any depositions taken by any Judge or Magistrate
unh::;:s hmsﬁpf;nésa:;:iixxfiﬂ?zzgel\Il:)‘:vu:::r:r;f :;t‘lig lt:.e award in that part or by any Consular Officer in the foreign country and transmitted by
poitat O ereat el penally are two distinc e 1rlisin et V‘:’“ the the person by whom they are taken to the Central Government or any State
while P2y Jrs i ; SINg er the Act, Government shall, in any proceedings for enforcing the claim, be admissible in

Tiability to pay is part and parcel of legal Jiability to pay compensation on default of evidence—

P r.»hhat amonnt within one month. Therefore claim for compensation along with
interest will have to be made the good jointly by the insurance company with the insured

mpfa mk"‘; ?‘“ the penalty imposed on the insured employer is on account of his personal
n insurance company cannot be made liable to reimburse the same. Thus (b) if the defendant or the person accused, as the case may be, had an

compensation with interest is payable by the insurance company but not penalty 8 opportunity by himself or his agent to cross-examine the witness ; and

(a) if the deposition is authenticated by the signature of the Judge, Magistrate
or Consular Officer before whom it is made;

if the deposition was made in the course of a criminal proceeding, on proof

20. Com| i 3
pensation to be first charge on assets transferred by employer.—lt has (c)
that the deposition was rmade in the presence of the person accused,

been provided
respect of any m?o:nt:nﬁ\?;r transfers his assets before any amount due in
, the

hasbeen paid, such amount shal) n‘:mlri ty Wh;fe(OW a@cd before the date of transfer, and it shall not be necessary inany case to prove the signature or official character of the
the time being in force be a first ;harge on that ing anything contained in any other law for petson appearing to have signed any such depositionand a certificate by such person that
?(m‘epmpeny@ Thus if any emplo pet ?f e a.ssets so transferred as consists the defendant or the person 2ccused had an opportunity of cross-examining the witness and
in respect of compensation but liability crf v:v: :amfm his assets before any amount due that the deposition if made, ina criminal proceeding was made in the presence of the person
suchamount shall be the first charge on that P:ﬁ h?fhﬂccrued before the date of transfer, accused shall, unless the contrary is proved, be sufficient evidence that he had that
immovable prof eetand ol the assets so tra: cists 2 atit was >

beingin ‘m; perty notwith T ransferred as consists of opportunity and thatitwas so made.

= ; 1in any other law for the time (4) No half-monthly payment shall be payable in respect of the period during which

Con g Sp"“‘l provisions relating to maste the owner of the ship is, under any law in force for the time being relating to

pensation Act contains certain special provisi rs and seamen.—The Employees’ merchant shipping, liable to defray the expenses of maintenance of the injured
provisions to be applied in the case of employee .

who are masters of shi

5 e Ps or seamen, Secti

in the case of tion 15 of the Act provi

modifications, ::::;ze‘:s who are masters ct provides that this Act shall

master or seaman.

of ships or seamen subj “PPIY No compensation shall be payable under this Act in respect of any injury in

subject to the following respect of which provision is made for payment of a gratuity, allowance or

for compensati pension under the War Pensions and Detention Allowances (Mercantile Marif\e,

were the employer but 'besel\'edon‘hmn may except where the etc.) Scheme, 1939, or the War Pensions and Detention Allowanses (Indian

commenced on board ul:e W}'\e{e the accident ha e master of the ship as if he Geamen, etc.) Scheme, 1941, made under the Pensions (Navy, Army, Air Forceand

notice of the accident, shtp'nsh"“mthnmﬁsa}:;nfzd and the disablement Mercantile Marine) Act, 1939, or under the War Iicnsions and Detention
In “’\QQS.Q of the death o rany seamen to give any Allowances (Indian Seamen) Scheme, 1942, made by the Central Gov ernment.

Failure to give a notice OF make a claim or commence proceedings within the time

fa master
OF Seaman
aft , the claim for 2 : : Sl
compensation shall be required by this Act shall not be a bar to the maintenance of proceedmg under this

ex the news of thy

e d
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is deemeg
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on which the ghj been lost, with all (@) anapplication has been made for payment in respect of that injury under any
ACI448 ; New ip was, or is deemed : LR
Insurance C, LL’;“” Assirance Co. 49 med to of the schemes referred to in the preceding clause ;and
. 1 - v, Jabunb, - L. v. Pay / o -
: g,zz,:nltlxlm. - (1984) ACy 747, meshtoari Amma, 1R 197 a . (b) the State Government certifies that the said application was made in the
} LRRWA[LV,TL':,B’""CD v. Commr,, v ) Kerala 237 ; National reasonable belief that the injury was one in respect of which the scheme
: 2:%'"”‘%5 c;;'\m“""" Mnhg";n;ln"o“w” Compensation, (1 under which the application was made makes provisions for payments, and
"Ployees’ Comy, fion Adt, 1923, Geer 202 SCC (@5)9:171); LLJ 970 (Delhi). that application was rejected or that payments made in pursuance of the
; application were discontinued on the ground that the injury was not suchan

injury : and
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: or this Actare commenced within one month from the date

(© “‘emﬁgﬂwﬁﬁm of the State Government was furnished to the
on :

commendng the proceedings-
gy amendment made in 195 the fllowing two new sections, namely, SSCHionS ot

and 15-B have been inserted with effect from 15.9:1995-
captains and other members of crew of

gpecial provisions relating to
g ptains or other members

aircraft—This Act shall apply in the case of employees who are ca

of the crew of aircraft subject to the following modifications, namely :—

(1) The notice of the accident and the claim for compensation may, except where the
person injured is the captain of the aircraft be served on the captain of the aircraft
as if he were the employer but where the accident happened and the disablement
commenced on board the aircraft it shall not be necessary for any member of the
crew to give notice of the accident.

I the case of the death of the captain or other member of the crew, the claim for
compensation shall be made within one year after the news of the death has been
received by the claimant or, where the aircraft has been or is deemed to have been
Jost with all hands within eighteen rmonths of the date on which the aircraft was
oris deemed o haye been, so lost :

Provided \hat the Commissioner may entertain any claim for compensation in
any case notwithstanding that the claim has not been preferred in due time as

provided in this sub-section it he is satisfied that the failure so to prefer the claim
was due to sufficient cause.

‘:r\;:::;:\:r:xpmm °'f°“‘*.‘ E’,"be‘ of the crew of the aircraft is discharged
by any Judge or M: ?:2102 .h\:i}: or in any other country any depositions taken
country and t mg:i d b in that part or by any Consular Officer in the foreign
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that the deposition
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person a ing : Y - ;
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Yees abroad of companies and motor
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(ii) persons sent for work abroad along with motor vehicles registered under the
Motor Vehicles Act, 1988 (59 to 1988) as drivers, helpers mechanics, cleaners or

other employee, subject to the following medifications, namely i—

(1) The notice of the accident and the claim for compensation may be served on
the local agent of the company or the local agent of the owner of the motor
vehicle, in the country of accident, as the case may be.

(2) Inthe case of death of the employee in respect of whom the provisions of this
section shall apply, the claim for compensation shall be made within one year
after the news of the death has been received by the claimant :

Provided that the Commissioner may entertain any claim for compensation in any case
notwithstanding that the claim has not been preferred in due time as provided in this sub-
section if he is satisfied that the failure so to prefer the claim was due to sufficient cause.

(3) Wherean injured employee is discharged or left behind in any part of India or
in any other country any depositions taken by any Judge or Magistrate in
that part or by any Consular Officer in the foreign country and transmitted
by the person by whom they are taken to the Central Government or any State
Government shall in any proceedings for enforcing the claims, be admissible
in evidence—

(a) if the deposition is authenticated by the signature of the Judge,
Magistrate or Consular Officer before whom it is made ;

(b) if the defendant or the person accused, as the case may be, had an
opportunity by himself or his agent to cross-examine the witness ;

(c) if the deposition was made in the course of a criminal proceeding, on
proof that the deposition was mmade in the presence of the person accused,

and it shall not be necessary in any case to prove the signature or official character of the
person appeanng to have signed any such deposition and a certificate by such person that
the defendant or the person accused had an opportunity of cross-examining the witness and
that the deposition if made in a criminal proceeding was made in the presence of the person
accused shall, unless the contrary is pmved, be sufficient evidence that he had that
opportunity and that was so made.”

24. Returns as to compensatinn.——The State Government has been authorised to
direct that every person employing employees or that any specified class of such persons,
shall, send at such time and in such form and to such authority as may be specified in the
notification issued by the Gevernment, & correct return specify'mg the number of injuries in
respect of which compensation has been paid by the employer during the previous year and
the amount of such compensation, together with such other particulars as to the
compensation, as the State Government may direct.#!!

25, Contracting out.—In order to provide protection to the ignorant employee it has
been provided that any contract ot agreement whether made before or after the
commencement of this Act, whereby an employee relinquishes any right of compensation
from the employer for personal injuries arising out of and in the course of the employment,
shall be null and void in so far as it purports to remove or reduce the liability of any
person to pay compensation under this Act.22 Thus any agreement between the employer

e e
241. The Employees' Compensation ‘Act, 1923, Section 16.
242. The Employces' Compcmntion Act, 1923, Section 17.
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in which f;:ﬂ:d ﬁ‘;:gdewm e ferthe commencement of this Act I
pultand voi e ecton 17 any & greement which has the effect on the
nged.lhiaf “;\‘is egtimate ghts, i viewed with disfavour, and consequently

i issi t rely on an
ull and void- Hence the Commissioner canno y y
t}ww:\::\n and the employer asa defence to claim under the Act?3

244 yhere Roshan Deen, a yourg man of 25 made a claimon
umwh:wwn?\mg a flour mill-cum-sugar cane factory for a sum of Rs.7
lakhs. Roshan Deen was workman on & monthly salary of Rs. 1500/ per month. Qn an
ill-fated day he was operating 3 machine of the mill, butina sudden. tweak he got himself
snapped in the shaft of a column and was crushed by a fast rotating machine and was
ruinously fnjured. He was rushed to a private hospital and from there, l.o_ the PCI,
Chandigarh. Enoughitis to say {hat he did not die of the injuries. He filed a petition before
the Commissioner claiming comp tion of Rs. 5 Lakhs plus medical expenses of Rs. 2
lakhs.

The respondent repudiated all the above averments including the very basis of the
claim that the appellant was a workman of his mill. He stated that no such accident has
taken place nor had the appellant sustained any injuries whatsoever. While the claim
petition was pending an application was filed in which it was stated, inter alia, that the
appellant and the respondent had entered into an agreement with each other and hence, the
appellant did not want to pursue any claim against the respondent, and on the strength of
the said agreement ted the C o record the agreement. The application
was signed by the respondent and the signature was authenticated by an advocate. But
lha.'ewm no signature of the appellant, instead a thumb impression was seen affixed
- which was iém\:xﬁad by Advocate R. Singh. On the basis of this agreement Commissioner
:“ llﬁ(ifdmm '\he claim of the appellant as settled/withdrawn. On 16-4-1999 the
‘f::d = ; a petm?nbefore the Comm\ststone: praying for recalling the above order, a8
een committed in this case by his Advocate Shri Rajpal P: th
respondent assetted that the appellant has withdrawn his clai pa a‘nwar. Blow eyer, 2
that the appellant was never employed by him and At da““‘ on his own. He reiterated
y himand denied having played any fraud on him.

The Commissioner th
ereupon passed an order on 11,10.1999 after referring to Section

17 of the Act which declares an

g y agreement by which a w i i

: (¥ o : y 4 'cha t:u\T‘nan reh::{uishes any right to
et compensation from the employer for personal injury as null and void.

The respondent chall
v SR enged the said ord
Ln::\\m:?::n glejudge of the High Cour, deiPile: }::fom thé High Court under Article 227.
e to the folent of observing that altention was drawn to Section 17 of the
consolation provided by 1o fraud was played
Roshan Deen may ado Y the learned sin hp Mol the appellant. The only
The Supre : C Ptoum‘emmmy under law a;_c“P[:}l\ed human being was that
i me Court observed, " : inst this order.
is not even indicated by the 2 W_hal is other remedy whi
‘:g’:: mx::d-,- which c:yuldh:\‘l::aed“:mg\! judge and waya:h&:‘::‘:rapgellant could adopt
e 5 it
5up::ng On an injured workman ntemplated by the a ppellant TheT any Q!her po:.sl?le
L Courtin United India sy Section 17 of the Act, o egislative protection
notice of leamed single luss'“"c'vc" Ltd.v. Act, or the decision of the
23 Federation ge, did not m;

Peve o, of Labour Co-operai
Tyt ive Lid, v, Polayya, 1961 (M) LL) 365 (8C)
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legislative mandate and bypassed the binding decision and proceeded to overturn the
correct decision rendered by the Commissioner. Thus, the hands of the High Court had
snatched away the solace provided by the Commissioner to a semi-handless and semi-
legless person. The power conferred on the High Court under Articles 226 and 227 of the

Constitution is to advance justice and not thwart it as explained in State of LIP v. Distt.
Judge, Unnao 2

It was further observed by the Supreme Court that the High Court permitted the revival
of an absolutely unjust order, both on facts and on law, which deprived a person of his
legitimate right to have his claim decided in accordance with the provisions of the Statute.
A reading of Section 17 of the Act would amplify the above position. After quoting Section
17 the Court observed that in this context it is necessary to point out that Section 28 of the
Act contains a provision for registration of agreements. Even the said provision shows
that an agreement should be for disbursement of the amount payable as compensation” and
if any such agreement is arrived at, the section requires that a memorandum thereof shall be
sent by the employer to the Commissioner who shall record the memorandum in a register m
the prescribed manner. One of the clauses in the provision indicates that if it appears t0 the
Commissioner that an agreement ought not to be registered “by reason of the inadequacy of
the sum or amount, or by reason of the agreement having been obtained by fraud or undue
influence or other improper means”, the Commissioner has the power to refuse to record the
memorandum of the agreement. Section 29 contains a mandate that if the memorandum of any
agreement is not sent to the Commissioner, as required by the preced'mg section, “the
employer shall be liable to pay the full amount of compensation which he is liable to pay
under the provisions of this Act”.

Section 4 of the Act gives specifications how to quantify the amount of compensation
payable to the workman. Clause (b) of sub-section (1) thereof says:

“Where permanent total disablement results from the injury, an amount equal to
sixty percent of the monthly wages of the injured workman multiplied by the relevant
factor” shall be the amount of compensation”. Relevant factor means the factor
specified in second column of Schedule IV. If the age of the claimant as stated in his
application is taken into account the relevant factor would be a figure nearing 217.

It was thus explicitly clear that the agreement reported before the Commuissioner
which led to the order dated 19-3-1999 had burgeoned in fraud. The whole
deliberations before the Commissioner on 19-3-1999 smack of a fraud of a superlative
degree played on the Commissioner.

The learned single judge seems tO have entertained a notion that once a
Commissioner happened to passan order, however illegal, unjust ot inequitable it be,
or even if the Commissioner was convinced that the order was wangled from him by
playing a fraud on him he would be helpless and the parties thereto would also be
helpless except to succumb to such fraud. [t was in this context that the decision cited
before the learned single judge required consideration by him. In United India
Insurance Co. Ltd. v. Rajendra Singh,24¢ Supreme Court had held thus:

#Therefore, we have no doubt that the remedy to move for recalling the order on
the basis of the ne‘\rly-discovered facts amounting to fraud of high degree, cannot be
foreclosed in such a situation. No Court or tribunal can be regarded as powerless to

e
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if it is convinced that the order was wangled through fraud or

11 its own order .
T sucha dimension as would affect the very basis of the claim”

misrepresentation of
After making the aforementioned observations the Supreme Court set aside the order of
the Commissioner dated 19-3-1999 holding it to be the by-product of fraud and cheating
and restored the order of the Commissioner dated 11-10-1999 directing the Commissioner ko
expedite the proceedings and dispose of the claim. The Court directed the Bar Council of
India to hold enquiry into the allegations made against the Advocate Rajpal Panwar as to
whether he had played a chicanery to defraud the petitioner by obtaining his thumb
impression and paying him Rs. 95,000 pursuant to a decision of the Commissioner.
26. Penalties.—The Act makes provision for penalties in cases of violation of the
provisions of the Act. It under its Section 18-A provides that whoever—
(2) fails to maintain a notice book which he is required to maintain under sub-section
(3) of Section 10, or
() failsto send to the Commissioner a statement which he is required to send under
sub-section (1) of Section 10-A, or

(c) fails to send or report which he is required to send under Section 10-B, or

(d) iai\s.t:ar;ake a re.\um w-hich he is required to make under Section 16, shall be
punishable with fine which may extend to five hundred rupees (after amendment
now five thousand rupees w.e.f. 159.1995).
No ’ Bidar, :
n“pomf . CQ:::: \:::ﬂ this section shall be instituted except by or with the previous
sancty ner, and no Court shall take cognizance of any offence under this

section, unless complaint thereof is made wi
v ) e within six months of the dat i :
commission of the offence came to the knowledge of the Commissleonerezzn e~ aueb“i

27. Employees' C: i
el og‘:h ,ji :;imyo:;[;nsnmn Commissioners.—For the purpose of deciding the
of amount of compensation :ngeoml.};:u:el?:: c‘:mPEnsaﬁon under the Act, the calculation
ant matters, State Governme! V
; nt has appointed

Workmen's Comy 3
pensation Commissioners. Tt s
areas. As a matter of fact, the i appointments are made for different loca!

2 provisios ]
s appointed for the pu ns of the Act are implemented by the Commissioners

(1) Reference to Commissioners
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of an injured workman is with the Commissioner. Medical evidence being only opinion,
will not be decisive of the question. The Commissioner has to independuntly givea finding
as to the extent of the loss of earning capacity- If at the invitation of the parties the
Commissioner goes outside his jurisdiction and refers, what should have been properly his
decision, to the decision of the medical board or some other agency, he acts extra cursum
curiae and the parties will be bound by the opinion of the referee and there will be no right
to appeal?¥?

In Gurnam v. Commissioner, Workmen's Compensation and others259 it has been held
that in view of expression contained in Rule 32 of the Workmen’s Compensation Rules,
1924, the Commissioner cannot modify or amend order though he can correct the clerical
and arithmetical mistakes arising out of the accidental slip or omission. He cannot reduce
the compensation amount awarded.

Section 19 of the Workmen’s Compensation Act does not altogether bar the
consideration of the question as to whether a person injured is or i not a workman. On the
language of Section 19, where the point is a moot point and where the evidence might
indicate that the employee was not a workman it cannot be said that the Commissioner
would have no jurisdiction to decide the point before deciding about the compensation
payable.Z!

It has been observed by the Supreme Court in Pratap Narain Singh Dev v. Shrintvas
Sabata,25 that in case of personal injury caused to a workman by an accident which
arises out of and in the course of employment, unless the right to compensation 15 taken
away under sub-section (5) of Section 3 the employer becomes liable to pay the
compensation as soon as the aforesaid personal injury is caused to the workman. Section
19 only provides for settlement by the Commissioner of any question regarding liability of
any person to pay compensation or the amount or duration of compensation, in default of
any agreement, if such question arises in any proceeding under the Act. The sectiont does not
have the effect of suspending the liability of an employer to pay compensation under
Section 3 till after the settlement contemplated under Section 19. It is the duty of the
employer to pay compensation under Section 4-A (1) at the rate provided by Section 4 as
soon as the personal injury is caused to the workman. Where the employer fails to do so
and also makes no pw\-usional payment under Section 4 (2) but challenges the junsdiclion
of the Commissioner, the employer 1S liable to pay interest and penalty-

Jurisdiction of the Civil Court barred—TIt has been provided that no Civil Court
shall have jurisdiction to settle, decide or deal with any question which is by or under this
Act rcquircd to be settled, decided or dealt with by a Commissioner or to enforce any
liability incurred under this Act.? It has been observed by the Supreme Court in Kanala
Mills Ltd. v. State,>>* that in cases where the exclusion of the Civil Court’s jurisdiction is
expressly provided for the consjderation as to the scheme of the statute in question and the
adequacy or the sufficiency of the remedies provided for by it, may be relevant but cannot
be decisive. If it appears that a statute creates a special nght or liability and provides for
the determination of the right and liability to pe dealt with by Tribunals specially

Bt e SR e
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ruted in that behalf and it further lays down that all questions about the said right
md bty shall e determined by the tribunals sO constituted, it becomet pertinent to
ner remedies pormally associated with actions in Civil Courts are prescribed

Section ) of the Act does not apply unless the question is such as it must

pecessarily be dealt with under the provisions of the Act. The Act does not lay down or

hich are exclusively within the jurisdiction of the Act. The employer's

in Section 3 is in respect of accidents caused to a workman and

hich arises outof and in the course of employment. The accident which is contemplated by

the Act or which should lie within the exclusive jurisdiction of the Commissioner 1s one

which is caused otherwise than by negligence or misconduct. In the case of accidents

cesulting from negligence or misconduct, the provisions of the Act may, if chosen by the

person agg,rieved,be taken advantage of, but f such a person decides to file a civil suit that
<uit cannot be deemed o be barred by the provisions of Section 19 (2) of the Act™

1t has been observed in The Oriental Fire and General Insurance Co. Lid. and another v.

Union of India?*® that the right to indemnity is no doubt, conferred by Section 13, but the

Act does not provide fora remedy. In'such a case the
: sl : person on whom such a rightis
conferred is entitled to look to the Civil Court for his remedy. Section 19 (2) of the Act bars

tht 1\{::?\:: Of‘:“zcév“ Court only inespect of a question which is by or under the Act
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provisions of the Act is entitled to be indemnified by the person who is so legally liable ;
the second part says that a person who is called upon to pay an indemnity under Section 12
is himself entitled to be indemnified by the person who is legally liable to pay the damages.
This is a case which comes within the first part of Section 13. In either of the two cases
provided under Section 13, the Act does not provide machinery for settlement of the
question by the Commissioner. It is only in a case coming under Section 12 (2) where a
principal is liable to pay compensation and is entitled to be indemnified, the question as to
the right to and the amount of indemnity is to be settled by the Commissioner.

In Yashwant Rao V. Snvrlp{:r,257 it has been obseryed by the High Court of Madhya
Pradesh that the word “court’ as used in Section 115, CP.C. 15 used in a narrow Sense,
meaning only Civil Courtina normal hierarchy of courts. The word ‘court’ as it occurs n
Section 115 will not include tribunals which are established under special Acts and
exercise special jurisdiction. Indeed, the features of a court and tribunal are very much
similar. Both are vested with the judicial powers of the State. Both are cmpowcrcd to give
binding decisions. The procedure is Also similar except this that the procedure of a court is
regularly prcscribed, whereas the procedure of a tribunal may not be that strictly
pre.scribed. But the approach adopted by a tribunal is the same as adopted by a court. The
main distinction between a courtand a tribunal is that a court is a tribunal constituted by
the State as a part of the ordinary hierarchy of courts. A tribunal, on the other hand, is
constituted under a special Actto exercise some jurisdiction.

The view taken 15 strongly supported by the decision in Sawat Ram Prasad Mills v.
Vishnu Pnndomng,zr‘“ which is a Divisional Bench case decided by Justice Hidayalullnh
and Justice R. Kaushalendra Rao The same view was taken by a Full Bench of the
Allahabad High Courtn H.C.D. Mathur v. E.L le:my.zs" In both these cases it was held
that the authority invested with jurisdiction under the Payment of Wages Act, 1936, is nota
court subordinate to the High Court within the meaning of Section 115 of the Code of Civil
Procedure. Although these decisions do not deal with the provision of the Commissioner
under the Workmen’s Compensation Act, yet the principles {aid down in them are fully
applicable here. The main question is whether the word ‘court’ in Section 115 of the Code
of Civil Procedure also includes tribunals, or whether it 15 restricted to civil courts
subordinate to the High Court. So far as this broad question 15 concerned, the matter is
fully dealt with in both these decisions and we respectfully agree with the opinion
expressed in them that the word ‘court’ in Section 115 is restricted to civil courts and does
not include tribunal 2%

(2) Appointment of Commissioners.—Scctmn 20 of the Employ ces' Compensation
Act contains the following provisions in respect of appointment of Commissioners—

(1) The State Government may by notification in the Official Gazette, appoint any
person to bea Commissioner for Employees’ compensation for such area as may be
specified in the notification.

The Amendment Act, 2009 has amended the provnsiuns of Section 20 of the Act
prescribing qualifications for appointment to the post of the Commissioners under the Act.
Section 8 of the Amendment Act.

_—
257. AIR 1979 MP 21
258. AIR 1950 Nag. 14
259, AIR 19350 All 80
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n view thereof the State Government may by notification in the Official Ga
appoint any person to bea Commissioner under the Act— Zette

(i) whoisor has been a member of a State Judicial Service for a period of not
than five years, or : <o

(ii} whoisor has beenan advocate ora pleader for not less than five years; or

(iii) who is or has been a Gazetted Officer for not less than five years havi
educational qualifications and experience in personnel management h’»leg
resource developmentand industrial relations. g
o ;l:‘\:x:}u::;:o:ﬂ Ls;s:ue::y Bt:;e Slatt; Government for appointment is required to specify
G ore the alinmdmem of 2099 no qualifications were laid

ppoi  This amendment intends to prescribe knowledge of law whichis

quite necessary for arriving just . 5 i
S5 iabion bebcxe the Co .8.10 w:‘ﬂd appropriate decisions in cases coming for

(2) Wheremore than issi
i e :;Eg;:n:ln:sxonc.r has been appointed for any area, the State
'e"“‘m‘ﬁ' rspecial order, regulate the distribution of business
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om :
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orkmen’s Compensation, claiming compensation
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High Court allo%vae%b::’ed by the order filed an appeal 1: the });igh
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review application but it f:;:;d no jurisdiction to entertain cl‘aim. 11\le
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57 Court allowed the appeal
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(3) Any Commissioner may for the purpose of deciding any matter referred to him for
decision under this Act, choose one or more persons possessing special knowledge
of any matter relevant to the matter under inquiry to assist him in holding the

inquiry. -

Section 20 (3) provides that the Commissioner may, for purpose of deciding any matter
referred to him for decision under the Act, choose one or more persons possessing special
knowledge of any matter relevant to the matter under enquiry to assist him in holding the
enquiry. But without adopting that mode Commissioner cannot on his own assess the
compensation on mere conjecture. The power is there to the Commissioner to refer the
workman to any other expert for opinion. Of course, he can summon the doctor when there
is ambiguity in the certificate as to the 10ss of earning capacity and examine him or he can
refer the workman to Medical Board for examination and report. %%

(4) Every Commissioner shall be deemed to be a public servant within the meaning of
the Indian Penal Code (45 of 18(_;0).

(3) Venue of proceedings and transfer—Section 21 of the Act makes the following
provisions in respect of venue of proceedings and transfer of cases from one Commissioner
to another on the ground that the case before him may be more conveniently dealt with by
any other Commissioner :

For sub-section (1) of Section 21 the following sub-sections have been substituted by
the Amendment made in 1995 with effect from 15.9.1995 with a view to clarify the
jurisdiction of the Commissioner for deciding claim of compensation :

“#(1) Where any matter under this Act is to be done by or before a Commissioner, the
same shall, subject to the provisions of this Act and to any rules made hereunder, be done
by or before the Commissioner for the area in which— :

(a) Theaccident took place which resulted in the injury; ot

(b) the employee or in case of his death, the dependant claiming the compensation
ordinarily resides; or

(c) theemployerhas his registered office:

Provided that no matter shall be processed before ot by a Commissioner other than the
Commissioner having jurisdiction over the area in which the accident took place, without
his giving notice in the manner prescribed by the Central Government to the Commissioner
having jurisdiction over the area and the State Government concerned :

Provided further that, where the employee, being the master of a ship or a seaman or
the captain or a member of the crew of an aircraft or an employee ina motor vehicle or a
company, meets with the accident outside India any such matter may be done by or beforea
Commissioner for the areain which the owner or agent of the ship, aircraft or motor
vehicle resides or carries on business or the registered office of the company is situate as
the case may be.

In Morgina Begum v. M.D-, Hanuman Plantation Ltd 263 the controversy involved was
whether the Commissioner, Workmen's Compensation, Tezpur had jurisdiction to entertain

e e
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‘the claim pelition or not, The relevant provisions are contained in Section 21 of the A
The Supreme Court considered the same and observed that there is no dispute that ‘::
accident in the present case took place at Nagaon and hence the Commissioner at Na
also had jurisdiction to entertain the claim petition. However, in the instant case the ﬁion
petition was filed at Tezpur because both the claimants, i.e., the father and the mo\]: \m‘
deceased Mohd. Rajik Ahmad, started residing at Tezpur with their son-in-law aft o
dea.lh of their son Mohd. Rajik Ahmad. The question to be decided in this case is ‘:;her P
accident took place at Nagaon and the claimants were residing at the time of de;th i u“
son at »Nragaon but after the death of their son, they had shifted to Tez; :.1 e -
Commissionerat Tezpur legitimately entertain the claim petition. PUn e

Secti i
il ‘h:nc l2al| :a) (:)) c::arlyl PlO\’l.d\?_S that the claim petition may be filed by the claimant
(g dnimi:\\ :rm;mnly resxdes. The expression "ordinarily resides” means where
ol ggec = ,F;m;‘o“ normally resides at the time of filing the claim petition.
pEr L Ot;‘ ) \;':\ch is also relevant for present controversy, provides
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(1-A) Ifa Commissianer, other than the Commissioner with whom any money has been
deposited under Section 8, proceeds with a matter under this Act, the former may for the
proper disposal of the matter call for transfer of any records or money remaining with the
Jatter and on receipt of such a request, he shall comply with the same”.

(2) If a Commissioner is satisfied that any matter arising out of any proceedings
pending pefore him can be more conveniently dealt with by any other Commissioner,
whether in the same State or not, he may subject to rules made under this Act, order such
matter to be transferred to such other Commissioner cither for report or for disposal, and if
he does so, shall forthwith transmit to such other Commissioner all documents relevant for
the decision of such matter and where the matter is transferred for disposal shall also
transmit in the prescribed manner any money remaining in his hands or invested by him for
the benefit of any party to the proceedings :

Provided that the Commissioner shall not, where any party to the proceedings has
appeared pefore him, make any order of transfer relating to the distribution among
dependants of a lump-sum without giving such party an opportunity of being heard :

'.’L’Fl‘ - -l

(3) The Commissioner t0 whom any matter is S0 transferred shall, subject to rules made
under this Act, inquire {hereinto and, if the matter was transferred for report, return his
report thereon, Of if the matter was transferred for disposal, continue the proceedings as if
they had originally commenced before him.

(4) On receipt of a report from a Commissioner to whom any matter has been
transferred for report under sub-section (2), the Commissioner by whom it was referred
shall decide the matter referred in conformity with such report-

(5) The State Government may transfer any matter from any Commissioner appointed
by it to any other Commissioner appointed by it-

(4) Form of application.——The employee or in case of his death his dependants may
apply to the Commissioner for compensation payable under the provisions of the Act.

(1) Where an accident occurs in respect of which liability to pay compensation under
this Act arises, & claim for such compensation may- subject to the provisions of this Act, be
made before the Commissioner.2®

(1-A) Subject to the provisions of sub-section (1) no apphcation for the settlement of
any matter by a Commissioner other than an application by a dependant or dependants for
compensation shall be made unless and until some question has arisen between the parties
in connection therewith which they have been unable to settle by agreement.

It simply means that if the parties are able to settle matter of compensation between
themselves, the application may not be made because in that case the agreement made by
them will govern their rights and liabilities.

An application for compensation under the Workmen's Compensation Act is not an
application under the general law, put an application under a special statute. No
application under a special statute can be made unless the right to make such an
application has been given by such statute jtself. The right under the Act is not something

265. On enforcement of 6. 10 of Amending Act 30 of 1995 second proviso had been omitted.
266. The Employees’ Compensation Act, 1923, Section 22 (1) as substituted by atwendment in 1995,
w.e.f. 15.9.1995.
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Jike the common law right {0 damages. It is a creature of the Act itself and can be claimeq
only in the manner and tothe extentthat the Act prescribes and permits. 257

Section 2" (2) deals with the form of the application and contents to be mentioned in
such application. It provides that an application toa Commissioner may be made in such
form and shall be accompanied by such fee, if any, as may be prescribed and shall contain
in addition to any particulars which may be prescribcd, the following particulars, namely '
@) a@ndse t of the circu! o5 in which the application is made and the

relief or order which the applicant claims;

(b) in lhe case of a claim for compensation against an employer the date of service of
nolice of the accident on the employer and, if such notice has not been served or
has not been served in due time, the reason for such omission;

(c) thenames and addresses of the parties; and

g 2 o
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statement of the matters on which agreem i
s greement has and of those on which agreement

Section 221 i
] RN m‘:\:z ::fa;::nl:: ap.phcax?tixs illiterate or for any other reason is unable
S e freparsd under the dir::xim writing, the application shall, if the applicant so
to the employees who are x\lilera:)en:: t::i(l,mmjs?o“er. e
able to furnish required informati
tion the

Commissioner has
3 power to get th toats
employee so desires. get the application prepared by some other person if the

(5) Power of Commissi
2 > missioner to i
accidents—Section 22-A(1) provides li:::l:.m further deposit in cases of fatal

emplo! 23 h

4 plhy“'?“’mpcmhon payablein res ere any sum has been deposited by an

leath, and in the opinion of the Commi pect of an employee whose injury has resul )d ;

:;Y. by notice in writing stating his issioner such sum is insufficient l}? C‘ St l? 9
uld not make a further deposit W"thm' ns, call upon the employer to sh - St

1f the emp\oyer fails 1thin such timeasma)'bestat ed O; e Why he
Coraias ails to show ed in the notice.
ommissioner may make an award d:use- to the satisfaction of th
employer to deposit the defi eTmining the total am the Commissioner the

“ ount payable and requiring the

before him. It ety
.1t provi
under the Code of lCdx: el

{6) Powers and
Procedu;
powers of the Commi re of Commissioner—Scclion 23 of th
of the Act deals with the

Procedure to be
Comm followed b g
issioner shall haye a1f g‘:he Commissioner in cases
pose of taki powers of the Civil Court
aking evidence on oath (which

POse) and of enforci
documents and orcing the attendance of
purp‘::;e‘iﬂl objects and the
of i =
% n23 &lVes the C 1973 (2 of 1974)1 Section 2“’[193 and
S | ) ) iees 2
0 function | mm;,:"e' certain powers :
dy. It has been °b°f“ Civil Court.
i served that the
as IQGPP‘Jmonm;::;‘ear that the enquiry
Compensation am
among

Civil
Code ot Crt Cou
Tt makes o of Crimin
The Commj Clear that Sectj, 2l Procedure,

2-A (2),
.1995)

EMPLOYEES' COMPENSATION ACT, 1923 121

dependants should be an open enquiry in which the contesting parties may participate. The
rules provide framing of issues. The enquiry is to be conducted in accordance with the
provisions of Section 23 and Rule 41. When the claim is contested there is no meaning in
taking ex parte evidence and arriving at a decision on the basis of such ex parte evidence.
Where the Commissioner did act like that and further did not apply his mind to the evidence
given on the side of the rival claimants, his order cannot be accepted as judicial order?°

(7) Appearance of Parties before the Commissioner.— Section 24 of the Act deals
with the appearance of parties. It provides in this regard thatany appearance, application
or act required to be made or done by any person before or to a Commissioner other thanan
appearance of a party which is required for the purpose of his examinations as a witness
may be made or done on behalf of such person by a legal practitioner or by an official of an
Insurance Company or & registered Trade Union or by an Inspector appointed under sub-
section (1) of Section 8 of the Factories Act, 1948, or under sub-section (1) of Section 5 of
the Mines Act, 1952 or by any other officer specified by the State Government in this
behalf, authorised in writing by such person or, with the permission of the Commissioner,
by any other person 50 anthorised !

The Section makes it clear as to who can appear before the Commissioner on behalf of
the party concerned. In view of the provisions of Section 24 following persons may appear
in the proceedings before the Commissioner”’2

(i) A legal practitioner, or
(ii) An official of an Insurance Company, Of
(iii) An official of a registered Trade Union, or
(iv) An Inspector appom!ed under Section 8 of the Factories Act, of
(v) Anofficer appointed under Section 5 of the Mines Act, or
(vi) An officer speciﬁed by the State Government in this behalf provided he has

been so authorised in writing, Or

(vii) Withthe permission of the Commissioner or any other person so authorised.

But for purposes of his examination as a witness the employee concerned has to

appear personally.

(8) Method of recording evidence.—Section 25 of the Act provides for the recording
of the evidence. It says that the Commissioner shall make a brief Memorandum of the
substance of the evidence of every witness as the examination of the witness proceeds, and
such Memorandum shall be written and signed by the Commissioner with his own hand
and shall form part of the record.

But if the Commissioner is prevented from making such Memorandum, he shall record

the reason of his inability to do so and shall cause such memorandum to be made in writing
from his dictation and shall sign the same, and such memorandum shall form a part of the
record :

Provided further, that the evidence of any medical witness shall be taken down as

nearly as may be, word for word.

B e
270. The Oriental Fire and General Insurance Co. Ltd. v. Union of India, AIR 1975 AP 222
271. Arul Rajv. Eliru Kutti, AIR 1960 Kerala 223.

272. ‘The Oriental Fire and General Insurance Co. v. Union of Inda, AIR 1975 AP 222.
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Attet considering any written statement and the result of any gxamination of the
paries he Commissioner shal ascertain uponwhat material proposition of fact or of law
he parties areat variance and shall thereupon proceed to frame and record the issues upon
\which the right decision of the case appears t0 him to depend. In recording the issues, the

commissioner shall distinguish between those issues which in his opinion concern points
of fact and those which concern points of law??

In order to provide speedy justice the time-limit of three months from the date of
reference has been fixed. The new section 25-A has been inserted after in Section 25 of the
Actramely:—

*354. Time Limit for disposal of cases relating to compensation.—The
Commissioner shall dispose of the matter relating to compensation under this Act
within a period of three rmonths from the date of reference and intimate the decision in
respect thereof within the said period to the employee.”

(V) 'Costs.—ll has been .pr.ovided under Section 26 that all costs incidental to any

p:roceed‘ - u\i."f bl:ef%re a Commmxo[ner shall, subject to rules made under this Act, be in the
_1f the Commissioner is satisfied th appli 1

5 : - at the applicant 15 unable,

cz;ﬁi\:c;ne:i;z\_en‘); .to pay the presc?'\bcd fees, he may remit any or all of such fees. If the

) wou‘:\ha\‘;‘ll:' of the applicant, the prescribed fees, which, had they not been
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(10) Power to submit cases.—A Ci r regarding costs may direct?

27 of the Employees’ Compensation A has been given power under Section
n Act, 1923 to submit any question of law for the

decision of the Hi ;
: gh Court, if he thinks fit. If he does
question in conformity with such decision. i Sl i decide the

(11) Registration of a
greement—Secti
and employees make an nt—Section 28 deals with cases where the employer

£

un 220 R regarding a :
der the Act and in such cases the va'g' imount of compensation payable to the worker
g sothat genui ision of Section 28 requires registration of such

3 of such i
Section 28 (1) provides that where lhe““ybemngdemd.
amo

compensation has been u
monthly payment or othsewl‘ed by agreement, When\:: ‘:f any lump sum payable as
payable to a woma Twise, or where any ¢ ey of redemption of a half
S nora Yy compensation has be -
by the employer to the G s sl
genuineness, record lhqmm:n lommissi°“ffr who Sk:aumgmorﬂndum thereof shall be
n\acﬂmmsud\"‘ e h:mi“amgm"‘inlhep ‘?;egt’ing satisfied as to itS
ommissioner of randum shall be recorded rescribed manner.
the register at ONce 1o the parti before seven d.
any ti Pparties co ays afte b ;
Y time. Where it appears ‘"Nmed. The Commissione ’h‘“’mmu nication P)
0 the Commissioner that er has power to rectify
of redempt; atan agreement as to the
untiof mr:;‘::s:f a half-monthly payment of
to be regist tion payable to a wi
ered by re a woman or a

greement h‘“""gb«.‘n o;:i“ of the in

adequacy of
e ned by fraud or undue
€ memorandum of the

— Ny sum already paid under
pensay 1924, R
tion Rules, 192, R‘;‘izﬁ‘

EMPLOYEES' COMP ENSATION ACT, 1923 123

An agreement for the payment of compensation which has been registered under sub-
section (1) of Gection 28 shall be enforceable under this Act notwithstanding
anything contained in Indian Contract Act, 1872, or in any other law for the time being in
force.’”

If there is a valid agreement, the Commissioner has no power to give judgment ignoring
the agreement. Commissioner cannot embark on the merils of the case if the agreement is
genuine. Hence the Commissioner can be directed to consider the question of registering the
agreement. Non-consideration of the agreement is an error of law which vitiates the
decision.

However, if a finding is arrived at unsupported by any material, it would bea surmise
and would thus be a question of Jaw to be examined by court under Section 30 of the
Employees’ Compensation Act. When the material on record would not reasonably lead to
the finding of fact a question of law would arise. Similarly where material piece of
evidence has not been taken into consideration which, if considered, would negate the
finding of fact, a question of law would arise. Misreading an evidence will also be
question of law. Whether a workman is totally disabled is a question of fact.

Thus in order to be governed by the terms of the agreement made with the worker, the
employer is under duty to get the agrecment registered in accordance with the provisions of
Section 28 of the Act. However the Commissioner may refuse to register such agreement ifhe

finds that the agreement has been obtained by improper means7®

(12) Effect of failure to register agtcemcnt.377—-Whexe a memorandum of any
agreement, the registration of which 15 required by Gection 28, is not sent to the
Commissioner as required by that section, the employer shall be liable to pay the full
amount of compensation which he is liable to pay under the provisions of this Act, and
notwithstanding anything contained in the proviso to sub-section (1) of Section 4, shall
not, unless the Commissioner otherwise directs, be entitled to deduct more than halt of any
amount paid to the employee by way of compensation whether under the agreement or
otherwise.

Thus if the employer fails to get the memorandum registered as required by Section 28
he becomes liable to pay compensation as payable under the provisions of this Act and not
according to un-registered agreement.

(13) Appcals.—Scctwn 30 (1) of the Act provides that an appeal shall lie to the High
Court from the following orders of a commissioner, namely :

(a) an order awarding as compensation a lump-sum whether by way of
redemption of a half monthly payment or otherwise Of disallowing a claim in
full or in part fora lump-sum;

(aa) an order awarding interest or pcnahy under Section 4-A;

(b) anorder refusing to allow redemption of @ half-monthly payment:
an order providing for the distribution of compensation among the
dependants of a deceased employee, Ot disallowing any claim of a person

alleging himself to be such dependant;

The Employee
(L&S) 97.
Managinig Director, O.RT.Co Lid. v. Rama Mohan Rao, (1988) {LLJ 200 (Orissa).

Section 29

s Compensation Act, 1929 S. 28 (2) See Roshan Deen v Preeti Lal, 2002 SCC
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under the provisions of sub-section (2) of Section 12 ; or e

{e) anorder refusmg to register a memorandum of agreement or registering thy
same or providing for the registration of the same, subject to conditions. e
Batinthe following cases such appeal shall not lie 27
(i) the appeal shall not lie against an ord
er unless a substanti sti
lawisinvolved in the appeal, and ! L I
(1i) inthe case of an order other than
an order such as is referred to in cla
. . . 5 e
unless the amount in dispute in the appeal is not less than 300 rupees z

in any case in which the parti ,
e o parties have agreed to abide by the decision of the

(iif)

{iv) ina case in which th
: e order of the Commissi .
arrived at by the parties, or R engives etfect to an agreement

noappeal by an employer und
: er cla i
N e
the appellant has deposiled e )h e Commissioner to the effect that
o5 appealed against. the amount payable under the order
been observed in Ni
tha
ags-0d principle o law that e o
o508 w that the ri - The State of Tamil Nadu,””® that it
ll?lgahun-A right of appeal as w:}:?m of appeal is not a na{ural 1-1 hntd”’ lhat e
B, by statute or by rules ha 0es 1ot exist and cannot be ass Sl e
50 mieal B ving TR assumed unless expressly
S e i byl ehich [ P ematurc of statute, e
S oy oniiong for ; Bives that right and isions
SEp preferrin ght and the provisions of
ght of appeal, tha % an appeal can i
& » that statute cannot be held b:ol be bad in law. Even ifa
substantial questio t 1o appeal shall Jie e B badlegislation.
i n of law s involved i Bt those specifi
error of ]:";“;‘lo interfere wilhlheﬁ:ded in appeal %0 Section ;P‘-’flf\ed prdersturiey
High Court of Al:dﬁnxifrddy V. Rao ,.,,‘: 85 by Commissioner onl;) i
Section 30 2 Pradesh another v. New in case of substantial
: (1) () of the Act !hheld that even when 1, -I".dm Asstirance Co. Ltd.?8? the
.7 '€ memorandy € Insurer prefers an appeal under

the
m of

that the :gg;‘::::‘; to be accompanied by a
In the ab:ndeposned with him the
when 10 accept the i ce of such a certificate
employet prefers an plea of the insure jocted appeal under clause
m *PPealand not the iréul,:a,k o i vai;?or:\tihm oL
- < S attracted only

7 ooy Co
1 mpensat
. UL g3 Hon Adt, provise
1 Rani y D,L fadrag). 10 Section 39 (
S ‘S(Kam_')‘s 1 Dei, (1995 1 1).
et of eaboTs g LU 112 (pyy

BL, T e Commgg;
Taffic Man, MMissioner
and otfers 887, New Maq acto; .
@ W (1 5 7y V. Kh .
(1998) 1 1 POULL 764 Te was g ey ) | SCC ola Hussain, (1998) |
missionen oL Mahend 4. Cargo tantial queg S) 359 where the
Raif er o m andling wnm_n‘ tion of

laja v g,
r\snm:j' ka Arm F,
d 4

law involy
Ad ved
e m. Wing v. Radha B
a Onfn?:?,'i" t); QAA“ WR 96; Golak Miil.
ills v.
Urance Co, Ud’:.M::::‘gd'n v. Indian
cvl, (1997) 11

EMPLOYEES' COMPENSATION ACT, 1923 125

1t has been held by the Supreme Court in O Prakash Batish v. Ranjit alias Ranbir Kaur
and others 23 that Section 30 of the Act provides that an appeal shall lie to the High Court
on substantial question of law. A substantial question of law will carry the same meaning
as is commonly understood. Distinction sought to be made that substantial question of law
for the purpose of @ first appeal and one for second appeal would be different, cannot be
accepted. A right to appeal under the Act is provided, both to the management as also the
workman. It is difficult to hold that whereas for the workman the High Court shall exercise
a wider jurisdiction but in the event the employer is appellant, its junsdiction would be
Jimited. The High Court unfortunately proceeded on the basis that appreciation of evidence
would also giverise tod substantial question of law-

It was clarified thatina proceeding initiated under the Act, the provisions of the CPC
or of the Evidence Act are not applicable. The Commissioner could lay down his own
procedure. He could, for the purpose of arriving at the truth, rely upon such documents
which were produced before it.

In EMM Tex Synthetics V- Om Prakash and anotlier 284 it has been observed by the
Supreme Court that in the absence of any specified form of certificate indicated in the Act
and the Rules, it cannot be said that the certificate produced by the appellanl was not in
compliance with Section 30 of the Act. 1tis admitted fact that the appellant had deposited
the awarded amount by way of a demand draft duly received by ihe office of the

Commissioner. DD was deposited alongwitha covering letter and the receipt was givenon

its copy- The High Court had refused to accept it as a certificate under the Act and
at in the absence of any

therefore, dismissed the appeal. The Supreme Court ruled th
specified form of certificate, a proof of deposit of compensation would be substantial
compliance with Section 30 of the Act. Therefore, the appellant could not be thrown outon

such a technical ground. Setting aside the judgment the High Court was requested to decide
s from the

the appeal in accordance with the law and pass reasoned order within six month:
date of supply of a cOpY of this order.
appeal under this section

(14) Period of Limitation.—The period of limitation foran
all be

is sixty days.z’“5 The provisions of Section 5 of the Limitation Act, 1963, sh
applicable to appeal under Section 30 of the Act0

In Lakshrai and others V. Dy. Comnuisstoner of Labour,257 the question of condonation of
delay was considered. The High Court of Madras held thatina country, which is abound
with illiterate masses, it cannot be expected of a class IV employee widow and minor
children to seek appropriate remedy as provided by the law within the period of limitation.
The Court allowed the appeal accordingly directing the Commissioner, Workmen’s

Compensation to decide on ments.

donation of delay is concerned the jurisdiction 15

So far as the question of con
fied that sufficient cause for

conferred on the court to condone the delay prov ided it is satis

delay has been explained.”

283. (2009)1SCC (L&S) 136

284. (2009) 2SCC (L&S) 371

285, The Employees' Compensation Act, 1923, Section 30 (2).

286. The Emplnym:s‘ Cmnpunglion Act, 1923, Section 30 (3) (as amended in 1995 w.e.f. 15.9.1995).

287. (1998)1LL] 158.

288 Drwarka Arm Factory, Bellari v. Khaja Hussain R., (1998) I LLJ 15 (K;lmataka); See also Oriental
insurance Co. Ltd. V. Sunderbat, (1998) 1 LLJ 37 (MP).




LABOUR AND INDUSTRIAL LAWS

(15) withholding of certain payments pending decision °f ?Ppcal-zso—Where
an employer makes an & | under Section 20 (1) (@), the Commissioner may and if so

i t of any sum in deposit with him di
by \he High Court shatl, withhold paymen of any po! , pending

the decision of the appedl-
16 Recovuy.—'n\e Commissioner has been authorised to recover an amount payable
under this Act, whether under an agreement for the payment of compensation
or m}wmise-as arrears of land revenue. The Commissioner is deemed tobe a public officer
within the meaning of Section 5 of the Revenue Recovery Act, 1890, while he is engaged in
the proceedings of recovery of sucit amount
RULE MAKING POWER OF THE GOVERNMENT

1. Power of the State Govermnment to make rules—The State Government has been
authorised to make rules to carty out the purposes of this Act2?L It has been provided that
in particular and without prejudice to the generality of the foregoing power given under
sub-section (1) of Section 32, such rules may provide for all or any of the following matters,
namely™: 1

(a) for prescribing-intervals 2t which and the conditions subject to which an

application for review may be made under Section 6 when i
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by amedical certificate; .

(b) for prescribing the intervals at which
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() for prescribing the classes of employers who shall maintain notice books
under sub-section (3) of Section 10, and the form of such notice-books;

(m) for prescribing the form of statement to be submitted by employers under
Section 10-A.

(n) for pre:.cribing the cases in which the report referred to In Section 10-B may
be sent to an authority other than the Commissioner;

(o) for prescribing abstracts of this Act and requiring the employers to display
notices containing such abstracts;

(p) for prescribing the manner in which diseases specified as occupational
diseases may be diagnosed;

(q) for prescribing the manner in which diseases may be certified for any of the
purposes of this Act;

(r) for prescribing the manner in which and the standards by which incapacity
may be assessed.

It has been provided that every rule made under this section shall be laid, as soon as
may be, atter it is made before the State Legislature.

2. Publication of Rules.—It has been provided that power to make rules conferred by
Section 32 is subject t0 the condition of the rules being made after previous publicauon.m
The date to be spec1fied in accordance with clause (3) of Section 23 of the General Clauses
Act, 1897, as that after which the draft of rules proposed to be made under Section 32 will
be taken into consideration, shall not be less than three months from the date on which the
draft of the proposed rules was published for general information.2 It has been further
provided that rules so made are required to be published in the Official Gazette and on
such publication, the rules shall have effect as if enacted in this Act.2%5 Thus rules are
required to be made after publication and again the rules so made are required to be
published in the Official Gazette and only such rules shall have effect as if enacted in the
Act.

3. Rules to give effect to arrangemants with other countries for the transfer of
money paid as compensation.—-The Central Government has been authorised to make
rules by notification in the Official Gazette for the transfer to any foreign country of
money deposited witha Commissioner under this Act which has been awarded to or may be
due to any person residing or about to reside in such foreign country and for the receipt,
distribution and administration in any State of any money deposited under the law relating
to Employees’ compensation in any foreign country which has been awarded to, or may be
due to any person residing or about to reside in any State. 2?6 Thus Section 35 (1) deals
with the rule-making power of the Central Government 11l respect of transfer of money
which is awarded lo any person who 1s residing or about to reside inany foreign country-

It has been further provided that no sum deposited under this Act in respect of fatal
accidents shall be so transferred without the consent of the employer concerned until the
Commissioner receiving the sum has passed order determining its distribution and
appmhonment under the provisions of Sections 8 (4) and (5) of the Act??
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293. The Empluyc-:s‘ Compensation Act, 1923, Section 34 (1).

294, Ibid, Section 34 (2).

295 Tbid, Section 34 (3)-

296. The Emplnyccy.' Compensation Act, 1923, Section 35 (1).

297. The Employves' Compensation Act, 1923, Proviso to Section 35 (1)-
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Section 35 (2) lays down that, where money deposited with the Commissioner has been
ccordance with the rules made under this section, the provisions

elsewhere contained in this Act regarding distribution of compensation by the

Commissioner deposited with him shall cease to apply in respect of any such money.

4. Rules made by Central Government to be laid before Parliament.—Every
rule made under this Act by the Central Government is required to be laid as soon as may
beafter itis made before each House of Parliament while it is in session for a total period
of30 days which may be comprised in one session or in two or more successive sessions. If
before the expiry of the session immediately following the session or the successive
sessions aforesaid both Houses agree in making any modification in the rule or both
Houses agree that rule should not be made, the rule shall thereafter have effect only insuch
modified form or be of no effect as the case may be, so however, that any such modification

;f“a:t:ll:xt shall be without prejudice to the validity of anything previously done under

hﬂmg‘;‘ :::1;:::1 that nl:&s made by lvhe Central Government be laid before the
gt :i al:b h::\ :;fore Parliament, their validity relates back to the time
il e e ‘I:’ = c.e’;he law does not provide that they }vould come into
sy Jvetep before the Parliament. Even if the Houses of the

gree that rule should not be made or the rule has been modified by the

Parhiament such annulment iti
3 t or moditicati oes :
previously done under that rule_’l‘"?0 ification does not affect the validity of anything

It may be concludi
provide protection a:gll‘:\gzr:‘\:tcd lha\' all the provisions of the Act are geared o
e working people in cases of accidents arising out of

and in the course of the
= ir empl i
provisions of the Act. ployment in the form of compensation payable under the

0ogd

PAYMENT OF WAGES ACT, 1936

1. Significance and Historical Background

~In an economy where even rminimum wages are not paid to the workers, the need to
protect the wages earned by them has greatest significance”. The Act is considered to be an
important social security step towards the welfare of the working class in order to remedy
mischiefs played by the employers. Before the codification of Payment of Wages Act, there
were several unfair labour practices pertaining to the payment of wages. The employers
did not make payment of wages in definite form, that is sometimes they made payment of
wages in cash and sometimes in kind. The wages were paid after much delay which resulted
into poverty and growing indebtedness. Not only this the employers made so many
deductions out of wages earned by the employees and ultimately they paid only a very
meagre part of it.

At that time wages were paid on varying periods though the monthly system was most
prevalent. Impositions of fines was a fairly general practice in perennial factories and
railways. There used to be other deductions from the wages paid to the workers such as,
for medical attendance, education, reading rooms, interest on advance of their own wages,
charities and religious purposes selected by the employer, etc. A common practice in the
Cotton Mills was the handing over to the weaver of cloth from his own loom spoilt in the
course of manufacture and the deduction from his wages of the wholesale selling price.
Another practice followed in some mills was the deduction of two days’ pay for one day’s
absence. The payment of wages was considerably uncertain in regard to time and amount.
Through these unfair Jabour practices the capitalists tried their level best to exploit the
labour class as much as they could.

The workers united and made several demands for regular payment of wages in
definite form and without unlawful deductions. For the first time in 1925, a private Bill
entitled “Weekly Payment Bill” was introduced in the Legislative Assembly. The Bill
sought, to remedy some of the unfair labour practices. However, it could not be passed and
was withdrawn on assurance of the Government that it would codify a law for regular
payment of wages and would check unlawful deductions and other malpractices adopted
by the employers.

In 1926, the Government of India addressed the local Governments with a view to
ascertain the position with regard of the delays which occurred in the payment of the
wages to persons employed in industry, and the practice of imposing fines on them. The
investigations and enquiries revealed the existence of abuses in both directions and the
material collected was placed before the Royal Commission on Jabour which was set up in
1929 to look into the matter. Its report revealed that the imposition of fines and making
unlawful deductions from the wages of the poor workers was the order of the day in the
Railways and the factories. The Commission recommended that legislation regarding
deductions from wages and fines was necessary and desirable. Important recommendations
of the Commission! were with regard to fines, deductions for damage or loss, deductions in

e T S e
1. G.M. Kothari, loc cit, pp. 346-47.
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