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of Arbitration Law in India

Alternative Dispute Resolution (ADR) refers to any means of settling disputes
outside of the courtroom. In other words, it refers to any method sought for
resolving disputes, other than by way of litigation. ADR is a collective term
by which the parties to any dispute can settle the issues, with or without
the help of a third party.

A dispute is essentially a lis inter partes, and the justice dispensation system
in India has found an alternative to such forms of adversarial litigation in the
form of Alternative Dispute Resolution mechanism. ADR has an advantage
of providing parties with the opportunity to reduce hostility, to resolve
conflict in a peaceful manner, and achieve a greater sense of justice in each

individual case.

Further, party autonomy safeguards the rights of parties to choose the
law and rules governing the arbitration, language, venue and number of
arbitrators in relation to the arbitration proceedings. ADR mechanisms have
proven to be one of the most effective mechanisms to resolve disputes
relating to domestic and international commercial issues.

Most common forms of ADR are negotiation, conciliation, mediation, and
arbitration. Negotiation is always attempted at the very first stage to resolve
any dispute. It is the paramount mode of dispute resolution. Negotiation
allows the parties to meet in order to settle a dispute. The main advantage
of these forms of dispute resolution is that it allows the parties themselves
to control the process and the solution.

Arbitration is a method of resolving disputes through an arbitrator
appointed by the parties in a dispute. It is an alternative method to the
regular court proceedings to settle any dispute. Arbitration has a very ancient
heritage in India. The earliest known mode of Alternative Dispute Resolution
was the Panchayat system created during the ancient Vedic ages, where the
head of a family or the chief of the community acted as the Panchayat, and

whose commands were believed to be the voice of God and was obeyed
unquestionably. It was always considered as a representative body and
whatever was its real number, it always bore the name which helped in
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Sir Elijah Impey’s Regulation, 1781, provided that, ‘judges do
recommend and so far as they can, without compulsion, prevail upon
the parties to submit to the arbitration of one person, to be mutually
agreed upon by the parties. It also provided that:

“no award of any arbitrator, or arbitrators be set aside except upon full
proof, made by oath of two credible witness, that the arbitrators had been
guilty of gross corruption or partiality in the cause in which they had
made their award.”

Regulation of 1787 laid down rules for referring suits to arbitration
with the consent of the parties. However, there was no detailed
provision to regulate the arbitration proceedings, nor any provisions
for the consequences of the award not being made in time or for the
situation when the arbitrators differed in their opinion’.

Regulation XVI of 1793 came up with provisions referring suits to
arbitration and submitting them to the decision of the Nizam. Further,
Regulations XXI of 1793 and XV of 1795 made provisions to promote
references of disputes of certain description to arbitration. They even
laid down procedure for reference, award and setting aside. They
further recommended criteria for appointment of arbitrators.
Regulation VI of 1813 allowed arbitration in suits, with respect to
rights in land and disputes regarding forcible disposition of land.
Regulation XXVII of 1814 allowed Vakils to act as arbitrators, removing
an age-old bar on their acting as such.

Madras Presidency Regulation of 1816 authorised the District Munsifs
to assemble District Panchayats for administration of civil suits for real
or personal property.

Bengal Regulation VII of 1822 allowed Revenue Officers to refer rent
and revenue disputes to arbitrators and called upon Collectors to do
the same. This dichotomy regarding arbitration in civil and revenue
courts is still recognised.

The Bombay Presidency Regulation of 1827 facilitated amicable
adjustments of disputes of civil nature by means of arbitration. It
allowed reference of present, as well as future disputes to arbitration
by means of an agreement.

Bengal Regulation IX of 1883 empowered Settlement Officers to refer
disputes to arbitration.

576th Report of the Law Commission of India on Arbitration Act, 1940, November, 1978
7Nripendra Nath Sircar, Latw of Arbitration in British India, 1942, p. 6 cited in the 76th Report of
the Law Commission of India on Arbitration Act, 1940, November, 1978, p. 6
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o After independence, the word “arbitration” was incorporated under
Entry 13 of the Concurrent List of the Indian Constitution. Upon being
a signatory to the Geneva Convention, the Parliament enacted the
Arbitration (Protocol and Convention) Act in the year 1937 to give
effect to the protocol on arbitration under the Geneva Convention.
Later in the year 1961, in terms with the New York Convention,
the Parliament enacted the Foreign Awards (Recognition and
Enforcement) Act, 1961. It was further followed by the Legal Services
Authorities Act, 1987.
e In quest of increasing the efficiency of the nation’s economy, the
government of India accepted the idea of Liberalisation, Privatisation
and globalisation, which resulted in new challenges in settling large
number of commercial disputes. It was observed that, the existing
Act of 1940 was not sufficient to address the new challenges. Hence,
the Law Commission of India and several other statutory bodies
recommended for amendment of the existing Act of 1940, to address
the issues of contemporary requirements. Accordingly, the government
of India adopted the UNCITRAL!? Model Law,”® and enacted the
Arbitration and Conciliation Act, 199614
The Act of 1996 was enacted to consolidate and to amend the law
relating to arbitration, international commercial arbitration and
enforcement of foreign arbitration awards, as also to define the
law relating to conciliation, and for matters connected therewith or

incidental thereto."®

The Act of 1996 superseded the previous Act of 1940 and brought
radical changes in the field of arbitration by introducing new concepts
like Conciliation to ensure speedy settlement of commercial disputes.
The constitutionality of the Act of 1996 was challenged in Babar Ali v.
Union of India and Others.® However, the court was of the opinion that,
the Act was not unconstitutional and in no way did it offend the basic
structure of the Indian Constitution. As long as the arbitration clause
exists, a party cannot take recourse to the civil courts for appointment
of a Receiver without evincing an intention to start the arbitration

proceedings.”

2nited Nations Commissions on International Trade Law (UNCITRAL).

Bpesigned to address the need for harmonising and improving domestic laws of arbitration as
per different systems of the world and thus, contain certain provisions, which are designed for
universal application.

1 Came into force with effect from January 25, 1996

YThe i duction to the Arbitration and Conciliation Act, 1996.

162000) 2 SCC 178 : JT 1999 (10) SC 508.

" Kalpana Kothari v. Sudha Yadav and Ors,, (2002) 1 SCC 203 : AIR 2002 SC 404.




INTRODUCTION
As a measure of fulfilling the obligations under international treaties and
conventions, the Indian Parliament enacted the Arbitration and Conciliation
Act in the year 199 in conformity with the Model Law adopted by the
United Nations Commission on International Trade Law.
ifl the field The Act of 1996 is a leap in the direction of an Alternate Dispute Resolution
hip, specialising in system. It is based upon the UNCITRAL Model Law. However, cases decided
themeAL's under the preceding Act of 1940 have to be applied with calculation for
on international determining the issues arising for decision under the New Act.

The Act of 1996 is divided into four parts. Part - I (Sections 2 to 43) deals

the United Nations with domestic arbitration including international arbitration conducted in
trage model on India. Part - II (Sections 44 to 60) deals with enforcement of foreign awards
Law.™ The Model governed by the New York Convention and the Geneva Convention. Part - 11
ems encountered by containing Sections 61 to 81, sets out the legal framework for conciliation

m‘!;ed)i and the desirability proceedings in India. Part - IV (Sections 82 to 86) deals with supplementary

the specific needs of provisions.

It may be noted that, the Preamble of the Act makes it very clear that, the
mRﬂeS, way back Parliament had enacted the Act with utmost care and almost on the same
ded to deal with the line with that of Model Law. The provisions of the Act should be interpreted
It was recommended keeping in mind the Model Law as the concept, under the present Act has
all member countries undergone major change. It will therefore, be useful to take note of the

: 5‘!{}9 the Rules for bringing corresponding provisions of the UNCITRAL Model Law. The whole object of
,Wﬁm,l?!mdings. the scheme of the Act is to secure an expeditious resolution of disputes.’
Legislative intention underlying the Arbitration and Conciliation Act, 1996

deal with International
, the same also served as a model is to minimise the supervisory role of courts in the arbitral process,” and the
ic arbitration and conciliation, with object of Arbitration and Conciliation Act, 1996 intended to provide speed?l

and alternative solution to the disputes and avoid protection of litigation.

1 Firm Ashok Traders v. Gurumukh Das Saluja, (2004) 3 SCC 155 : AIR 2004 SC 1433.
2Gas Authority of India Ltd. (GAIL) v. Keti Construction {I) Ltd., (2007) 5 SCC 38 : (2007) 6 SCR

439.
| Commercial Arbitration, Vol 3Food Corporation of India v. Indian Council of Arbitration, (2003) 6 SCC 564 : AIR 2003 SC 3011.
S s 4 Fuerst Day Lawson Ltd. v. Jindal Exports Ltd., (2001) 6 SCC 356 : AIR 2001 SC 2293
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(1) of Section 2, subject to the modification that for the word “arbitration”
occurring therein, the word “conciliation” shall be substituted.

The Supreme Court in Venture Global Engineering v. Satyam Computer Services
Ltd. and Others’ observed that, Section 1(2) expressly extends Part-I to the
State of Jammu and Kashmir so far as it relates to international commercial
arbitration giving rise to an anomaly so far as the rest of India is concerned,
unless Part] applies to international commercial arbitrations in the other
States as well.

Section 1(2) of the Act makes it clear that it extends to the whole of India.
Jammu and Kashmir being a part of India, the Act will also apply to the
State of Jammu and Kashmir. However, in terms of the proviso to sub-section
2 of Section 1 of the Act, Parts I, III and IV shall extend to the State of
Jammu and Kashmir only insofar as they relate to international commercial
arbitration.® The Delhi High Court further opined that,

“there is nothing in Section 1(2) of the Act which may compel us to depart from
the plain meaning of Section 2(2) of the Act so as to make Part-1 applicable to an
international commercial arbitration being held outside India. 22

An international commercial arbitration, can take place in India or outside

India. In case, an international commercial arbitration takes place in India,
there is no difficulty in applying the provisions of Part-1 of the Act to such
arbitration. It is only an international commercial arbitration being held
outside India that the provisions of Part-l of the Act will not be applicable.
The applicability of Parts I, Il and IV to the State of Jammu and Kashmir,
only in relation to an international commercial arbitration means that an
arbitration which is not an international commercial arbitration will not be
governed by the provisions of Parts I, TIT and IV. It shows that the domestic
arbitration in the State of Jammu and Kashmir will be governed by the laws

which may be exclusively applicable to that State.””

GENERAL PROVISIONS

Part - I of the Arbitration and Conciliation Act, 1996 covering Sections 2 to
43 disclose that, the principles contained in the said provisions are aimed
to achieve the following results:"

'Explanauon to Section 1(2), Arbitration and Conciliation Act, 1996.

#(2008) 4 SCC 190 : AIR 2008 SC 1061, also see Bhatia International v Bulk Trading S A. & Anr,
(2002) 4 SCC 105 . AIR 2002 SC 1432 : (2002) 2 SCR 411.

0 pMarriott International Inc. & Anr v. Ansal Hotels Linnted
LR 369 (Delhi).

.

R1d,

13 Supra note 10 at p. 33-34.

& Anr, AIR 2000 Del 337 : 2000 (3) Arb
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parties agrees to bound by the decision of the arbitrator in accordance with the

Taw mutually agreed upon.™® 1t is a private dispute resolution system agreed upon
by the parties, contained in the arbitration agreement, such arbitration agreement
is contained in a commercial document, and the same must be interpreted having

regard to the language used in T2

Arbitration is the process of solving an argument between people by helping them
to agree to an acceptable solution. However, both sides in the dispute have agreed
to go to arbitration. It is a reference to the decision of one or more persons, either

with or without an umpire, of some matters, which has arisen because of difference

of opinion between the parties.”

is used in several senses. It may refer either to a
1 process. A judicial process is concerned
with the ascertainment, declaration and enforcement of rights and liabilities
as they exist, in accordance with some recognised system of law. An

industrial arbitration may well have for its function to ascertain and declare,
but not to enforce, what in the arbitrator’s opinion ought to be the respective
rights and liabilities of the parties and such a function is non-judicial
In light of above mentioned definitions we can say that, following are the
essentials of arbitration:
(a) There should be some disputes among two or more parties.
(b) Parties to the dispute shall refer their dispute to a third party for his
decision by an agreement.
(©) Third party to whom the dispute re
(d) The agreement by which the parties re
is called arbitration agreement.
(e) Arbitrator should determine the
giving due consideration to the e
hearing both the sides.

The term “arbitration”
judicial process or to a non-judicia

ferred is called the arbitrator.
fer the dispute to an arbitrator

dispute in a judicial manner after
vidence produced by the parties and

Scope of Arbitration

Arbitration is usually no more and no |
sector. The arbitrator is called upon to fi

ess than litigation in the private
nd the facts, apply the law and

3rd Edn, 1997, Para 203 p 13

6Ronald Bernstein, Handbook of Arbitration Practice,
Development Corporation, AIR 2009 SC 1776

17 p Manohar Reddy & Bros v. Maharashtra Krishna Valley
(2009) 2 SCC 494

1% Cambridge Dictionaries (Online Edition),
american-english/ Accessed on 30 July, 2015

19 Collins v. Collins, (1858) 26 Beav 306 : 28 LJ Ch 186,

 Halsbury's Laws of England, 4th Edn., Vol. 2, para 502

Available at: httpJ//dictionary cambridge.org/dictionary/
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obligatory, and the arbitration which arises under a statute is called ‘Statutory
Arbitration’, Provisions of Part - [ of the Act, 1996 shall apply to Statutory
Arbitration.”

Arbitration Agreement

In order to constitute arbitration there shall be an arbitration agreement
between the parties to the dispute. Section 2(1)(b) and Section 7 of the Act
of 1996 deals with arbitration agreement.

It means an agreement by the parties to submit to arbitration all or certain
disputes which have arisen or which may arise between them in respect of
a defined legal relationship, whether contractual or not.%

(a) An arbitration agreement may be in the form of a separate agreement,

or of an arbitration clause in a contract.

(b) An arbitration agreement shall be in writing. An arbitration agreement

is treated as in writing if,

(i) The arbitration agreement is contained in a document and the
parties sign the same.

(ii) The arbitration agreement is contained in an exchange of letters,
telex, telegrams or other means of communication, which provide
a record of the agreement”’

(iii) The arbitration agreement is contained in an exchange of statements
of claim and defence in which the existence of agreement is alleged
by one party and not denied by the other party.

Section 2(1)(b) defines “Arbitration Agreement” to mean an agreement
referred to in Section 7. Section 2(1)(h) defines “party” to mean a party to
an Arbitration Agreement. Section 7(1) clearly indicates that to constitute an
Arbitration Agreement, there has to be an agreement i.e, a valid contract.
The parties have to be ad-idem on referring disputes to arbitration under
a written, signed agreement. Section 7(4)(a) of the Act provides that an
Arbitration Agreement is in writing if itis contained, inter alia, in a document
signed by the parties. Ex-facie the UIBT is not an agreement, but a merely
unilateral undertaking of the Plaintiff which is not signed by the Defendant
and thus it is not signed by the “parties” as mandated by Section 7(4)@) of
the Act®

A reference in a contract, to a document containing an arbitration clause
also constitutes an arbitration agreement. However, the contract should be in

Bgection 2(4) of the Act, 1996.

38 ucent Technologtes Inc. v. ICICI Bank Ltd, 2010 (5) RAJ 574 (Del); see also Jindal Exports Ltd v.
Fuerst Day Lawson Ltd., AIR 2010 Del 135 : (2010) ILR 5 Delhi 219,

”Tnipack Ltd. v. Ram Kishore Nagar Mal, 2007 (3) Arb LR 402 (Del)

28 Nasir Husain Films (P) Ltd. v. Saregama India Ltd, 2007 (5) Bom CR 192 : (2010) 2 Compl] 412

(Bom).
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the contract. Hence, an arbitration clause cannot be amended unilaterally by
either one of the parties to the contract® Further, it may be noted that, so
long as the provisions of the contract do not violate the Qrovisions of the
Act, nothing prevents parties from giving full effect to it.

In National Insurance Co. Ltd. v. Boghara Polyfab (Pvt.) Ltd,” it was held by
the Hon'ble Supreme Court that, an arbitration agreement cannot be invoked
under the following circumstances:

(a) Where, the obligations under a contract are fully performed and
discharged, the performance is acknowledged by full and final
discharge voucher / receipt, nothing survives in regard to such
discharged contracts;

(b) Where the parties to the contract by mutual agreement accept the
performance of altered, modified and substituted obligations and
confirm in writing the discharge of contract by performance of the
altered, modified or substituted obligations;

(c) Where the parties to an agreement by mutual consent absolve each
other from performance of their respective obligation and consequently
cancel the agreement and confirm that there are no outstanding claims
or disputes. >

(d) A contract may be non-est in the sense that, it never came légally into
existence or it was valid ab initio. In that event as the original contract
has no legal existence, arbitration clause also cannot operate, for along
with the original contract, it is also void. This principle is now to be
read subject to Section 16(1)(b).

(¢) Though the contract was legally executed the parties may put an
end to it as if it had never existed and substituted a new contract for
it, solely governing their rights and liabilities. In such an event as
the original contract is extinguished by the substituted one and the
arbitration clause of the original contract perishes with it.

The words “all disputes” in the arbitration clause were interpreted by the
Supreme Court to mean “31] disputes” that might be in existence when the
arbitration clause is invoked and one of the parties to the agreement gives
the arbitration notice to the other. On interpretation of the arbitration clause,
it was held that it cannot said to be a one-time measure and it cannot be
held that once the arbitration clause is invoked the remedy of arbitration is
no longer available in regard to other disputes that might arise in future.

The Supreme Court, however, suggested that if the parties want it to be an
one time measure, the arbitration clause can be recast making it clear that the

3 NHAI v. Bumihiway DDB Limited, (2006) 10 SCC 763 : (2006) Supp (6) SCR 586
36CMC Limited v Unit Trust of India, AIR 2007 SC 1557 : (2007) 10 SCC 751.
7 AIR 2009 SC 170 : (2009) 1 SCC 267.
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is of the opinion that, in the circumstances of the case, undue hardship
would be caused, it may on such terms, if any, as the justice of the case
may require, extend the time for such period as it thinks proper.*”?

Hence, an arbitration clause indicating that, if the contractor (s) does/do
not prefer his / their specific and final claims in writing within a period of 90
days of receiving the intimation from the railways that the final bill is ready
for payment, he/they will be deemed to have waived his/ their claim(s)
and the railway shall be discharged and released of all liabilities under
the contract in respect of these claims may not meet the legal challenge
whenever the above clause is given effect.”’

Scott-Avery clause

While parties cannot by contract oust the jurisdiction of the courts, they
can always agree that no right of action shall accrue in respect of any
differences which may arise between them until such differences have been
adjudicated upon by an arbitrator. Such a provision is often termed a Scott
v. Avery clause.

In other words, neither party shall bring any action or other legal
proceedings against the other in respect of any such dispute until such
dispute shall first have been heard and determined by the arbitrator(s), in
accordance with the Arbitration Rules and an award from the arbitrator(s)
shall be a condition precedent to any action or other legal proceedings.

Scott v. Avery*! was a case where, a policy of insurance on a ship provided
that, in the event of loss the amount of loss would be determined by the
arbitration and that; the award of arbitrator would be a condition president
to the maintainability of any suit. Accordingly, the House of Lords held that,
no action was maintainable unless the award was obtained.*®

SAMPLE ARBITRATION CLAUSES

(a) Any dispute arising out of orin connection with this contract, including
any question regarding its existence, validity or termination, shall be
referred to and finally resolved by arbitration under the Arbitration
and Conciliation Act, 1996, which Rules are deemed to be incorporated
by reference into this clause. The number of arbitrators shall be one.

gection 43(3). The Indian Contract Act, 1872.
9 Dolphin Dritling Ltd v. ONGC Ltd. 2010 (1) Arb. LR 370 (SC); See also Jay Chand Blasin v. Union

of India, AIR 1983 Del 508 : (1983) ILR 2 Delhi 599.
410 ER 1121 (1856) : [1856] 5 HLC 811.
SScott v, Avery, (1856) 5 HLC 811.
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arbitrator or board for his or their award, which shall be final and
binding on the parties.

(g) Alldisputesor differences between the partners during the continuance
of this partnership touching or concerning the construction, operation
or effect of any clause in this deed, or the transaction hereby
contemplated, or the respective rights and liabilities of the partners, or
their enforcement, or if any difference of opinion arises which cannot
be resolved and is not provided under this deed as to the advisability
of carrying on the business of the partnership or as to the act or
omission or neglect of a partner which is calculated to cause loss to
the partnership business, or as to the correctness or ascertainment
of the accounts and profit and loss of the partnership business, or
the appropriation of any funds of the partnership, or the custody of
documents, books or other things belonging to the partnership, or
the winding-up of the business of partnership, shall be referred to
arbitration of ME. ........ (hame and full address) who shall decide
the dispute or differences himself or refer it to such other arbitrator
or board of arbitrators nominated by him with the consent of the
parties to this deed for award which shall be final and binding on

the parties.

ARBITRAL AWARD

The term “arbitral award” has not been defined in the Act with any

reciseness or exactness. The definition of arbitral award as contained in
Section 2(1)(c) of the Act is of inclusive nature. Under Section 2(1) (), of
the Arbitration and Conciliation Act, 1996 an “arbitral award” includes an
interim award. ‘Award’, as defined in the Black’s Law Dictionary, is ‘the
decision or determination rendered by arbitrators or commissioners, or other
private or extra judicial deciders, upon a controversy submitted to them’.
An award may be contrasted with orders and directions which address the
procedural mechanisms to be adopted in the reference. Occasionally the
arbitral tribunal may be called upon to give a partial award, particularly
where certain items of a claim are admitted by the opposite party.

In view of the definition given under Section 2(1)(c) of the Act, an interim
arbitral award is also an award and has, therefore, to be made in the same
way as an award after hearing the parties, and on consideration of the
evidence adduced.’ An interim award is a final award at the interim stage,
viz. a stage earlier than the stage of final argument.48 Although an interim

SNTPC Limited v. Simens Atkeingesellschaft, 2005 (2) RAJ 367 (Del) : 2005 (2) Arb LR 172 (Delhi).
Y Deepak Mitra v. District Judge, 1999 (Suppl) Arb LR 329 (All).
S M/s Shyam Telecom Ltd. v. Icomm Lid., 2010 (3) Arb LR 53 (Del) : 2010 117 DR]J 642.
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before an order of the arbitrators may be held to be an interim award, it must
decide a part of the claim or an issue of liability. What the arbitrators did in this
case was to decide a preliminary issue relating to their jurisdiction. As the order
of the arbitrators does not decide the claim or even any part of the claint of any

issue of liability, it cannot be held to be an interim award.

However, an order of the arbitrator on a preliminary issue relating to
surisdiction is not to be construed as an interim award and no appeal in
such a case shall be maintainable.

If an order on the point of jurisdiction of the arbitral tribunal was to
be an interim award under the Act, Section 37 of the Act would not have
provided for appeal against an order whereby, the arbitral tribunal holds that
it has no jurisdiction. While enacting Section 16 of the Act, the legislature
was conscious that the arbitral tribunal could hold in its favour or against
itself on the point of jurisdiction. If the legislature had to treat an order
under Section 16 to be an interim award, it would not have provided for
an appeal under Section 37 where the arbitral tribunal allows the plea that
the arbitral tribunal does not have jurisdiction and the legislature would
have left challenge to such order as well under Section 34 of the Act. It
cannot be accepted that the order under Section 16 would change its nature
upon two different contingencies, that is to say, where the order rejects the
plea of no jurisdiction it becomes an interim award and where the arbitral
tribunal allows the plea of no jurisdiction it is not an interim award and
only appealable. Therefore, it can easily be interpreted that in either case it

is only an interim order and not an interim award.

The Supreme Court held that an award made by the arbitrator disregarding
the terms of the reference or the arbitration agreement or the terms of
the contract would suffer from a jurisdictional error; that an arbitrator
cannot award an amount which is ruled out or prohibited by the terms
of the agreement; because of a specific bar stipulated by the parties in the
agreement that claim could not be raised, even if it is raised and referred to
arbitration because of a wider arbitration clause, such claim amount cannot
be awarded as the agreement is binding on the arbitrator, and the arbitrator
has to adjudicate as per the agreement.

The challenger or the objector has to await an arbitral award to be rendered
before carrying the challenge or objection to court; or, if the challenger or
objector is fortuitous in the arbitral tribunal rendering an interim award,

5
1d,
% Union Of India & Another v MS. East Coast Boat Builders & Engineers Lid., ILR 1998 Delhi 797 :

1998 (47) DR] 333.
 Rajasthan State Mines and Minerals Ltd. v. Eastern Engineering Enterprises,
1999 SC 3627

(1999) 9 SCC 283 - AIR
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Interpretation of the term ‘arbitrator’ cannot be detached from the context
in which it occurs and the same cannot be interpreted in a vacuum, and has
to be made in the light of other provisions of the agreement. Where, one
clause of the agreement speaks of the expression ‘an arbitrator’ and the other
clause stipulates that, arbitration shall be conducted in accordance with the
¢ the named institution, which provided for a panel

arbitration procedure o
of three arbitrators, it was held that, adjudication of disputes shall be made

by an arbitral tribunal of three members.*

doantages of a sole arbitrator, particularly in
arbitrations involving heavy stakes, preference is for appointment of three arbitrators,
albeit not without rationale. Particularly, in the area of “international commercial
arbitration involving complex problems peculiar to special types of disputes, €8.
engineering, construction, maritime and international trading disputes, a sole
arbitrator, many a time may not be suitable for resolution of such disputes. In
such situations, the common practice is to appoint @ tribunal comprising of three
arbitrators. Even though it may involve more expense and delay than sole arbitrator
arbitration, it is still preferred as it is more effective. An arbitral tribunal of three
arbitrators is likely to prove more satisfactory to the parties, and the ultimate award

is more likely to be accepted o them.%’

Inn modern practice, despite the a

COURT

For the purpose of the Act, 1996 ‘court’ means the principal Civil Court of
original jurisdiction in a district, and includes the High Court in exercise
of its ordinary original civil jurisdiction, having jurisdiction to decide the
questions forming the subject matter of the arbitration if the same had been
the subject-matter of a suit, but does not include any civil court of a grade
inferior to such principal Civil Court, or any Court of Small Causes.*

The dispute between the parties arises on the issue as to whether the
expression ‘court’ for the purposes of Section 2(1)(€) is the Court which has
jurisdiction over the place of arbitration or whether it i the place where the
cause of action has arisen. While interpreting the provisions of Section 2(1)
(©) in Somaiya Organics (India) Ltd. v. State of LLP,* the Supreme Court made
a distinction between the expression “subject matter of the arbitration” and
the expression “subject matter of the suit”. The Court observed” that:

% Gayatri Projects Lid. v. State of Orissa 2004 (2) Arb LR 394 (Ori) : . : 97 (2004) CLT 665.
jonal Commercial Artntration, 4th Edn, 2004, p. 185

 Redfern and Hunter, Law and Practice of Internat
quoted in Sime Darby Engineering Sdn. Bhd. v. Engineers India Ltd., 2009 (7) SCC 545 : AIR 2009
SC 3158

$85action 2(1)(e), The Arbitration and Con

#(2001) 5 SCC 519 : AIR 2001 SC 1723

™ Bharat Alumi Company v. Kaiser Al

2012 (8) SCALE 333

ciliation Act, 1996,

Techmical Services Inc (BALCO), (2012) 9 SCC 552 -
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arbitration is India, shall take prospective effect after the date of the judgment.
But equally, it would be impermissible to hold that the interpretation which
has been placed by the Supreme Court on the provisions of Section 2(1)(e)
would apply only prospectively,”

While the judgment in Bhatia International v. Bulk Trading S.A. and Anr”?
has been overruled with prospective effect, the decision of the Supreme
Court independently considered various other aspects, including inter alia
as to whether within the meaning of Section 2(1)(e), the Court of the place
of arbitration would have jurisdiction of a supervisory nature that would
comprehend proceedings under Section 9 of the Act. The decision on this
aspect and the reasoning of the Supreme Court is declaratory and cannot
be regarded as being prospective. Hence, the Bombay High Court opined
that, the same being the Court within the meaning of Section 2(1)(e), has
jurisdiction to entertain an application under Section 9, once it is held that
parties by theu' agreement had accepted that the place of arbitration would
be Mumbai.”®

In the case of Fountain Head Developers” the Full Bench of the Bombay
High Court dealt with the question while interpreting Section 2(1)(e). There
the Bombay High Court considered Patel Engineering” and ultimately came
to a conclusion that the District Judge alone could be the principal Civil
Court and not any other Judge subordinate to him.

Supreme Court further observed that, although not defined under the
said Act, 1996 within the meaning of Section 2(l)(e), the term ‘Court’
would certainly mclude other judicial authorities like Special Tribunals like
Consumer Forum, etc.”®

INTERNATIONAL COMMERCIAL ARBITRATION

Section 2(1)(f) of the Act defines the term “International Commercial
Arbitration” as an arbitration relating to disputes arising out of legal
relationships, whether contractual or not, considered as commercial under
the law in force in India and where at least one of the parties is-
(i) an individual who is a national of, or habitually resident in, any
country other than India; or

7! Konkola Copper Mines Plc v. Stewarts and Lloyds of India Ltd., 2013 (4) Arb LR 19 (Bom) : 2013 (5)
Bom CR 29,

n(2002) 4 SCC 105 : AIR 2002 SC 1432 : (2002) 2 SCR 411.
7 Konkola Copper Mines Ple v. Stewarts And Lloyds Of India, 2013 (4) Arb LR 19 (Bom) - 2013 (5) Bom
CR 29

”Founlam Head Developers v. Maria Arcangela Sequeira 2007 (2) ALR 362 : AIR 2007 Bom 149.

7’5 B.P, and Company v. Patel Engineering Limited AIR 2005 SCW 5932 : AIR 2006 SC 450.

™ Fair Air Engineers (P) Ltd. and another v. N.K. Modi 1996 (6) SCC 385 : AIR 1997 SC 533.
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It was held that, Section 2(2) provided that, Part-I will apply where the
place of arbitration is in India. It does not provide where the place of
arbitration is not in India. It also does not provide that, Part-I will “only”
apply where the place of arbitration is in India. It is therefore clear that Part-I
will apply to arbitrations which takes place in India but does not provide
that, provisions of Part-I will not apply to arbitrations which takes place out
of India. By omitting to provide that, Part-I will not apply to international
commercial arbitrations which takes place outside India, the effect would
be that, Part-I would also, apply to international commercial arbitrations
held out of India. Thus, in respect of arbitrations which take place outside
India even the non-derogable provisions of Part-I can be excluded. Such an
agreement may be express or implied.%

If an agreement is entered between an Indian Company and a foreign
company, and the agreement is governed by a foreign law and the arbitration
seat is outside India, it amounts to a clear exclusion of Part-I of the Act,
1996. The provisions of Part-I of the Act would equally applicable to
International Commercial Arbitrations held outside India, unless any of the
said provisions are excluded by agreement between the parties expressly or
by implication.*®

Further, the court opined that, an International Commercial Arbitration
usually involves, five different legal systems like:

(a) The law governing the Partie’s capacity to enter into an arbitration

agreement;

(b) The law governing the arbitration agreement and the performance of

that agreement;
(©) The law governing the existence and proceedings of the arbitral
tribunal — the “curial law” of the arbitration (lex arbitri);

(d) The law or the relevant legal rules, governing the substantive issues

in dispute — the “proper law of the contract”; and

(€) The law governing recognition and enforcement of the award.”

Bhatia International case laid down the principle that in cases of international
commercial arbitrations held outside India, the provisions of Part-I would
apply unless the parties by an agreement express or implied, exclude all or
any of its provisions.

® Bhatia International v, Bulk Trading SA, AIR 2002 SC 1432 : (2002) 4 SCC 105.
¥ Dozco India Pot. Ltd, v. Doosan Infracore Co. Ltd,, 2010 (10) SCALE 691 - (2011) 6 SCC 179.

% Venture Global Engincering v. Satyam Computers Services, AIR 2008 SC 1061 : (2008) 4 SCC 190.
”:du India Ltd. v. General Binding Corporation, 2010 (2) RAJ 289 (Del) (DB) ; 2009 (3) Arb LR 162

Delhi).
% Bhatia International v. Bulk Trading S. A. & Anr,, (2002) 4 SCC 105 : AIR 2002 SC 1432 : (2002) 2
SCR 411
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SAMPLE ARBITRATION CLAUSES

(a) “All disputes arising out of or in connection with the present
contract shall be finally settled under the Rules of Arbitration of
the International Chamber of Commerce by one or more arbitrators
appointed in accordance with the said Rules.””

(b) Arbitration without emergency arbitrator: “All disputes arising out of
or in connection with the present contract shall be finally settled under
the Rules of Arbitration of the International Chamber of Commerce by
one or more arbitrators appointed in accordance with the said Rules.
The Emergency Arbitrator Provisions shall not apply.”**

LEGAL REPRESENTATIVE

‘Legal representative’ means a person, who, in law represents the estate of a
deceased person, and includes any person who intermeddles with the estate
of the deceased, and, where a party acts in a representative character, the
person on whom the estate devolves on the death of the party so acting’

Chhattisgarh High Court in New India Assurance Co. Ltd. v. Smt. Jasinta Kujur
and Ors.,*® observed that, the definition of legal representative under Section
2(1)(g) of the Arbitration and Conciliation Act, 1996, is similar to that under
Section 2(11) of the Code of Civil Procedure, 1908, i.e, ‘legal representative’
means a person who in law represents the estate of a deceased person, and
includes any person who intermeddled with the estate of the deceased and
where a party sues or is sued in a representative character the person on
whom the estate devolves on the death of the party so suing or sued.

The definition contained in Section 2(11) Code of Civil Procedure, 1908 is
inclusive in character and its scope is wide, it is not confined to legal heirs
only. Instead it stipulates that a person who may or may not be legal heir
competent to inherit the property of the deceased can represent the estate of
the deceased person. It includes heirs as well as persons who represent the
estate even without title either as executors or administrators in possession
of the estate of the deceased. All such person would be covered by the
expression ‘legal representative’” The apex court in the matter of Gujarat

% Rules of Arbitration, International Chamber of Commerce, Available at: http//www.icc.se/
skiljedom/rules_arb_english.pdf

i,

#Section 2(1)(g), The Arbitration and Conciliation Act, 1996.

% AIR 2007 Chh 107 - 2008 ACJ 1946.

7 Custodian of Branches of BANCO National Ultramarino v. Nalini Bai Naique, AIR 1989 SC 1589 : 1989

Supp (2) SCC 275.
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As observed by the Supreme Court in Sundaram Finance Limited v. NEPC
Limited,” the Arbitration and Conciliation Act, 1996 is based on UNCITRAL
Model. Hence, the provisions of this Act must, therefore, be interpreted and
construed independently. In order to get help in construing these provisions
it is more relevant to refer to the UNCITRAL Model Law.

SECTION 2(2) - SCOPE

Under Section 2(2) of the Arbitration and Conciliation Act, 1996, Part-I of
the Act, shall apply to all the arbitrations where the place of arbitration is
in India. Section 2(2) of the Act cannot be read in isolation and it must be
read along with Section 2(5) of the Act® Section 2(5) of the Act reads as
under:

“Subject to the provisions of Sub-section (4), and save insofar as is otherwise
provided by any law for the time being in force or in any agreement in force
between India and any other country or countries, this Part shall apply to all
arbitrations and to all proceedings relating thereto.”

The provisions of Part-I are by virtue of Section 2(2) explicitly made
applicable to domestic arbitration only and held that provisions of Part-I
were by nature of Section 2(2) of the Act made applicable only to domestic
arbitrations and consequently no order can be passed under Section 9
of the Act in a case where the place of arbitration was outside India.’ It
was observed that, there is no provision in Part-II, Chapter I or any other
portion of the 1996 Act applicable to foreign arbitrations under the New York
Convention, which gives the Court such a power."”

Though Section 2(2) does not stipulate that Part-I shall apply only where
the place of arbitration is in India yet, the absence of the word ‘only’ does
not change the content of Section 2(2) as limiting the application of Part-I to
arbitration where the place/seat is in India."

Hence, it is evident from the reading of sub-section 2 that, Part-I of the Act,
1996 will apply only in cases where the place of arbitration is in India and
provisions of sub-sections 3, 4 and 5 shall be read accordingly, and cannot
widen the scope thereof to include arbitral proceedings concluded outside

71999 (2) SCC 479 : AIR 1999 SC 565.
SMarriott International Inc. & Anr v Ansal Hotels Limited & Anr, AIR 2000 Del 337 : 86 (2000) DLT
873

® Keventer Agro Limited 0. Seagram Company Limited, Decided on January 27, 1998 (Calcutta High
Court ~ Unreported)

Y1,

" Bharat Aluminum Company v. Kaiser Al

2012 (8) SCALE 333.

Technical Services Inc. (BALCO), (2012) 9 SCC 552 :
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‘Section 5 of the 1996 Act, the law should be such that there is no restriction
of submitting of specified disputes to arbitration.”

~ While sub-section 3 seeks to exclude certain disputes from the operation
‘of Part-I of the Act, 1996, sub-section 4 seeks to extend its scope to certain
; il proceedings provided by the statute.”” Sub-section 3 specifically
‘saves the state law in respect of specified matters to which Madhya Pradesh
Muadhyastham Adhikaran Adhiniyam of 1983 applies. Sections 3 and 7 of said
‘Act specifically provides jurisdiction to the tribunal constituted under the
Act, 1983 in respect of the disputes which falls under the said Act

SECTION 2(4)

Under this sub-section, Part-I of the Act, except sub-section (1) of Section
40, Sections 41 and 43 shall apply to every arbitration under any other
enactment for the time being in force, as if the arbitration were pursuant to
an arbitration agreement and as if that other enactment were an arbitration
agreement, except in so far as the provisions of this Part are inconsistent ‘
with that other enactment or with any rules made there under.

‘This section is in pari materia to Section 46 of the Arbitration Act, 1940.
However, both the provisions are in so far material to provide that, the
provisions of the Act shall apply to arbitration under any other enactment
for the time being in force except in so far as the Act is inconsistent with
that other enactment or with any rules made there under.”! ‘

The expression “any other enactment” referred under this Section is one
which merely provides for the reference of a dispute to arbitration and not
to a self-contained enactment like Section 19 of the Defence of India Ae
1939 and the Rules made thereunder.”” Hence, provisions of Arbitration
do ngt apply to arbitration under Section 19 of the Defence of India
1939.

What this section provides is that, in the absence of any provision relating
to any matter connected with an arbitration in the special Act, ie, the
Defence of India Act, the provisions of the Arbitration Act shall be followed
to the extent of the omission; and for that purpose, a statutory award made
under any other enactment shall be deemed to have been made under the
Act.

Wy/iiay Kumar Sharma & Ors. v. State of Karnataka & Ors, (1990) 2 SCC 562 : AIR 1990 SC 2072.

" East Coast Shipping Co. v. MJ Scrap Pot. Lid, 1997 (3) ICC 429 (Cal).

MDD Sharma v. MP Rural Road Development Authorily, AIR 2008 MP 72 : 2008 (1) Arb LR 592
(MP).

 Spock Exchange, Mumbai v, Vinay Bubna, AIR 1999 Bom 266 : 1999 (2) Bom CR 597.

:um.ﬂ'l of India v. Ramdas Oil Mills, AIR 1968 Pat 352 (DB).
Ibid.
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1If the parties have not by themselves reached a conclusion with regard to
the manner in which the arbitral proceedings should be governed for the
resolution of disputes, they may authorise any person, including an institution
to determine the manner in which the issues should be resolved.

Such determination by a person or an institution duly authorised by
the parties shall be final and binding on both the parties to an arbitration
agreement. It may be submitted that, the provisions of this sub-section are
applicable subject to the provisions contained in Section 28 of the Act.

A conjoint reading of Section 2(6) and Section 20 leads to the conclusion
that in the event where the parties do not agree with regard to the place of
arbitration, though they are free to determine the same, then they have the
right to authorise any person, including an institution, in the case at hand,
the Joint Committee, is for deciding the venue of the arbitration, and such
decision (of the Committee) will not partake the character of adjudication
of a dispute arising out of the agreement, so as to clothe it in the character
of an award.™

SECTION 2(7)

An award made under Part-I of this Act shall be considered as a domestic
award. Though the term ‘domestic award’ is nowhere defined under this
Act, it is simple to note that a domestic award is the one where both the
parties to the said arbitration are Indians. Since all awards made under the
provisions of Part-I of this Act are considered to be a domestic award, for
recourse to Sections 34 and 37 for setting aside of the award, appeals shall
be applicable. Similarly such awards shall be enforced under the provisions
of Section 36 of this Act.

Section 9 does suggest that once an award is made an application for
interim measure can only be made if the award is a “domestic award” as
defined in Section 2(7) of the said Act. Thus, where the legislature wanted
to restrict the applicability of Section 9, it has done so specifically.32

The provisions of Part-I would apply to all arbitrations and to all
proceedings relating thereto. Where such arbitration is held in India, the
provisions of Part-I would compulsorily apply and parties are free to deviate
only to the extent permitted by the derogable provisions of Part-l. In cases of
international commercial arbitrations held out of India, provisions of Part-I
would apply unless the parties by an agreement whether express or implied,
exclude all or any of its provisions. In that case, the laws or rules chosen

I p:

Ibid.

2 pliatia International v. Bulk Trading S.A. & Anr. 2002 (4) SCC 105 : AIR 2002 SC 1432 : (2002) 2 SCR
411,
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business, habitual residence or mailing address,” and if none of the places
referred to in clause (a) can be found after making a reasonable enquiry,
a written communication is deemed to have been received if it is sent to
the addressee’s last known place of business, habitual residence or mailing
address by registered letter or by any other means which provides a record
of the attempt to deliver it 3 Such communication is deemed to have been
received on the day it is so delivered.” However, this section does not
apply to written communications in respect of proceedings of any judicial
authority*

Subject to any agreement as to the manner of service, a written
communication is deemed to be received when it is delivered to the addressee
personally or at his place of business, habitual residence or mailing address.
However, there is no Frescribed procedure for service of notice through the
court under the Act*! The court should serve the notice in the manner as
prescribed in the Code of Civil Procedure and the service should be to all
the defendants. Service to only some of them would be of no avail.?

Further, the Code of Civil Procedure (Amendment) Act, 2002 has prescribed
in Order 5, Rule 9 that, service of Summons can be made by registered post
with acknowledgment due to the defendant or its agent, or by speed post,
or by courier service approved by the court or any means of transmission
of documents including fax message electronic mail service.

However, parties are free to agree how the notice of arbitration is to
be served. Commercial contracts often contain specific provisions setting
out how service is to be effected, for example by requiring service by
registered post at a particular address and marked for the attention of a
named individual. Service of a notice of arbitration will be valid if effected
in accordance with such contractual provisions.** In such cases, the burden
of showing that there has been effective service of the communication is on
the person making service.*!

Section 27 of the General Clauses Act, 1897 provides that unless a different
intention appears, the service shall be deemed to be effected by properly
addressing, pre-paying and posting by registered post a letter containing
the document, and unless the contrary is proved, to have been effected at
the time at which the letter would be delivered in the ordinary course of

¥ Section 3(1)a).

¥Section 3(1)(b).

¥ Section 3(2).

“Section 3(3).

¥ Kawalsingh Akbar v. Baldeosingh Akbar, AIR 1957 Nag 57 (DB)

4211 Shahdad v. Mohd. Abdullah Mir, AIR 1967 J&K 120.

S urinder Kumar & Bros. v, Unton of India, 1994 (1) Arb LR 160(Del) : 52 (1993) DLT 11
8 sehumacher ta Vita Konzern v. Laurel Island Ltd. , (1993)] 1 Llyod’s Rep, 208.
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residential address does not get served in the normal course and is returned,
it can only be attributed to the addressee’s own conduct. If he is staying
away for some time all that he has to do is to leave necessary instructions
with the postal authorities either to detain the letters addressed to him for
some time until he returns or to forward to them to the address where he
has gone or to delivered them to some other person authorised by him.

The Apex Court in State of M.P. v. Hiralal and Ors.,> has again upheld
that the notices returned with postal remarks “Not available in the House",
“House Locked”, and “Shop Closed”, it must be deemed that the notices
have been served on the respondents. The Hon'ble Supreme Court in the
case of Chief Commissioner of Income Tax v. V.K. Gururaj and Ors,” held that
the notice sent by registered post, neither unserved envelopes nor AD card
received back shall be deemed as served.

Though an arbitrator has no power to order service of notice by means of
publication, if the registered notices are properly served, then the publication
must be treated as a superfluity. The arbitrator by publishing, does not
misconduct the proceedings. He did all that; the law required him to do
and something more ex abundanti cautela.®

Section 3 of the Act of 1996 therefore provides that attempt to deliver be
deemed delivery on the addressee where letter / communication was sent to
the registered / mailing address of the addressee and thus a genuine attempt
made to notify the opposite party of matters covered by the Act. In the
context of the mischief sought to be remedied by the Parliament, Section
3(1)(b) of the Act of 1996 has necessarily to be purposively interpreted and
Heydon'’s Rules applied.

A literal interpretation of Section 3 of the Act of 1996 has of necessity
of justice to be eschewed lest it become a dead letter and the intention of
Parliament defeated while the mischief targeted perpetuated. In Swantraj
and Ors. v. State of Maharashtra,” the Hon'ble Supreme Court has held that
when two contentions as to the interpretation of a provisions in the statute
claim acceptance, what must tilt the balance is the purpose of the statute, its
potential frustration and judicial avoidance of the mischief by a construction
which meets the ends of ensuring potent the remedies intended by the
Legislature. Referring to Maxwell’s work,”® the Hon'ble Supreme Court
quoted therefrom as under:

34(1996) 7 SCC 523 . (1996) 1 SCR 480.

51996 (7) SCC 275 : (1996) 1 SCR 841,

* Union of India v. Bhatia Tanning Industries, AIR 1986 Del 195 - 27 (1985) DLT 97.

(1975) 3 SCC 322 : AIR 1974 SC 517.

% Maxwell, revised by P St. J Langan, Maxwell on the Interpretation of Statutes, 12th Edn., para
137,
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stage should be discouraged. The object is not to unnecessarily prolong the
Jitigation on such objection which may be waived.*

‘Under Section 4 of the Act, a party who knows that, (a) any provisions of
this Part from which parties may derogate, or (b) any requirement under the
arbitration agreement, has not been complied with and yet proceeds with
the arbitration without stating his objection to such non-compliance, without
undue delay or, if a time limit is provided for stating that objection, within
that period of time, shall be deemed to have waived his right to so object.

Commentary on Article 4 of the UNCITRAL Model law, which corresponds
to Section 4 of the Act, 1996 is as follows:

(a) Where a procedural requirement, whether laid down in the UNCITRAL
Model law or in the arbitration agreement, is not complied with, any
party has a right to object with a view to getting the procedural defect
cured. Article 4 implies a waiver of this right under certain conditions,
based on general conditions such as ‘estoppels’ or ‘venire contra factum
proprium’.

(b) The first condition is that the procedural requirement, which has not
been complied with, is contained either in a non-mandatory provision
of the model law or in the arbitration agreement. Restriction of this rule
to provisions of law from which the parties may derogate was adopted
on the ground that an estoppel rule which also covered fundamental
procedural defects would be too rigid. It may be mentioned, however,
that the model law contains specific rules concerning objections with
regard to certain fundamental defects such as lack of a valid arbitration
agreement or arbitral tribunal’s exceeding its mandate. As regards
non-compliance with a requirement under the arbitration agreement, it
may be noted that the procedural stipulations by the parties must be
valid and, in particular, not be in conflict with a mandatory provision
of ‘this Law".

() The second condition is that the party knew or ought to have known
of the non-compliance. It is submitted that, the expression “ought
to have known” should not be construed as covering very kind of
negligent ignorance but merely those instances where a party could
not have been unaware of the defect. This restrictive interpretation,
which might be expressed in the article, seems appropriate in view
of the principle which justifies statutory impliance of wavier A

RS Jiwant v, Ircon Int'l Ltd, 2010 (3) RAJ 485 (Bom) (FB) . 2010 (1) Bom CR 529.
A Commentary to Article 4, Analytical Commentary on Draft Text of a Model Law on International
C 1 Arl i lable at: http://daccess-dds-ny. un.org/doclUNDOC!GENN&SfZMS[

PDEF/V8524418 pdf?OpenElement, Accessed on  August 13, 2015
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(e) A party who knows that, (a) Any provisions of this Part from which
parties may derogate, or (b) Any requirement under the arbitration
agreement has not been complied with and yet proceeds with the
arbitration without stating his objection to such non-compliance
without undue delay or, if a time limit is provided for stating that
objection, within that Ggeriod of time, shall be deemed to have waived
his right to so object.

The term ‘waiver’ is not strictly defined in its application in arbitral
proceedings. Considering the dictionary meaning, a person is said to waive
an injury when he abandons the remedy which the law gives him for it,
and it may be express or implied. If the appellant having a clear knowledge
of the circumstances on which he might have founded an objection to the
arbitrators proceeding to make their award submits to the arbitration going
on and allows the arbitrators to deal with the case as it stands before them
taking the chance of the decision being more or less favourable to himself,
it is too late for him after the award has been made to raise objection.®

“Waiver’ is a term which is loosely used and difficult to define where
applied to irregularities in the proceedings before the arbitrator, or in the
conduct of the arbitrator during those proceedings. It must be an intentional
act with knowledge. If a party raises objections to the award which he had
raised before the arbitrators, there is no waiver or acquiescencc.°’

Waiver is an intentional relinquishment of a known right or such conduct
as warrants an interference of the relinquishment of that right. Thus, waiver
is created upon the knowledge of all facts by both the parties. Mere silence
will not be a waiver. A person may waive the provisions made for his
individual benefit, but he cannot be deemed to have waived in law the
statutory provisions which are based on public policy.68

Waiver is the intentional or voluntary relinquishment of a known right, or
such conduct as warrants as inference of the relinquishment of such right, or
one dispenses with the performance of something one is entitled to. Waiver
also occurs where one in possession of any right, whether conferred by law
or by contract, with full knowledge of the material facts, does or forbears to
do something, the doing of which or the failure or forbearance to do which
is inconsistent with the right or his intention to rely upon or surrender of
some claim, right, privilege, or of the opportunity to take advantage of some

5 Hrinder Singh v. Nirmal Singh, 2010 (3) Raj 546 (Del) (DB); See also, SN Malhotra & Sons v. Airport
Authority of India, 2008 (2) Arb LR 76 ¢ 149 (2008) DLT 757.

%N Chellappan v. Secretary, Kerala State Electricity Board, AIR 1975 SC 230 : (1975) 1 SCC 289.

& Dharmu Saboto v. Krushna Saboto, AIR 1956 Ori 24.

S Chinoy Chalant & Co. v. Y Anjiah, AIR 1958 AP 384.
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may constitute a cause of action.”® Waiver is distinct from estoppel in that in
waiver the essential element is actual intent to abandon or surrender right
while in estoppel such intent is immaterial. The necessary condition is the
detriment of the other party by the conduct of the one estopped. An estoppel
may result through the party estopped did not intend to lose any existing
right. Thus voluntary choice is the essence of waiver for which there must
have existed an opportunity for a choice between the relinquishment and
the conferment of the right in question.”®

In the agreement executed between the parties there was no arbitration
clause, yet the contractor approached the court for appointment of an
arbitrator. In the said proceedings, a consent order was passed whereby an
arbitrator was appointed. The State thereafter participated without demur
or protest and submitted to the jurisdiction of the said arbitrator as also a
substitute arbitrator was appointed at a later point of time. It was held that,
the State was estopped on the doctrine of acquiescence and waiver from
raising objections to the competence of the arbitrator and validity of the
arbitration proceedings by averring that, there was no arbitration clause
in the agreement. Long participation and acquiescence in the proceedings
preclude such a party from contenting that, the proceedings were without
jurisdiction.

The question whether a party is estopped from challenging an award on
the ground that no arbitration agreement existed between the parties was
referred by a two judge bench of the Supreme Court’”® to a Constitution
Bench, which did not render a final verdict on the question in view of long
pendency of litigation between the parties. It was stated that, the question
should be decided at a later point of time in a more appropriate case.”

Where a party questions the very existence of the arbitration agreement
on the ground of its being a nullity, the parties to the reference are not
precluded from challenging the jurisdiction of the arbitrator or the award
made by him in spite of the fact that, they were parties to the reference and
participated before the arbitrator. When the very foundation of the reference
to the arbitrator is being shaken on the ground of the alleged invalidity
of the agreement containing the arbitration clause, the participation of the
party in the arbitration proceedings, culminating in an award will be of
no consequence and he would be entitled to move an application for a

7SC Konda Reddy v. Uniont of India, AIR 1982 Kant 50 : 1981 (2) Karl]) 276.

7 provash Chandra Daivi v. Biswanath Banerjee, AIR 1989 SC 1834 : 1989 Supp (1) SCC 487.

7 State of Rajasthan v. New Bharat Construction Co., AIR 2005 SC 2795 : (2005) 11 SCC 197.

™ Dodsal Pot, Ltd. v. Delhi Electric Supply Undertaking, AIR 1996 SC 3229 : 1996 (1) Arb LR 409.
7 Dodsal Pot. Ltd. v, Dellt Electric Supply Undertaking, (2001) 9 SCC 339
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it was held that, challenge to jurisdiction must be made not later than the
time when statement of defence is filed. If a party chooses not to object at
the appropriate time it amounts to deemed waiver.*

In Surendra Kapoor v. Prabir Kumar®® it was held that, a party having
failed to raise the point of lack of jurisdiction or absence of any agreement
between the parties to refer the matter to arbitration, preceded to participate
in the arbitration proceedings before the arbitral tribunal, and the arbitral
tribunal declared the award on conclusion of arbitration proceedings, then
such a party would be deemed to have waived his right to raise objection
either to the jurisdiction or absence of an agreement to refer the matter to
arbitration.

When a party chooses not to raise a plea, he must be deemed to have
waived any objection to the jurisdiction of the arbitral tribunal, though he
was fully aware of the terms and conditions of the agreement. Section 34(2)(a)
(iv) cannot come to his rescue as the said section cannot be read in isolation
and allowed to render otiose the provisions of Sections 4, 5 and 16 which,
in a sense, are the high points of the Act®

EXTENT OF JUDICIAL INTERVENTION

Arbitration is an alternative mode of dispute resolution mechanism. Statement
of objects and reasons of the Act, 1996 states that, the main objective of
the Act is “to minimize the supervisory role of courts in arbitral process”.
By virtue of Section 5 of the Act of 1996, either in case of domestic or
international commercial arbitration, no judicial authority shall intervene
unless otherwise expressly provided under Part-I of the Act.

The object of the Act is to see that the proceedings come to finality
without the intervention of the court, unless intervention by the court is
warranted in a given case and the same is warranted by law. It would serve
no purpose, and would rather be wasteful expense of time and resource,
if the arbitral proceedings which ought to be interdicted are allowed to
continue and culminate into an award which would not stand scrutiny in
the eye of law.”

Arbitration is an efficacious and alternative mode of dispute resolution
mechanism. If a dispute awaits resolution for years then the court would
be justified in fixing a time period while making the appointment of an

MACE Printing & Pack Put. Lid,, v. Modern Food Industries (India), 2011 (2) RA]J 261 (Del) « 2011 (121)
DR] 126,

52008 (1) RAJ 133 : 2007 (3) Arb LR 97 (Bom).

% SN Malhotra v Airport Authority of India, 2008 (2) Arb LR 76 ¢ 149 (2008) DLT 757.

% Alcove Industries Ltd. v, Oriental Structural Engineers Lid., 2008 (1) Arb LR 393,
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can be to increase with the withdrawal of appellate powers and
sheltered by the lack of publicity provided by arbitration.”

'The question remains as to what extent a court should intervene,
particularly during the arbitral proceedings? It is argued by the ones, who
favour court intervention, whether without the support of the court arbitral
proceedings may falter or be ineffective. Others maintain that the courts
should play no part during the proceedings which the parties have chosen to
solve privately. It is easier to justify some role for the courts in cases where
the parties are English and the arbitration is to follow the normal English
rules of procedure. It is less easy to justify in a “one-off” case conducted
under the rules of an international body where the parties are foreign, the
only connection with England being the parties’ choice, directly or indirectly
to hold their arbitration there. Be that as it may the powers of the court are
deliberately wide**

The policy of the legislature is to minimise the intervention of the courts
in arbitration proceedings and to confine the intervention into an exceptional
category of cases stipulated in the legislation. Excessive intervention in
arbitral proceedings is liable to render the object and purpose of facilitating
arbitration as an effective form of alternate dispute resolution in commercial
disputes. The role of the court, when it enters into the arena of commercial
disputes must be only to facilitate an efficacious and expeditious determination
of disputes.”

Under the Act of 1996, the court has been denuded of the power to enlarge
time for making and publishing an award. It is true that apparently, there is
no provision under this Act for the court to fix time limit for the conclusion
of the arbitral proceedings but the court can opt to do so in exercise of
its inherent power, on the application of either party. Where however, the
arbitration agreement itself provides the procedure for enlargement of time
and the parties consent for it, the court cannot exercise its inherent power
in extending the time fixed by the parties in the absence of the consent of
either of them®

This section prescribes the extent of judicial intervention possible in clear
terms and the courts have no jurisdiction to overstep the stipulation.97 As
per the scheme of this Act, an arbitration matter has to proceed without any
hindrance or obstruction from the courts, particularly so by writ petition.

" Alfred Arthur Hudson, Hudson’s Building and Engineering Contracts, 11th Edn, Sweet & Maxwell,
1994, p.1579.

%D, Sutton, Russell on Arbitration, 21st Edn, London, 1997, pp. 323

% Tata Industries Ltd. v. Grasims Industries Ltd., 2011 (2) Arb LR 411 (Bom) 2011 (3) Bom CR 326.

*MNBCC L, v, ] G Engg. Pot. Ltd,, AIR 2010 SC 640 : (2010) 2 SCC 385,

7 Union of India v. Popular Const. Co, AIR 2001 SC 4010 : (2001) 8 SCC 470.
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Wexauﬁned within the limited parameters of the power of judicial

held that while exercising power under Section 11(6), the Court is
required to examine and consider the question of existence and validity
arbitration clause and its scope and ambit.’

on 5 of the Arbitration and Conciliation Act, 1996 prohibits and
ns any judicial authority from interfering with the arbitration
ceedings, except in accordance with the provisions as contained in Part-I
of the Arbitration and Conciliation Act, 1996. Section 5 incorporates a limited
non-obstante clause, which restrains all judicial authorities from examining
ahd going into the questions, except as provided for and stipulated in
Part-I. To this extent, exclusive jurisdiction is vested with a court as defined
in Section 2(e) or judicial authority to decide all matters as stipulated in
Part-1. The said provision does not specifically state that the Arbitration and
Conciliation Act, 1996 shall prevail over all other existing enactments.®

The Supreme Court, referring to the provisions of the Companies Act held
that the power to wind up a company is conferred on the Company Court.
The said power cannot be the subject-matter of arbitration. By agreement, the
parties cannot confer jurisdiction on an arbitrator when the statute confers
and gives jurisdiction to a specific authority under an enactment, and the
said authority alone has the jurisdiction to decide the subject-matter to the
exclusion of other authorities.”

As far as Section 5 if concerned, it has been settled in Bhatia International
0. Bulk Trading 5.A.% and confirmed in Venture Global Engineering v. Satyam
Computer Services Ltd.® that Part-I of the Arbitration Act is applicable to
international arbitrations being held outside the territory of India subject to
one rider i.e., the same must not be expressly or impliedly excluded by the
arbitration agreement/ clause.

Section 5 of the Act which states that notwithstanding anything contained
in any other law for the time being in force, in matters governed by Part-l
of the Act, no judicial authority shall intervene except so provided in that
Part, makes the position clear. The purpose and intent of the Act clearly
would be to promote resolution of disputes by arbitration and not to take

YId.

*India Trade v, International A \ Limited, 142 (2007) DLT 342 : ILR (2007) Supp ()
Delhi 69,

‘1.

7 Heryana Telecom Lid. v. Sterlite Industries (India) Ltd., AIR 1999 SC 2354 (1999) 5 SCC 688.

:moz)Asccms: AIR 2002 SC 1432 - (2002) 2 SCR 411
(2008) 4 SCC 190 : AIR 2008 SC 1061
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 the parties. Courts can refuse to entertain writ petitions when there
n effecuve alternative remedy. However, this principle cannot be applied
rsally, and it depends upon the facts and circumstances of each case
?éfscreﬁon is given to the courts to entertain it or not.”®
‘en there is an arbitration clause in an agreement, parties to said
nent are bound to invoke the same instead of taking recourse to civil
r writ petition. A contract for supply of gas inter alia provided for an
tration clause. A dispute arose between the parties as to whether there
was any breach of obligation by either of them. Instead of resorting to
arbitration, one of the parties filed a writ petition. It was held that, when
there is an arbitration clause in the agreement, disputes will have to be
decided in arbitration only.!®

‘An alternative remedy is not an absolute bar to the invocation of the writ
jurisdiction of the High Court or the Supreme Court. The constitutional
power vested in the High Court or Supreme Court cannot be fettered by
any alterative remedy available to the authorities. Injustice whenever and
wherever it takes place has to be struck down as an anathema to the rule
of law and the provisions of the Constitution."”

When an alternative remedy and equally efficacious remedy is open to
a litigant, he should be required to pursue that remedy and not to invoke
the writ jurisdiction of the High Court. The extraordinary jurisdiction of
the court is not a panacea for all the maladies which a litigant may suffer
from. Writ jurisdiction is not to facilitate avoidance of obligations voluntarily
incurred."®

The Act of 1996 being a complete Code in itself, and Section 5 limiting
interference by judicial authorities, any attempt to extend the scope for
interference by the High Court in exercise of its extraordinary power under
Article 226 of the Constitution, would defeat the object of the Act of 1996.
Where there is a grouse by a party against the arbitral tribunal, the remedy
is to file an application under Section 16. The mere fact that, it may cause
inconvenience of having to wait till the conclusion of the arbitral proceedings
is no ground to entertain a writ petition at an intermediate stage in a manner
contrary to the legislative intent.”

:HPCL v Geella Kasturiranga, 2011 (1) Arb LR 568 (Mad) (DB)
v Nagarjuna Cerachem Pot. Ltd. v. GAIL (India) Ltd, AIR 2005 AP 151 : 2004 (6) ALT 543.
“Union of India v, Tantia Construction (P) Ltd., (2011) 5 SCC 697 : (2011) 5 SCR 397.
”Uniry Service Station v. [OC Ltd, 2008 (1) Arb LR 74 (Kant)

Cadre Estales Pot. Lid, v. Salockna Goyal, 2011 (1) RAJ 273 (Del) : 2010 (119) DRJ 457.
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xchange of letters, telex, telegrams or other means of
telecommunication which provide a record of the agreement; or

| an exchange of statements of claim and defence in which the
- existence of the agreement is alleged by one party and not denied
by the other.

e reference in a contract to a document containing an arbitration
e constitutes an arbitration agreement if the contract is in writing
the reference is such as to make that arbitration clause part of
the contract.

‘order to constitute arbitration, there shall be an arbitration agreement
the parties to the dispute. Section 2(1)(b) defines an “Arbitration

eement” to mean an agreement referred to in Section 7. Section 7(1)
clearly indicates that to constitute an Arbitration Agreement, there has to
I ‘agreement i.e,, a valid contract. It means an agreement by the parties
to submit to arbitration all or certain disputes which have arisen or which
may arise between them in respect of a defined legal relationship, whether
contractual or not”’

Section 2(1)(h) defines “party” to mean a party to an arbitration agreement.
The parties have to be ad-idem on referring disputes to arbitration under
a written, signed agreement. Section 7()() of the Act provides that an
Arbitration Agreement is in writing if it is contained, infer alia, in a document
signed by the parties. Ex-facie the UIBT is not an agreement, but a merely
unilateral undertaking of the Plaintiff which is not signed by the Defendant
and thus it is not signed by the “parties” as mandated by Section 7(4)(a) of
the Act®

In order to constitute an agreement as an arbitration agreement, it shall
comply with any or all of the following criteria:

(@) An arbitration agreement may be in the form of a separate agreement,

or of an arbitration clause in a contract.

(b) An arbitration agreement shall be in writing. An arbitration agreement

is treated as in writing if,
(i) The arbitration agreement is contained in a document and the
parties sign the same.
(ii) The arbitration agreement is contained in an exchange of letters,
telex, telegrams or other means of communication, which provide
a record of the agreement.”

7 Lucent Technologies Inc. v. ICICI Bank Ltd., 2010 (5) RAJ 574 (Del), see also [indal Exports Ltd. v
o Fuerst Day Lawson Lid, 2010 () Raj71 (De))

Nasir Husain Films (P) Ltd. v. Saregama India Lid., 200
’(50110).

Taipack Lid., v. Rant Kishore Nagar Mal, 2007 (3) Arb LR 402.

7 (5) Bom CR 192 : (2010) 2 CompL] 412
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ﬂm’a’ﬂmrahon agreement is an agreement to submit present or future
disputes. An arbitration agreement is therefore a contractual undertaking by
or more parties to resolve disputes by the process of arbitration, even
if the disputes themselves are not based on contractual obligations.®®

- In other words, an arbitration agreement is an agreement worked out
consciously by and between parties. It is a process or mechanism through
‘which the disputes that might crop up between the parties to a contractual
transaction are provided to be resolved. It is not only a common feature
but also a very crucial feature of contracts in this modern era. It has to be
construed as an independent contract in itself.*”

For the purpose of construing an arbitration agreement, the term
“arbitration” is not required to be specifically mentioned therein.*’ To
constitute an arbitration agreement for the purposes of this section as well
as Section 11, the following two requirements should be satisfied: viz.

(2) There should be an arbitration agreement between the parties to the

dispute; and

(b) It should relate to or be applicable to the dispute in regard to which

appointment of an arbitrator is sought.

In the absence of an arbitration agreement, an application for the
appointment of an arbitrator is not maintainable.”!

The essential ingredients"z of an arbitration agreement are as follows:

(a) There should be valid and binding agreements between the parties.

(b) Such an agreement may be contained as a clause in a contract or as

a separate agreement.

(0) Such an agreement deemed to be in writing, if it is contained in a
document signed by the parties or in an exchange of letters, telegrams,
telex, etc. or any other mode of communication which, provide a
record of the agreement or an exchange of statements of claim and
defence in which, the existence of the agreement is alleged by one
party and not denied by other.

(d) Parties’ intention to refer present and future disputes to arbitration.

(6) The dispute to be referred to an arbitrator is in respect of a defined
legal relationship, whether contractual or not.

:D' Sutton, Russell on Arbitration, 22nd Edn., Gweet & Maxwell, 2002, Para 2002, p. 26
‘Alakmnda Hydro Power Co. Ltd,, v. Shring Construction Co. Pot. Ltd., 2010 2) RAJ 132 (AP).
2;7“1 State Mineral Dev. Corp v. Encon Builders (1) Put. L
8.
: BSNL v, Telephone Cables Ltd., AIR 2010 SC 2671 - (2010) 5 SCC 213,
Jayant N Seth v. Gyaneshwar Apartment Cooperative Housing

i, AIR 2003 SC 3688 : (2003) 7 SCC

Seciety Lid, 2000 (1) Raj 117 (Bom).
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~ parties, or that if either party is not satisfied with the decision of the
- Authority, he may file a civil suit seeking relief, it cannot be termed
asan arbitration agreement.
- 4. But mere use of the word ‘arbitration’ or ‘arbitrator’ in a clause will
: not make it an arbitration agreement, if it requires or contemplates a
further or fresh consent of the parties for reference to arbitration. For
‘example, use of words such as “parties can, if they so desire, refer their
disputes to arbitration” or “in the event of any dispute, the parties may
also agree to refer the same to arbitration” or “if any disputes arise
between the parties, they should consider settlement by arbitration” in
a clause relating to settlement of disputes, indicate that the clause is
not intended to be an arbitration agreement. Similarly, a clause which
states that “if the parties so decide, the disputes shall be referred
to arbitration” or “any disputes between parties, if they so agree,
shall be referred to arbitration” is not an arbitration agreement. Such
clauses merely indicate a desire or hope to have the disputes settled by
arbitration, or a tentative arrangement to explore arbitration as a mode
of settlement if and when a dispute arises. Such clauses require the
parties to arrive at a further agreement to go to arbitration, as and when
the disputes arise. Any agreement or clause in an agreement requiring
or contemplating a further consent or consensus before a reference to
arbitration is not an arbitration agreement, but an agreement to enter
into an arbitration agreement in future.

In Commercial Arbitration,* the following attributes have been discussed
as the ones which must be present if the process is to be considered as
arbitration:

(@) The agreement pursuant to which the process is or is to be carried
on must contemplate that, the tribunal which carries on the process
will make a decision which.is binding on the parties to the procedural
agreement.

(b) The procedural agreement must contemplate that; the process will
be carried on between those persons whose substantive rights are
determined by the tribunal.

(©) The jurisdiction of the arbitral tribunal to carry on the process and to
decide the rights of the parties must derive either from the consent of
the parties or from an order of the court or from a statute the terms
of which makes it clear that, the process is to be an arbitration.

(d) The tribunal must be chosen either by the parties or by a method to
which they have consented.

() The procedural agreement must contemplate that the tribunal will
determine the rights of the parties in an impartial manner, with. the
tribunal owing an equal obligation of fairness towards both parties.

S

“sir Michael J. Mustill, Steward C. Boyd, The Law and Practice of Commercial A riitration, Butterworths,
London, 1982, pp. 43 - 44.
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ration agreement does not make it vague and uncertain nor, inapplicable
g enforced by the party wishing to get the disputes resolved through
ation. It is nowhere stipulated in the Act, 199, that, the parties
ﬁ,ggsgmention the name of the arbitrator in the arbitration agreement for
adjudicating the disputes that, have arisen between the parties or which may
e in future. Thus, non-mentioning of the name of the arbitrator in the
;ﬁpﬁon agreement does not make the arbitration agreement non-existent
in law.®

~ An arbitrator is a person to whom differences and disputes are submitted
by the parties. His functions are quasi-judicial in nature. The person asked to
act as an arbitrator in the settlement of disputes and to record the settlement
agreed upon by the parties, his act is not that of an arbitrator and the record
made by him is not an award, and if that record is operating itself, it was
only a contract between those who signed it.

An arbitrator’s task is to determine disputes referred to him, either as a sole
member of an arbitral tribunal or jointly with other members of the tribunal,
on the basis of the evidence and submissions according to the law chosen
by the parties or other considerations agreed upon by them or determined
by the tribunal and within the general obligation of a fair resolution by an
impartial tribunal and within the general obligation of a fair resolution by
an impartial tribunal without any unnecessary delay or expense. Despite the
apparent similarities with the role of a judge, an arbitrator is not a judge
in the sense of an appointee of the State who presides over law suits. The
authority of an arbitral tribunal arises entirely from the agreement between
the parties.>!

POWER TO REFER PARTIES TO ARBITRATION WHERE THERE IS
AN ARBITRATION AGREEMENT

Section 8 of the Act of 1996, deals with the power of the judicial authority
to refer parties to arbitration, where there is an arbitration agreement. By
virtue of Section 8, the judicial authority can direct the parties to arbitration
and decline to exercise its own jurisdiction by refusing to proceed with the
action.

An order directing the parties to arbitration can be made only if the
following conditions are satisfied:”

50 3

ﬁ“’c Classic Finance Ltd. v. Grapco Mining & Co Ltd,, 1998 (1) Arb LR 1 : AIR 1997 Cal 397.
D. Sutton, Russell on Arbitration, 22nd Edn., Sweet & Maxwell, 2002, pp. 97-98.

(2000) 4 SCC 539 ; AIR 2000 SC 1886.
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 was held by the Supreme Court that the expression “Judicial Authority”,
in Section 8 of the Act is to be understood as referring to the courts,
deﬁned in Section 2(e) and other courts, including a separate tribunal like
the ‘Consumer Forum.* It shall also include a tribunal constituted under
Section 11 of the Delhi School Education Act, 1973.%°

Under Section 8 of the present Act, the expression used is “not later than
when submitting his first statement on the substance of the dispute.” The
expression substance of the dispute” could have reference only to the merits
of the case.”®

The purpose of the expression “not later than when submitting his first
statement on the substance of the dispute” occurring in Section 8(1), is that
a party requesting for reference to arbitration must make use of the first
opportunity to have the reference and he cannot be permitted to protract
the proceedings and take such a contention at a belated stage after taking
his defence in the suit.”

In T N Electricity Board v. Sumathi>® the respondent filed a writ petition
under Article 226, claiming compensation for her husband’s death caused
due to electrocution. It was contented that, electrocution occurred due to the
improper maintenance of the electric wires by the Tamil Nadu Electricity
Board.

The Supreme Court is of the opinion® that under Section 8 of the Act,
a matter shall not be referred to arbitrator if:

(a) the parties to an arbitration agreement have not filed any application

for referring any dispute to an arbitrator.

(b) in a pending suit such application is not filed before submitting first

statement on the substance of dispute.

() such application is not accompanied by the original arbitration

agreement or duly certified copy of the agreement.

(d) the subject matter of the suit includes the subject matter of the

arbitration agreement and other dispute.

(¢) some parties to the suit are not parties to the arbitration agreement.

In a recent decision of the Supreme Court in Travancore Devaswom Board
©. Panchami Pack Pot. Ltd,*® while considering the provisions of Section 16(2)

“SPB & Cov. Pntcl Engg L., (2005) 8 SCC 618 : AIR 2006 SC 450
M t Sentor Secondary School v. Vijay Kumar, (2005) 7 SCC 472 : AIR

“zoos sc 3549
;qu Ltd. . Manoharan, 2005 (3) KLT 1025 : 2005 (3) KLJ 129.
58
4 AIR 2000 SC 1603 : (2000) 4 SCC 543,
Sllknnya Holdings (P) Ltd. Jayesh H Pandya, AIR 2003 SC 2252 : (2003) 5 SCC 531.
2005 (1) KLT 690 (SC) - (2004) 13 SCC 510.
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tion of the arbitration agreement later would make Section 8
- to such an application.
‘the object and purpose of the word “accompany” in Section
not be read and understood to mean that the arbitration
or a copy thereof must be annexed to the application. If it is
vailable with the court or if it is not disputed or if it is produced
event of a dispute when such dispute is raised, it can still be said that
ment had accompanied the petition. The word ‘accompany’ used in
must be reasonably and realistically understood.*
tion contemplated by Section 8 can arise only at the first instance
pponent and defendant in a judicial proceeding, or at the highest,
i at the instance of the judicial authority, when the judicial authority
 to know of the existence of an arbitration agreement.*®
gertiﬁed copy of the same. The original agreement or a certified copy of the
the requirement in order to entertain an application under Section
8 of the said Act. Supreme Court lays down the ratio that the mandatory
requirement under Section 8(2) of the said Act must be complied with.”’
~ Incase where there is an arbitration clause in the agreement, it is obligatory
court to refer the matter in terms of the arbitration agreement, and
‘nothing remains to be decided in the original action, namely, in the suit
that has been instituted by the first respondent herein, after an application
is made under Section 8(3) of the Act, except to refer the dispute to the
arl r. It is nothing but mandatory for the civil court to refer the dispute
to the arbitrator.®®
. In view of the mandatory language provided under Section 8 of the Act,
the main objects of the Act itself are as under:*’
" (a) to comprehensively cover international commercial arbitration and
conciliation as also domestic arbitration and conciliation;
(b) to make provision for an arbitral procedure which is fair, efficient and
‘capable of meeting the needs of the specific arbitration.
' (©) to provide that the arbitral tribunal gives reasons for its arbitral
~ award;
(d) to ensure that the arbitral tribunal remains within the limits of its
jurisdiction;

—_—

ZM o General Manager, Southern Railways, 2006 (2) KLT 390 ; 2006 (4) Arb LR 14:) (Keralh.x).
Ardy International (P) Ltd. and Anr. v. Insprration Clothes & U and Anr,, (2006) 1 SCC 417 : 2005 (9)
SCALE 302,

o
‘.N- Radhakrishnan v. Maestro Engineers, (2010) 1 SCC 72 : (2009) 15 SCR 371
.-‘;s»!"" Kalpana Kothari Appellant v. Smt. Sudha Yadav & Ors., (2003) 117 CompCas 660 (P&H)

,.,2:' eneral Manager, Northern Railway, New Delhi v. Metal Powder Co. Ltd., (2007) 1 ML] 769 : 2007-1-LW
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ower is conferred under a special statute and it is conferred
court of the land, without laying down any special condition
f that power, the general rules of procedure of that court would

preme Court made it clear that the grant of an interim prohibitory
or interim mandatory injunction are governed by well-known

'that it is difficult to imagine that the Legislature intended to make

| of the Act, dehors the accepted principles governing the grant of

rim orders.”*

‘Section 9 of the Act, a court can pass interim order before or during

making of any arbitral award. However, such interim orders shall

e the enforcement of any award so passed. Under Section 9 of the

court can pass interim orders for:

(a) the appointment of a guardian for a minor or person of unsound mind

- for the purpose of arbitration proceedings.

"(B)‘ the preservation, interim custody or sale of any goods which are the

" subject matter of the arbitration agreement.

(c) securing the amount in dispute in the arbitration.

?@'fbe detention, preservation or inspection of any property or thing
““ which is the subject matter of the dispute in arbitration.
r@ interim injunction or appointment of a receiver.

The Supreme Court held that an application for interim measures under
on 9 can be made in India, even though the place of arbitration is in
{ fyxeign country.75 The court further held that, that power of the court to
S an interim order under Section 9 is conferred on the District Court.
en the power is conferred under a special statute and it is conferred
i ordinary court of the land without underlying any special condition

' i!;(%ﬁse of that power, the general rules of procedure that court would
It was held by the Supreme Court that the purpose of enacting Section 9
d with the Model Law of UNCITRAL rules is to provide “interim measures
Protection”. The order passed by the court shall fall within the meaning
OF the expression “an interim measure of protection” as distinguished from
an all time or permanent protection.”

fo—
N ==
ldgw'u' Steels Ltd v. Orissa Manganese and Minerals Pot. Ltd, AIR 2007 SC 2563 - (2007) 7 SCC

:ﬂlﬁﬁa International v, Bulk Trading SA, AIR 2002 SC 1432 : (2002) 4 SCC 105 : (2002) 2 SCR 411.
AW Constructions Co. (P) Ltd. v. Kalinga Mining Corporation & Others, (2007) 6 SCC 798 : AIR

WW SC 2144,

“Firm Ashok Traders v. Gurumukk Das Saluja, AIR 2004 SC 1433 : (2004) 3 SCC 155.
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dy is on behalf of the court, i.e, the applicant will be holding it
stodia legis.

e, if even after the notice, the borrower does not appear or
ippears to the court that the borrower is deliberately evading
then it is open to the applicant to pray for such reliefs as are
ry, which may even include the sale of vehicle and the matter
ly be heard ex parte and orders passed in exercise of discretion of
court.

is served. Before closing the application, the court shall also
in whether the applicant has taken steps to initiate the arbitral
dings. If the applicant has not done so, then orders shall be
assed putting the applicant on terms as laid down in the Sundaram
Finance case® because Section 9 depends on a close nexus with the
~initiation of arbitral proceedings.
- As regards the expenditure incurred for keeping the vehicle in custody,
‘the applicant shall bear it until the respondent is served and appears.
- After that, the court shall hear the parties and pass orders.
~ (f) The remuneration for Advocate Commissioners appointed by this
" court shall be commensurate with the work done, since the financiers
~ will shift this burden only on the already beleaguered borrower.
Art le 23 of the ICC Rules permits parties to apply to a competent judicial
for interim and conservatory measures. Therefore, in such cases
plication can be made under Section 9 of the said Act.*
er, by virtue of Section 17 of the Act, during the arbitral proceedings
tbitral tribunal may at the request of a party order a party to take any
measure of protection as the tribunal may consider necessary in

W&)f the subject matter of the dispute.
- The powers under Section 9 as available to the court and the powers under

17 as available to the arbitral tribunal, to make interim measures,
I dent. There may be certain degree of overlapping between the
0 provisions, but the powers under Section 9 are much wider inasmuch as
they extend to the period, pre and post the award, as well as with regard to
the ubject-matter and nature of the orders. The pendency of an application
under Section 17, therefore, does not denude the court of its powers to make
an order for interim measures under Section 9 of the said Act.”

(€] o note 80,
1\’”"’\ h"’nkmaﬂonn!‘v, Bulk Trading S.A. & Anr., 2002 (4) SCC 105 : AIR 2002 SC 1432 : (2002) 2 SCR




in which it occurs and the same cannot be interpreted in a vacuum,
to be made in the light of other provisions of the agreement. Where,
of the agreement speaks of the expression “an arbitrator”, and
‘clause stipulates that arbitration shall be conducted in accordance
with the arbitration procedure of the named institution, which provided for
of three arbitrators, it was held that, adjudication of disputes shall
de by an arbitral tribunal of three members.”

s to an arbitration agreement are free to determine the number of
bitrators. However, such number shall not be an even number.’ Where
number of arbitrators is not determined, the arbitral tribunal shall
of a sole arbitrator. Further, if parties fail to determine the number
of arbitrators, the arbitral tribunal shall consist of sole arbitrator.*
,gl’arty autonomy in the arbitration agreement must be given due importance
While construing the importance of the parties.5 Section 10(1), gives the
freedom to the parties to determine the number of arbitrators, provided that
such number shall not be an even number.®
 Section 10 deviates from Article 10 of the UNCITRAL Model Law only in
the sense that Section 10(1) of the Act provides that despite the freedom given

i
9'SCC 619 : AIR 2004 e
2, l,,.mo“ 2(1) (d), The Arbitration and Conciliation Act, 1996. .
Projects Ltd. v State of Orissa, 2004 (2) RAJ 696 (Or) : 2004 (2) Arb LR 394 (Orissa)
tction 10(1), The Arbitration and Conciliation Act, 199.
Section 10(2), The Arbitration and Conciliation Act, 19%6.
Derby Eng. SDN BHD v. Engineers India Ltd., AIR 2009 SC 3158 : (2009) 7 SCC 545.
M’l Cotton Mills Pot. Ltd. v. Vinod Tejraj Gowani, 2014 (6) ABR 1.
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On disputes having arisen, an arbitrator was appointed by
‘and the other party was asked to give consent to the
‘that arbitrator as the sole arbitrator. The opposite party had
cur with the appointment of the nominated arbitrator as the
and had nommated another arbltrator as per thc terms of the

Single Judge relying on a judgment of the Andhra Pradesh
-in Sri Venkateswara Construction Company v. Union of India,"*
agreement for arbitration by two arbitrators was construed as an
nt for reference to a sole arbitrator, and relying on two judgments
ourt, Wipro Finance Ltd. v. Sandplast India Ltd,"> and Marine Container
South) Pot. Ltd. v. Atma Steels Ltd," where sole arbitrators were
d even though the arbitration agreements were for the appointment
itrators, had held that an agreement for appointment of two
 is not an agreement within the meaning of Section 10(1) of the
consequently Section 10(2) comes into play and the Arbitral Tribunal
of a sole arbitrator.

‘precedents referred to hereinabove had also held that an arbitration
ement which provides for an even number of arbitrators will not be
’on that count only, and it was held that in those circumstances the
agreement is to be deemed to be for reference to a sole arbitrator.
lar view was also taken in North East Securities Ltd. v. Sri Nageshwara
Is and Drugs Pot. Ltd."> In view of the precedents discussed above, it
‘be held that the arbitration agreement is void solely for the reason
contemplated arbitration by an even number of arbitrators. Section
‘the Arbitration and Conciliation Act, 199 shall be applicable in the
and the arbitral tribunal is to consist of a sole arbitrator.

'n.

afesnwarg

noteof

APPOINTMENT OF ARBITRATORS'®
1 11 of the Arbitration and Conciliation Act, 1996 lays down the
P‘Wedule for the appointment of an arbitrator as follows:
F A person of any nationality may be an arbitrator, unless otherwise
- agreed by the parties.
- 2. Subject to sub-section (6), the parties are free to agree on a procedure
k for appointing the arbitrator or arbitrators.

,n\
WAIR 2001 AP 284 - 2001 () Atb LR 619 (AP)
2006( 3) Raj 524 (Delhi).
o] mAzb LR 341 (Delhi) : (2000) ILR 2 Delhi 532.
2001 1) Arb LR 70 (AP).
s“‘m 11, The Arbitration and Conciliation Act, 199.

i AXRST W



or institution
ted by him, in

e agreement of

77

Arbitration Tribunal

Chief Justice may make such scheme as he may deem appropriate
dealing with matters entrusted by sub-section (4) or sub-section (5)

- sub-section (6) to him.

e more than one request has been made under sub-section (4)

sub-section (5) or sub-section (6) to the Chief Justices of different

ligh Courts or their designates, the Chief Justice or his designate to

hom the request has been first made under the relevant sub-section

] alone be competent to decide on the request.

(A)»Where the matters referred to in sub-sections (4), (5), (6), (7), (8) and

.~ to “Chief Justice” in those sub-sections shall be construed as a
- reference to the “Chief Justice of India.”

~ (b) Where the matters referred to in sub-sections (4), (5), (6), (7), (8) and
O (10) arise in any other arbitration, the reference to “Chief Justice”
> in those sub-sections shall be construed as a reference to the Chief
Justice of the High Court within whose local limits the principal
Civil Court referred to in clause () of sub-section (1) of Section 2
is situated and where the High Court itself is the court referred
to in that clause, to the Chief Justice of that High Court.

Section 11 of the Arbitration and Conciliation Act, 1996 would relate to
appointment of arbitrators. The section postulated that a person of any
‘nationality may be appointed an arbitrator unless otherwise agreed by the
parties. Sub-section (2) laid down that the parties were free to agree on a
procedure for appointing an arbitrator or arbitrators. Sub-sections (2) to (8)
dealt with the procedure for appointment of an arbitrator.

" Under sub-section (3) in absence of an agreement referred to in sub-
‘section (2) in an arbitration with three arbitrators, each party should appoint
‘one arbitrator and the two appointed arbitrators should appoint the third
‘arbitrator who should act as the presiding arbitrator. An event of failure of
sub-section (3) was contemplated and remedial measures for such purpose
‘Were provided for under sub-section (4).

‘Sub-section (4) provides that in the event of the appointment procedure
In sub-section (3) is applied, and any party to the arbitration agreement fails
appoint an arbitrator within 30 days of the receipt of a request to do so

the other party, or the two appointed arbitrators fail to agree on the
td arbitrator within 30 days from the date of their appointment, the Chief
ce or his designate, on a request from either party could make such an
tment.
section 11(5) of the Arbitration and Conciliation Act, 1996 specifies
g an agreement under sub-section (2) in an arbitration by a sole
¢lf the parties fail to agree on the arbitrator within 30 days from
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that the power exercised by the Chief Justice under Section 11(6) of the Act
is not an administrative power; it is rather a judicial power.

An order under Section 11(6) as made by the designated Justice, is an
administrative order, and hence amenable to writ jurisdiction under Article
296 of the Constitution subject to the rule of alternative remedy.”?

It was held by the Supreme Court that Arbitration and Conciliation Act,
1996 is applicable only when the place of arbitration is in India. If the contract
of an Indian company with a foreign company contains an arbitration clause,
specifying New York to be the place of arbitration, a petition before the
Chief Justice of India or his nominee for appointment of an arbitrator is not
maintainable.”

Section 11 of the Arbitration and Conciliation Act, 199 is a complete
code. The extent of the right of an appointing authority under the arbitration
agreement to constitute the arbitral tribunal, and specifically the terminus
of such power was considered by the Supreme Court in Datar Switchgears
Ltd? and Punj Lloyd Ltd.”

Datar Switchgears Ltd. which was subsequently followed by Punj Lloyd Ltd.,
laid down that the right of the party to constitute an arbitral tribunal did
not cease after the expiry of 30 days, but such right ceased when a petition
under Section 11 of the Arbitration and Conciliation Act, 1996 was filed
after the expiry of the period of 30 days from the date of the receipt of the
demand for arbitration.

Therefore, in terms of Datar Switchgears Ltd. and Punj Lloyd Ltd., a party
can constitute the arbitral tribunal even after the expiry of 30 days from the
date of receipt of the demand, however, such appointment was required to be
made prior to a petition under Section 11 of the Arbitration and Conciliation
Act, 1996 was filed. Once such petition was filed after the expiry of 30 days,
the right to appoint the arbitrator ceased.

Hence, it is understood that, neither Datar Switchgears Ltd. nor Punj Lloyd
Ltd,, answers the question whether or not the Chief Justice or his designate
should have due regard to the qualification required of an arbitrator by the
arbitration agreement of the parties and other considerations as are likely to
secure of an appointment of an independent and impartial arbitrator once
a petition under Section 11 came up for considerations.

In other words, whether or not the Chief Justice or his designate was free
to appoint any arbitrator of their choice, once the person or the institution
entrusted under the arbitration agreement to constitute the arbitral tribunal

:Sfﬂe of Orissa v. Gokulananda Jena, (2003) 6 SCC 465 : AIR 2006 SC 450.

< Shrejee Traco (1) Pot. Lid. v. Paperime International Inc., (2003) 9 SCC 79

”Dﬂ'u Switchgears Ltd, v. Tata Finance Ltd. & Anr, 2000 (8) SCC 151 : 2000 (7) SCALE 204.
Punj Lloyd Ltd. v. Petronet MHB Ltd., 2006 (2) SCC 638.
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equired to be made by an arbitrator, from the date of his appointment and
throughout the arbitral proceedings, without any delay.”

GSection 12 casts a solemn duty on an arbitrator, who is put in a position
of a judge to disclose to the parties his interest. The entire scheme of
Act 26 of 1996 rests on the foundation of the arbitrator being impartial
and independent. A person approached for his possible appointment as an
arbitrator, is required to inform the person approaching him of circumstances
which are likely to give rise to justifiable doubts as to his independence or
impartiality.

The disclosure is not whether the arbitrator is, in fact, independent or
impartial, but of circumstances which are likely to give rise to justifiable
doubts as to his independence or impartiality. The object of Section 12(1) is
that the person, appointed as an arbitrator should ever be above reproach.
The very fact that Section 11(8) (b) of Act, 1996 requires the Chief Justice
or his designate, in appointing an arbitrator, to have due regard to other
considerations as are likely to secure the appointment of an independent
and impartial arbitrator, would emphasise the importance placed by the Act
on the independence and impartiality of the arbitrator.

The basis to determine whether or not there are justifiable doubts as to
the independence or impartiality of the arbitrator is whether the party to
the dispute would have a reasonable apprehension in his mind about the
independence of the arbitrator and not whether the arbitrator thinks that he
is capable of being impartial *®

The disqualification under Sections 12(1) and (2) does not relate only to
pﬁ-reference disputes. Otherwise, the expression ‘throughout the arbitral
proceedings’ would be rendered otiose. ‘Throughout the arbitral proceedings’
must mean the existence, or arising of such circumstances even during
the course of arbitral proceedings, which give rise to any doubt as to the
independence of the arbitrator.>*

Section 12 of the Act casts a duty on the arbitrator, where the obligation
continues throughout the arbitral proceedings, i.e, whenever such facts come
into being during the arbitral proceedings. What the law stipulates as a
disqualification to become, or to remain an arbitrator in a given dispute is not

the existence of actual bias, but the existence of such facts and circumstances
as are ‘likely to give rise to justifiable doubts as to his independence and
impartiality/*®

® National Highways Authority of India v. Bunihiuway DDB Ltd. (JV), (2006) 10 SCC 763 : 2006 Supp

1,(6) SCR 586 >

uMuerm Roongta v. S. Jagannath Tibrewala, 2005 (1) Arb. LR 103 (Bom) 2005 (1) Bom CR :,:S

”Husmukhla! H. Doshi v, Justice M.L Pendse, 2001 (1) Arb LR §7 (Bom) : 2000 (3) Bom CR 672
Alcove Industries Ltd,, v. Oriental Structural Engmeers Lid., 2008 (1) Arb LR 393 (Del).
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While failure to disclose in writing, without anything more, may not
ordinarily necessitate an inference that non-disclosure is only because
circumstances exist which are likely to give rise to justifiable doubts as to
the independence or impartiality of the arbitrator, if a party to the dispute
has information as to the existence of such circumstances, it is always open
for him to make a challenge.

It may not be understood that this court has laid down that in no case
would failure to make a disclosure in writing necessitate an inference of the
existence of circumstances giving rise to justifiable doubts as to independence
or impartiality of the arbitrator, for it is not beyond the realm of possibility
that an arbitrator, with a view to avoid informing the parties in writing
of his being so circumstanced as to give rise to justifiable doubts as to his
independence or impartiality, may well choose not to make such a written
disclosure.

While Section 12 prescribes the grounds for challenge, Section 13
prescribes the challenge procedure, and under sub-section (1) thereof subject
to sub-section (4), the parties are free to agree on a procedure for challenging
an arbitrator. Under sub-section (2), the challenge to an arbitral tribunal may
arise in two different situations.*!

A person who intends to challenge an arbitrator may do so within fifteen
days of his becoming aware of the constitution of the arbitral tribunal.
He may also challenge an arbitrator thereafter on his becoming aware
of any circumstances referred to in sub-section (3) of Section 12. Thus,
even before he becomes aware of the circumstances referred to in Section
12(3), sub-section (2) of Section 13 enables a party to challenge an arbitrator
within fifteen days of his becoming aware of the constitution of the arbitral
tribunal.*?

A conjoint reading of Sections 12 and 13 w
grounds of challenge mentioned in Section
under Section 13 for such a challenge must be adh
challenge is unsuccessful, a party has necessarily to particip
proceedings and his remedy, to question the unsuccessful challenge, is only
by way of an application under Section 34 to set aside the award after the
award is passed by the arbitrator.”®

Where a statute creates different authorities to exercise their respective
functions there under, each of such authorities must exercise the functions

within the four corners of the statute If a statute has conferred a power

ould show that, on any of the
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ered to and, if the
ate in the arbitral
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Section 13(2) provides a right to challenge an arbitrator. It also prescribes
the forum before which such a challenge is maintainable. Without stopping
merely at prescribing a right and laying down the procedure, Section 13(5)
also indicates the remedy available if the challenge under Section 13(2) is
unsuccessful.”

While there is a conceivable logic to permit continuance of the arbitral
proceedings following an unsuccessful challenge to the arbitrator, there is
no apparent rationale to exclude the invocation of any other provision of the
Act for redress to a party in default, in a fact situation, justifying the same.
In other words/if circumstances envisaged in Section 12(3) of the Act exist, a
party failing to raise the challenge based thereon under Section 13(2), in our
considered opinion, cannot be debarred from availing a remedy otherwise
available to him under the Act. To put it differently, failure of such a party
to file an application under Section 13(2) on the grounds under Section 12(3)
of the Act would not act as an estoppel against him™.

Unless the arbitrator challenged under sub-section (2) withdraws from his
office or the other party agrees to the challenge, the arbitral tribunal shall

decide on the challenge.® Under Section 13(3) if there is a challenge to the
continuance of the arbitrator or his appointment the arbitral tribunal must
decide the challenge.**

If the parties have failed to adopt a procedure for challenging an arbitrator,
a party who intends to challenge an arbitrator shall within fifteen days after
becoming aware of the constitution of the arbitral tribunal or after becoming

likely to give rise to justifiable doubts as to his

aware of any circumstances
a written statement of the reasons for

independence or impartiality, send
the challenge to the arbitration tribunal.

An objection as to the jurisdiction of an arbitrator has to be filed within 15
days after the party raising the objection to the jurisdiction becomes aware
of the constitution of the arbitral tribunal. After the said period has expired,
objection cannot be entertained since; it would be of no consequence.”

If it was to be so construed, on such a challenge being made and, unless
the arbitrator withdraws from his office or the other party agrees to the
challenge, the arbitral tribunal is statutorily bound, under Section 13(3),
to decide on the challenge. Section 13(3) takes note of the possibility of an
arbitrator, on his being challenged, recusing himself or for the parties to the

ST Chennai Metro Rail Limited o MJs, Lanco Infratech Limited, 2014 (2) Arb LR 341 (Madras) : 2014 (2)

CTC 427.
2Siate of Arunachal Pradesh v. Subhash Projects & Marketing Ltd, (2006) 3 GLR
5.;5“ (Gau).
“Sedivn 13 (3), The Arbitration and Conciliation Act, 1996.
szsSumtamm Finance Ltd. v. NEPC India Ltd, 1999 (2) SCC 479 : AIR 1999 SC 565.
Vikesh Chugh v. BLB Lid., AIR 2009 Del 80 : 2008 (4) Arb LR 196 (Delhi).
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extraordinary jurisdiction under Article 226 and/or for that matter under
Article 227 of the Constitution of India.

‘Where an arbitral award is made under sub-section (4), the party
challenging the arbitrator may make an application for setting aside such an
arbitral award in accordance with Section 34 In other words, sub-section 5
of Section 13 gives right to the aggrieved party to challenge such an award
passed by the arbitrator, under Section 34 of the Act on the ground which
the party had made out in its application before the Tribunal asking the
Tribunal to recuse itself.>

Under the provisions of Section 13(5) of the Act, the party challenging
the arbitrator had a right to make an application for setting aside such an
arbitral award in accordance with Section 34 of the Act. Section 13(5) of the
Act specifically provides a right to the party aggrieved to challenge the final
award if his initial challenge to the arbitration had not been successful.

A careful look at Section 13(5) and Section 34(2) (a) (v) would show that
if a party challenges an arbitrator under Section 13(2) and suffers an order
of rejection by the arbitral tribunal, he can include it as one of the grounds
of challenge to the final award, in terms of Section 13(3). Independent of
Section 13(5), Section 34(2) (a) (v) enables a party to seek to set aside the
award on the ground that the composition of the arbitral tribunal was not
in accordance with the agreement of the parties. Therefore, it is not possible
to hold that Sections 13 and 14 are not mutually exclusive. They are in fact,
mutually exclusive, as per the scheme of the Act®

In view of the above, the only remedy available to the petitioner is to
challenge the arbitrator in a manner prescribed by Section 13(2) before the
arbitral tribunal itself. If the petitioner’s challenge is accepted, then the
petitioner can nominate its own arbitrator and together with the arbitrator
of the first respondent, they can nominate the third arbitrator.”

If the petitioner’s challenge is rejected, then the only remedy open to the
petitioner is to participate in the proceedings and defend itself. If an award
is passed against the petitioner and the petitioner chooses to challenge the
same under Section 34, it would then be open to them to include a challenge
to the constitution of the Tribunal also as one of the grounds, by falling
back upon Section 13(5).”

:Scclion 13(5), The Arbitration and Conciliation Act, 1996

“Nmu Walia v. Inderbir Singh Uppal & Anr., 160 (2009) DLT 55 (2009) 155 PLR 43.
Ms Satish Chander Gupta and Sans v. Union of India and Others, 2003 (1) Arb LR 589 P H : (2003)
133 PLR 164
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without a remedy and the said remedy becones available as soon as the arbitral

i is made by the Arbitrator or the arbitral tribunal.

Further, in Bharat Heavy Electricals Ltd. v. C.N. Garg and Ors,” it was
observed that:

The legislature was more than cautious while providing in explicit termt that no
judicial Authority shall intervene except where so provided (Section 5). Thus clear
mandate is to bar judicial interference except in the manner provided in the Act.
Conversely if there is no provision to deal with a particular situation, Courts
cannot assume jurisdiction and interfere. Comparing this legislation with the
earlier legislation on the subject-namely the Arbitration Act, 1940, the message is
loud and clear. The legislature found mischief in various provisions contained in
the Arbitration Act, 1940 which would enable a party to approach the Court time
and again during the pendency of arbitration proceedings resulting into delays
the proceedings. Law makers wanted to do away with such provisions. So that
arbitration proceedings are not unduly hampered. The very purpose of arbitration,
which is an alternate Dispute Redressal Forum, is defeated once the Courts interfere
with these proceedings. The experience in the working of the old Arbitration Act
showed that it was resulting in more delays than in civil suits. Therefore, not only
such provisions were omitted in the new Act, provision in the form of Section 5
was inserted to convey the message. The scheme of the new Act is clear enough,
i.e. during the arbitration proceedings Court’s interference is done away with. The
new Act deals with the situation even when there is challenge to the constitution
of the Arbitral Tribunal. It is left to the Arbitrator to decide the same in the first
instance. If a challenge before the Arbitrator is not successful, the Arbitral Tribunal
is permitted to continue the Arbitral proceedings and make an Arbitral award.
Such a challenge to the constitution of the Arbitral Tribunal before the Court is
then deferred and it could be only after the arbitral award is made that the party
challenging the Arbitrator may make an application for setting aside an arbitral
award and it can take the ground regarding the constitution of Arbitral Tribunal
while challenging such an award. Thus course of action to be chartered in such
contingency is spelt out in the Act itself. Court interference on basts of petitions
cha!lenging Arbitral Tribunal during the pendency of the arbitration proceedings
would be clearly against the very spirit with which the Arbitration and Conciliation
Act, 1996 has been enacted. The mischief which existed in the earlier enactment
and.is sought to be removed by the present enactment cannot be allowed to be
introduced by entertaining writ petitions in the absence of any provision in fhe
new Act in this respect, A statute is an edict of the legislature and the conventional
way of inl‘erpreting or construing a statute is to seek the ‘intention” of its maker.

712001 (57) DR} 154 (DB),
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" To conclude we could say that there is no provision in the Act empowering

the court to terminate the mandate of the arbitrator who has entered upon

the reference and/or to substitute the same with an arbitrator appointed by
this court. The necessary corollary is that the challenge to the appointment
of the arbitrator must be raised by the petitioner before the arbitral tribunal
jtself. If such challenge succeeds, the petitioner shall have no cause for
ievance left. If, however, the petitioner is unable to succeed before the
arbitral tribunal, it shall have no option except to participate in the arbitral
ings and if aggrieved by the arbitral award, to challenge the same

in accordance with the provisions of Section 34 of the Act.”

TERMINATION OF MANDATE OF ARBITRATOR

By virtue of Section 15(1), the mandate of an arbitrator shall terminate:
a. Where he withdraws from office for any reason; or
b. By or pursuant to agreement of the parties.

Section 15(1) of the Arbitration and Conciliation Act, 1996 provides that
in addition to the circumstances set out in Sections 13 and 14, the mandate
of an arbitrator shall terminate inter alia by or pursuant to agreement of the
parties.73

That the parties are obliged to give effect to the terms of the agreement
and that the contract had to be adhered to as closely as possible and that
corrective measures have to be taken first, before approaching the court as
the last resort. The Supreme Court held that the emphasis of Section 11 is
on the terms of the agreement being adhered to, as closely as possible and
that the court may be asked to do what had not been done.”

The Supreme Court held that if the opposite party did not make an
appointment within 30 days of the demand, as stipulated in the contract,
the right to make appointment would not get forfeited, but would continue.
However, such appointment, though made after 30 days, should have been
made at least before the first party made an application under Section 11,
seeking the appointment of an arbitrator.”

The court further held that if no appointment has been made by the
opposite party till the application under Section 11(6) has been mad'e, the right
of the opposite party to make an appointment ceases and is forfeited.

™ Ahluwalia Contracts (India) Ltd. v, Housing and Urban Development Corporattan, 2008 (100) DR] 461

2007 (4) Arb LR 539 (Delhi)

Oaks Management Consultancy Pot. Ltd. v. Worldwide
,‘(4) MhL] 584.

gl‘;’o'”lfm Railway Administration v. Patel Engineering Conpany,

Media Pot. Lid., 2012 (7) ALLMR 646 : 2012
2008 (10) SCC 240 : 2008 (11) SCALE

)
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wpglabedm the agreement; and (ii) that the right would automatically cease
and get forfeited, the moment a petition under Section 11(6) is filed 2
~ Section 11(6) of the Act has application only when a party or the concerned
n had failed to act in terms of the arbitration agreement. When Section
15(2) says that a substitute arbitrator can be appointed according to the rules
that were applicable for the appointment of the arbitrator originally, it is
not confined to an appointment under any statutory rule or rule framed
under the Act or under the Scheme. It only means that the appointment of
the substitute arbitrator must be done according to the original agreement
or provision applicable to the appointment of the arbitrator at the initial
stage.™

If the sentence is read as a whole, it would be absolutely clear that the
Supreme Court did not construe Section 15(2) as a mandate for appointment
of the substitute arbitrator in accordance with the agreement between the
parties. The Supreme Court therefore did not end the sentence with the
phrase “according to the original agreement”, but went on to use the words
“or provision applicable to the appointment of the arbitrator at the initial
stage” meaning thereby a provision other than that contained in the original
agreement.®!

The term “rules” in Section 15(2) obviously referred to the provision for
appointment, contained in the arbitration agreement or any Rules of any
Institution under which the disputes were referred to arbitration.

Section 15 specifies additional circumstances in which the mandate of an
arbitrator shall terminate and also provides for substitution of an arbitrator.
Sub-section (1) of this Section lays down that in addition to the circumstances
referred to in Sections 13 and 14, the mandate of an arbitrator shall terminate
where he withdraws from office for any reason or pursuant to agreement
of the parties. Sub-section (2) of Section 15 postulates appointment of a
substitute arbitrator in accordance with the rules that were applicable to the
appointment of the original arbitrator.*

The Supreme Court further observed that sub-sections (3) to (5) of
Section 11 refer to cases where there is no agreed procedure. Sub-section
(2) provides that subject to sub-section (6) the parties are free to agree on
a procedure for appointing the arbitrator or arbitrators. Sub-secti.on (6) sets
out the contingencies when party may request the Chief Justice or any

3 (4) SCC 35 : AIR 2013 SC 1479
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P

A plea that the arbitral tribunal is exceeding the scope of its authority
shall be raised as soon as the matter alleged to be beyond the scope of its
authority, is raised during the arbitral proceedings.”

‘The House of Lords held that where a case or statute had not been brought
to the court’s attention and the court gave the decision in ignorance or
forgetfulness of the existence of the case or statute, it would be a decision
rendered per incuriam.” These principles have been accepted to form part of
Indian law. These principles were highlighted by the Hon’ble Apex Court,
most notably in State of U.P. v. Synthetics and Chemicals Ltd.”®

The arbitral tribunal may, in either of the cases referred to in sub-section
(2) or sub-section (3), admit a later plea if it considers the delay justified ™

The arbitral tribunal shall decide on a plea referred to in sub-section (2) or
sub-section (3) and, where the arbitral tribunal takes a decision rejecting the
plea, continue with the arbitral proceedings and make an arbitral award.”

In Unik Accurates Pot. Lid. v. Sumedha Fiscal Services Ltd.” a learned
single judge of the Calcutta High Court held that under Article 227 of the
Constitution, an arbitral tribunal was subject to the supervisory jurisdiction
of the High Court and, therefore, an order passed by an arbitral tribunal
under Section 16 of the Act could be challenged before the High Court by
way of a writ petition.

In M/s Archon v. Sewda Construction Co.,”’ the Gauhati High Court held that
the mere existence of an alternative remedy by way of an appeal against the
impugned order of the Arbitrator would not by itself be a bar to the High
Court exercising its powers under Articles 226 and 227 of the Constitution.
This decision is again distinguishable on facts. The question whether the
jurisdiction under Article 226 could be exercised even when Section 16(6)
read with Section 16(5) Arbitration and Conciliation Act, 1996 requires the
aggrieved party to await the passing of the award was not considered by
the Gauhati High Court.

A party aggrieved by such an arbitral award may make an applic‘thion
for setting aside such an arbitral award in accordance with Section 34.

If an application under Section 16 of the Arbitration and Conciliation Act
is allowed by the learned arbitrator, it will have no grievance left. If not, the

"Section 16(3), The Arbitration and Conciliation Act, 199
Hudders field Police Authority v. Watson, (1947) 2 All ER 193.
"(199!) 4 SCC 139 : (1991) 3 SCR 64.
Section 16(4), The Arbitration and Conciliation Act, 19%.
Section 16(5), The Arbitration and Conciliation Act, 1996.
2003 (4) Raj 571 (Cal).
2004 Legal Eagle 2877 (Gau).
Section 16(6), The Arbitration and Conciliation Act, 199.
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m\-'a‘p"plicaﬁon for setting aside such an award in accordance with Section
34 of the Act®

By virtue of Section 17 (1) of the Act, an arbitral tribunal may at the
request of the party, order a party to take any interim measure of protection
as the tribunal may consider necessary in respect of the subject matter of the
dispute. However, such power will be subject to the agreement between the
parties. The arbitral tribunal may also order a party to provide appropriate
security in connection with the measure ordered by it.

CONDUCT OF ARBITRAL PROCEEDINGS

Sections 18 to 27 of the Act, 1996 deals with the proceedings of arbitral
tribunal. Following are main principles regarding the conduct of arbitral
proceedings. By virtue of Section 18 of the Act, 199 the parties shall be
treated with equality and each party shall be given a full opportunity to
present his case.

By virtue of Section 19 of the Act, 1996 the arbitral tribunal shall not
be bound by the Code of Civil Procedure, 1908 (5 of 1908) or the Indian
Evidence Act, 1872 (1 of 1872). The arbitral tribunal has no jurisdiction to
entertain a claim in the nature of a suit for enforcement of a mortgage,
since that constitutes an action for the enforcement of a right in rem; and the
arbitral tribunal has proceeded on the basis of the admissions made by the
appellants, but Order 12, Rule 6 of the Code of Civil Procedure, 1908 would
have no application in an arbitral proceeding since Section 19(1) of the Act
of 1996 provides that the arbitral tribunal shall not be bound by the Code
of Civil Procedure, 1908 or by the Indian Evidence Act, 1872

The fact that the arbitral tribunal is not bound by the provisions of the
Code of Civil Procedure, 1908 is not to indicate that the tribunal commits an
error of jurisdiction in drawing guidance from the fundamental principles
which are embodied in procedural law. What Section 19(1) of the Arbitration
and Conciliation Act, 1996 does, is to indicate that the strict principles
governing the law of civil procedure and evidence, will not bind the tribunal.
But that is quite distinct from the position that the arbitral tribunal wot;ld
be acting within jurisdiction in looking at those fundamental principles.

The Hon'ble Supreme Court observed that the general principles of
the Code of Civil Procedure, 1908 relating to discovery and inspection of
documents, would not be attracted in arbitration proceedings under the Act.

*BASF Styrenics Pot. Lt v. Offshore Industrial Construction Pot. Lid, AIR 2002 Bom 289 : 2002 (4)

Bom CR 661,
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Under Section 20 of the Act of 1996, the parties are free to agree on the
.of arbitration. Failing any agreement referred to in sub-section (1) of

Section 20, the place of arbitration shall be determined by the arbitral tribunal

: regard to the circumstances of the case, including the convenience
of the parties.

1t had been held that the place of arbitration is wholly irrelevant for
deciding the jurisdiction under Section 2(1) (e). There is a distinction in
the law between the venue of arbitration and the place of arbitration. Sub-
sections (1) and (2) of Section 20 deal with the place of arbitration, while
sub-section (3) provides for the venue of arbitration.”®

However, the place of arbitration is that which is agreed upon between
the parties under sub-section (1) and failing such an agreement that which
is determined by the tribunal under sub-section (2) of Section 20. Parties
may initially agree to a particular place as a seat of arbitration, but there is
nothing in sub-section (1) of Section 20 which prevents them from agreeing
subsequently to another place as the seat of arbitration."®
Notwithstanding sub-section (1) or sub-section (2), the arbitral tribunal
may, unless otherwise agreed by the parties, meet at any place it considers
appropriate for consultation among its members, for hearing witnesses,
experts or the parties, or for inspection of documents, goods or other
property.”

The Supreme Court in the case of Sanshil Chemicals Industry v Oriental
Carbons and Chemicals Ltd.'® has contemplated a contingency wherein an
Arbitrator can determine the place of arbitration:

+.. Section 20 is the provision which sees that the parties are free to agree on the
place of arbitration and failing upon any agreement, then under sub-section (2) it
has to be determined depending upon the circumstances of the case and convenience
of the parties. A conjoint reading of Section 2(6) and Section 20 therefore leads to
the conclusion that in the event, parties do not agree with regard to the place of
arbitration, though they were free to determine the same then they had the right
to authorise any person including an institution and in the case in hand the Joint
Committee is such an institution for deciding the venue of the arbitration and such
deciston of the Committee will not partake the character of adjudication of a dispute
arising out of the agreement, so as to clothe it the character of an award.
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Act. The material words occu
arbitral proceedings.” This clearl
can pass interim orders, ie, during

ceedings or before the

‘There is no reason as to why Section 9 of the 1996 Act should not be
literally construed. Meaning has to be given to the word ‘before’ occurring in
the said section. The only interpretation that can be given is that that court
can pass interim orders before the commencement of arbitral proceedings.
Any other interpretation, like the one given by the High Court will have the
effect of rendering the word ‘before” in Section 9 as redundant. This is clearly
not permissible. Not only does the language warrant such an interpretation
but it was necessary to have such as provision in the interest of justice.

However, for such a provision, no party would have a right to apply for
interim measure before notice under Section 21 is received by the respondent.
It is not unknown when it becomes difficult to serve the respondents. It was,
therefore, necessary that provision was made in the Act which could enable
a party to get interim relief urgently in order to protect its interest.
Reading the section as a whole it appears to us that the court has jurisdiction
to entertain an application under Section 9 either before arbitral proceeding
of during arbitral proceedings or after the making of the arbitral award but
before it is enforced in accordance with Section 36 of the Act.**

It is settled that a party has a right to apply for interim protection even
before notice under Section 21, for referring the dispute to arbitration is
received by the respondent. Thus, in the facts of the case it cannot be
said that the dealer had no right to approach the competent civil court
under Section 9 of the Arbitration and Conciliation Act, 1996 for grant of
interim protection before making a request for the dispute being referred to
arbitrator under Section 69 of the Dealership Agreement.””

It is now settled law that it is not competent to the parties by agreement
to invest a court with jurisdiction which it does not otherwise possess but if
there are more than one forums where a suit can be filed, it is open to the
parties to select a particular forum and exclude the other forums in regqrd
to claims which one party may have against the other under a contract.”®
_ Itis well settled that the parties cannot, by an agreement, confer
Jurisdiction upon the court, not possesses by it under the Code.” It is a
settled principle that the place where the agreement has been entered into
between the parties is also a place where part of the cause of action arises,
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nts all documents they consider to be relevant or may add a reference

to the documents or other evidence they will submit.

- Apart from that, Section 19(2) of the Act provides for the parties to
agree on the procedure which however is subject to Part - I which contains
Sections 2 to 43. Hence, it would be quite clear that Section 23(1) of the Act
was mandatory and was not subject to any contract to the contrary. The

scedure to be followed could be agreed but the requirement to file a claim
statement containing the claims and relief was mandatory™.

‘Unless otherwise agreed by the parties, either party may amend
or supplement his claim or defence during the course of the arbitral
proceedings, unless the arbitral tribunal considers it as inappropriate to
allow the amendment or supplement having regard to the delay in making
it.

By virtue of Section 24, unless otherwise agreed by the parties, the arbitral
tribunal shall decide whether to hold oral hearings for the presentation
of evidence or for oral argument, or whether the proceedings shall be
conducted on the basis of documents and other materials: Provided that
the arbitral tribunal shall hold oral hearings, at an appropriate stage of the
proceedings, on a request by a party, unless the parties have agreed that no
oral hearing shall be held.

The proceeding under Section 34 of the Arbitration and Conciliation Act,
1996 is a proceeding within the meaning of Section 24(1) (a) and Section 24(1)
(b) of the Code of Civil Procedure, 1908. Thus, it is a proceeding before a
civil Court>*

However, parties shall be given sufficient advance notice of any hearing
and of any meeting of the arbitral tribunal for the purposes of inspection
of documents, goods or other property.

Sections 24(1) and (2) make it clear that in the absence of agreement it is
for the arbitrator to decide whether oral hearings should be conducted or not.
But, once it is decided to hold oral hearing, parties shall be given sufficient
notice of hearing and of any meeting of the tribunal for the purpose of
inspection of documents, books or other property. Section 24(3) of the Act,
1996 makes it compulsory that all statements and other information supplied
to theasarbitral tribunal i:»y one party shall be communicated to the other

party.
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the description of any document to be produced or property to be
inspected.
| ourt may, within its competence and according to its rules on taking
ence, execute the request b?' ordering that the evidence be provided
to the arbitral tribunal,® and the court may, while making an order
i sub-section (3), issue the same processes to witnesses as it may issue
t of defence in in suits tried before it.*’
arbitral tribunal Persons failing to attend in accordance with such process, or making any
that failure in itself other default, or refusing to give their evidence, or guilty of any contempt
nt; to the arbitral tribunal during the conduct of arbitral proceedings, shall be
subject to the like disadvantages, penalties and punishments by order of the
court on the representation of the arbitral tribunal as they would incur for
the like offences in suits tried before the court.*
otherwise agreed by Notwithstanding anything contained under Section 27 of the Act, 1996
the expression “Processes” includes summonses and commissions for the
t to it on specific issues to be examination of witnesses and summonses to produce documents.*

relevant information or to
evant documents, goods or

so requests or if the
shall, after delivery of his

; where the parties have
0 present expert witnesses in
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‘ n all documents, goods 0f
with which he was provided

, 1996 the arbitral tribunal, or 2
bunal, may apply to the court for
such an application shall specify’
the Bl'ld Easiaskitrajors :s"“"“ 27(3), The Arbitration and Conciliation Act, 1996.
relief sought; .,S'c“"“ 27(4), The Arbitration and Conciliation Act, 1996.

Section 27(5), The Arbitration and Conciliation Act, 1996.
Section 27(6), The Arbitration and Conciliation Act, 199.
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‘appearing in Section 34 should be given a wide meaning, so as
‘within its fold, the fundamental policy of India, the interest of
ce or morality and patent illegality.®

on 28(1)(a) of the Arbitration and Conciliation Act, 1996 requires an
‘tribunal to decide the dispute in accordance with the substantive
: r the time being in force in India.* However, a court can set aside
an arbitral award, only if any of the grounds mentioned in Sections 34(2)(a)

gy ¥ (i) to (v) or Sections 34(2)(b)(i) and (i1), or Section 28(1)(a) or 28(3) read with
ate in India: Section 34(2)(b)(ii) of the Act, are made out.’

(b) in international commercial arbitration;

(1) the arbitral tribunal shall decide the dispute in accordance with the rules
of law designated by the parties as applicable to the substance of the

n Act, 1996 cast an dispute;

-accordance with the (if) any designation by the parties of the law or legal system of a grven country

ip Act, 1932 being a shall be construed, unless otherwise expressed, as directly referring to the

the petitioners to file an substantive law of that country and not to its conflict of laws rules;

(iii) failing any designation of the law under clause (a) by the parties, the arbitral
tribunal shall apply the rules of law it considers to be appropriate given

the dispute in accordance all the circumstances surrounding the dispute,

tion arises only by reason of an Where there is no express choice of law governing the contract as a whole,
be denied that the arbitrator has or the arbitration agreement as such, a presumption may arise that, the
allowing the party to file an law of the country where the arbitration is agreed to be held is the proper

e Arbitration and Conciliation law of the arbitration.® For determining the system of law with which the
the disputes in accordance transaction has its closest and most real connection, the court has to examine
ed; yet the question as to the various factors such as the place where the contract was made, the form and

under Section 28(1)(a) of the object of the contract, the place of performance, the place of residence or
6 arises only as a matter of resolution business of the parties, reference to the court having jurisdiction and such
der the contract.” other links.”
in Section 28(1)(a) of the Arbitration and Where, the parties have not expressly or impliedly selected proper law,
tribunal is obliged to decide a disput® the courts imputes an intention by applying objective test to determine what
of India, that includes the Indian the parties would have as just and reasonable persons intended as rcgards
>roperty Act, 1882 and other such laws the applicable law had they applied their mind to the question. The judge
e substantive provisions of law or the has to apply the proper law for the parties in such circumstances by putting
terms of the contract, it would be patently
Section 34; and the phrase “Public Policy :on & Natural Gas Corporation Limited v. Saww Pipes Limited, 2003 (5) SCC 705 - AIR 2003 SC 2629.
Ms, Chﬂmﬁa v. M/s. Shlok Chemicals, Appeal No. 397 of 2012 in Arbitration Petition No. 832 of
Mills Limited and Another 3. G. M di o ’Zﬂl, decided on January 21, 2013, Bombay High Court. o
AIR 2003 AP 415 - 2003 3) ALD 418, o). Engineers (P) Ltd. v. Union of India, 2011 (5) SCC 758 : AIR 2011 SC 2477
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4"fh“é arbitral tribunal shall decide ex aequo et bono or as amiable
gomposifeur, only if the parties have expressly authorised it to do so'. In
view of Section 28(2) of the Act, without consent of the parties, the Arbitral
unal cannot grant any relief in equity”. The arbitral tribunal under
Section 28(2) can act as amiable compositeur and can decide ex aequo et bono
only if parties have expressly authorised it to do so.

Section 28(2) specifically provides that the arbitrator shall decide ex aequo
et bono (according to what is just and good) only if the parties have expressly
authorised him to do so. Similarly, if the award is patently against the
statutory provisions of substantive law which is in force in India or is passed
without giving an opportunity of hearing to the parties as provided under
Section 24 or without giving any reason in a case where parties have not
agreed that no reasons are to be recorded, it would be against the statutory
provisions. In all such cases, the award is required to be set aside on the
ground of “patent illegality”.

The arbitrator, in finding that the deficiency was so large that the
customary allowance didn't apply but that a larger allowance must be
made and at the same time the buyer had no sufficient cause to reject the
goods, but purported to make a new contract between the parties, which
he had no power to do, and that the award should be remitted for his
reconsideration.'®

The phrase ex aecquo et bono means ‘according to equity and conscience.’
In relation to the expression amiables compositeurs the Black’s Law Dictionary
refers to ‘Amicable compounders’ and states that ‘amicable compounders
are arbitrators authorized to abate something of the strictness of the law
in favour of natural equity’"® Amiables compositeurs is a French expression
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Section 29(1) of the Act, 1996 says that, unless otherwise agreed by the
ties, in arbitral proceedings with more than one arbitrator, any decision
wbitral tribunal shall be made by a majority of all its members.
anding sub-section (1), if authorised by the parties or all the
ers of the arbitral tribunal, questions of procedure may be decided by
iding arbitrator.”
on 29 of the Arbitration and Conciliation Act, 1996 empowers the
award interest from the date of decree only. It has, however, been
held that while passing a decree in terms of the award, the court can award
interest for the period during which the proceedings were pending in the
court, ie, the period from the date of institution of proceedings for the
enforcement of the award in the court till the passing of the decree in cases
arising after the Interest Act, 1978.2

SETTLEMENT

Section 30 of the Act, 1996 speaks about ‘settlement’. Section 30 confers the
power on the arbitral tribunal to encourage settlement, and if during the
arbitral proceedings, the parties settle the dispute themselves, the arbitral
tribunal shall terminate the proceedings, and if requested by the parties and
1ot objected to by the arbitral tribunal record the settlement in the form
of an arbitral award on the agreed terms. The arbitral award shall state
the reasons upon which it is based unless the parties have agreed that no
reasons are to begiven or the award is an arbitral award on agreed terms
under Section 30.

Itis not incompatible with an arbitration agreement for an arbitral tribunal
to encourage settlement of the dispute and, with the agreement of the parties;
the arbitral tribunal may use mediation, conciliation or other procedures at
any time during the arbitral proceedings to encourage settlement.”’

Sub-section (1) of Section 30 is indicative of the legislative intent that
during the pendency of arbitral proceedings, it is open to an arbitral tribunal
to Encourage parties to resolve their disputes by recourse to mediation,
onciliation or other procedures that would lead to a settlement. It is a duty
of the arbitrator to encourage settlement and, therefore, the learned arbitrator
Would get power to hold an inquiry to find out whether the parties had

&
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tion proceedings. Under sub-section (2), if parties settle their
uring arbitral proceedings, the arbitral tribunal shall terminate the
£ If the parties request the tribunal to record the settlement in
of an arbitral award on agreed terms, the tribunal is empowered
. It gets clear from this discussion that, unless all the parties to the
settlement make a request to the arbitrator, the arbitrator cannot make an
award on the basis of the settlement.*®

An arbitral award on agreed terms shall be made in accordance with
Section 31 and shall state that it is an arbitral award,” i.e, an arbitral award
on agreed terms is to be made in accordance with Section 31 and it has the
same effect as any other arbitral award on the substance of the dispute. In
other words, sub-section (3) lays down that an arbitral award on agreed
terms has to be made in accordance with the provisions of Section 31.%
Section 31 of the Act, 1996 mandates that, the arbitral award shall be made
in writing and shall be signed by the members of the Arbitral Tribunal.*®

An arbitral award on agreed terms shall have the same status and effect
as any other arbitral award on the substance of the dispute.”’ The arbitral
tribunal is empowered to take recourse to mediation, conciliation or other
procedures to encourage settlement. If during the arbitral proceedings
parties settle the dispute, it is for the arbitral Tribunal to terminate the
proceedings.*

If a settlement agreement is arrived at under Section 74, during the course
of conciliation, it will have the same status and the same effect, as if it is an
arbitral award on agreed terms and on the substance of the dispute rendered
by an arbitral Tribunal under Section 30.*"

By the deeming fiction that is created by Section 74, a settlement agreement
has the same effect and status as if it is an arbitral award on agreed terms
on the substance of the dispute rendered by an arbitral tribunal under
Section 30. The effect of a conciliated settlement is under Section 74 that the
settlement agreement has the same status and effect of an arbitral award on
agreed terms on the substance of the dispute under Section 30.

xr‘hﬂb’lﬂl' Abdullabhai And Anr, v. Mohammed Hussain Abdullabkai And Anr, 2004 (3) Arb LR 371
Bom . 2004 (6) Bom CR 4.
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Bhupendra K iyalal Thakkar v. Jatinbhai Hashmiukhbhai Vakharia, Special Civil Application No. 1252
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Section 30(4), The Arbitration and Conciliation Act, 19%6.
Futuristics Offshore Services and Chemicals Lid v. il and Natural Gas Corporation Ltd, Arbitration
Application No. 168 of 2012 decided on September 28, 2012 (Bombay High Court).
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N e




73 satisfying the
f an arbitral awarg

the settlement of dispute
ngs are terminated and the
. Therefore, to enable the
, there has to be a request made

=

and 32 makes it clear that, the law
between the parties to an arbitrator

: that an arbitral award shall be nl-;!de
y the members of the arbitral tribunal®. It

liges the members of the arbitral tribunal/
writing and to sign it and sub-section (9
e award would be delivered to each
would normally be delivered to the
: High Court clearly overlooked that what
' was the delivery of a copy of the award signed by the
tribunal /arbitrator and not any copy of the award

and Ors,, (2000) 6 SCC 179 : AIR 2000 SC 2281
2003 SC 3493 : 2003 (1) Arb LR 651 (SC)- %
- Vimla Singh and Ors, 2004 (2) ARB LR 147 M

Malang of Arbitral Award and Termination of Proceedings 115

e purposes of su!a-section (1) of Section 31, in arbitral proceedings
re than one arbitrator, the signatures of the majority of all the
of the arbitral tribunal shall be sufficient so long as the reason
itted signature is stated.* In Hindustan Zinc,V the Supreme Court
‘an award contrary to the substantive provisions of law or the
ns of the Act or the terms of the contract would be patently illegal
and if it affects the rights of the parties would be open to interference of
the court under Section 31(2).

Section 31(2) of the Act permits a situation where under there can be a
situation where the award may not be signed by all the members of the
tribunal and still it ought to be construed as an award. The provisions of
Sections 31(1) and (2) are very clear. It is ultimately the operative award
which is executed under Section 36 of the Act ,and when Section 31(1) states
that the award shall be made in writing and shall be signed by the members
of the arbitral tribunal, it is the document signed by all the three of them
which will have to be construed as the award of the arbitral tribunal and
not the one signed by two or one who is dissenting. Section 31(2) provides
for an exceptional situation, that is where the signature of a member of the
tribunal for some reason or the other is not available.’

Section 31(2) only provides that for a valid award, the signatures of a
majority of the members of the arbitral tribunal shall be sufficient so long as
the reason for any omitted signature is stated. Section 31(2) does not dispense
with the requirement of all the members of the arbitral tribunal being a
party to and participating in the making of the award. The arbitrators may
differ. However, it is necessary that they all participate in the making of the
award. Until and unless the award is made and published, each member of
the arbitral tribunal is entitled to take any view in the matter. An award
cannot be made or even be said to be finalised unless all the members of
the arbitral tribunal are parties thereto.

The only formality dispensed with by Section 31(2) is the requirement
of the signature of the minority members of the arbitral tribunal being
appended to the award. However, the participation of the members of the
arbitral tribunal whose signature is not appended to the award in the making
of the award is mandatory.* In terms of Section 31(2) of the Arbitration and
Conciliation Act, 1996, the “Signatures of majority of all the members of the

\bitral Tribunal shall be sufficient so long as the reasons for any omitted
Signature is stated”, was mandatory.
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tion proceedings can be terminated by an order of the arbitral
. hich order can only be passed when claimant withdraws the
claim or when the parties to the reference agree on the termination of the
5 1g or the arbitral tribunal finds that, continuation of the arbitral
' has become unnecessary or impossible. As per stipulations of
this Section proceedings cannot be said to have been terminated unless
final award has been made by the arbitral tribunal or on the joint request
depicting agreement of parties have been made to the arbitral tribunal to
terminate proceedings and in pursuance thereof the arbitral tribunal had
agreed to terminate the arbitral proceedings.%

Though the withdrawal of claim by does not amount to the termination of
proceedings, in case if such move is opposed by the respondent, then, it is
up to the arbitral tribunal to determine whether there is a legitimate interest
on the part of the respondent in obtaining a final settlement of the dispute,
and such a decision of the arbitral tribunal shall be final and binding on
both the parties.

If the arbitral proceedings do not finally come to a close on the happening
of any of the events specified in the Sub-section (2), the mandate of the
arbitral tribunal shall terminate with the termination of the arbitral
proceedings subject to the provisions of Sections 33 and 34 (4). This means
that, subject to Section 33 and sub-section (4) of Section 34, the mandate
of the arbitral tribunal shall terminate with the termination of the arbitral
proceedings. In other words, it is not necessary that every order resulting
in termination of proceedings would result into an award. Stipulations
contained in Section 34 are basically for setting aside an arbitral award and
s in no way related to the matters of termination of proceedings.®

This section makes provision for termination of the arbitral proceedings
upon making of the final award by the by the arbitral tribunal. Thus, for
automatic termination of the proceedings, the pre-requisite is that, there
must be a final award, in existence. The final award is one which decides
Or completes decision of claims presented.” \

An order for termination of arbitral proceedings may be issued where
the arbitral tribunal finds that continuation of proceedings has become
Unnecessary or impossible. If the arbitral tribunal had suo motu extended
time that would be no ground for setting aside the award.*’
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M@e of this Section a party can seek certain correction in computational
errors or ‘any clerical or typographical errors or any other errors of similar

the award with a notice to the other party or if so agreed between
, a party may request the arbitral tribunal to give an interpretation
secific point or part of the award.® By Section 33, powers are retained
tribunal for a specific period to correct error or pass an additional
» ‘award.®

'[hm section deals with correction of clerical mistake or accidental slips
in an award. Omission to stamp an award is neither of the two.%” It is not
within the scope of this section to permit an arbitral tribunal to review the
award or to allow the prayer as to whether the payment was to be made
directly to the respondent or through the court or respondent might be asked
to furnish a bank guarantee.®

Following are the pre-requisites for applicability of this section:

L An application has to be filed within a period of 30 days from the
receipt of the award unless another period of time has been agreed
upon between them.*’

2. The party invoking the application may request the arbitral tribunal to
correct any computational errors, any clerical or typographical errors
or any other errors of similar nature occurring in the award.

3. The party moving the application may request the arbitral tribunal to
give an interpretation of a specific point or part of the award only if
s0 agreed by the other party.

4. The party moving the application may request for an additional award
on the claims presented in the arbitral proceedings but omitted from
the arbitral award within a period of 30 days from the date of receig(t‘
of the award only if both the parties agree to such a course of action.’
A bare reading of sub-section (3) of Section 33 of the Act, 1996 would
reveal that, even the additional award, in respect of claims presented
in the arbitral proceedings but omitted from the arbitral award, cannot
be made by the arbitral tribunal “unless otherwise agreed by the
parties.”

5. It is only if the arbitral tribunal considers the request to be justified
that, it shall make the additional award within 60 days from the receipt
of such request.

o e —————
o 18te of Arunachal Pradesh v. Damini Construction, (2007) 10 SCC 742 : (2007) 3 SCR 416.
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award, the court is competent to pass an order under Section 34(4)
of 19963

ction 34(1) itself provides that recourse to a court against an arbitral
d may be made only by an application for setting aside such award
in accordance with” sub-section (2) and sub-section (3). Sub-section (2)
relates to grounds for setting aside an award and is not relevant for our
purposes. But an application filed beyond the period mentioned in Section
34, sub-section (3) would not be an application “in accordance with” that
sub-section. Consequently by virtue of Section 34(1), recourse to the court
against an arbitral award cannot be made beyond the period prescribed.®
The importance of the period fixed under Section 34 is emphasised by the
provisions of Section 36 which provide that “where the time for making an
application to set aside the arbitral award under Section 34 has expired...
the award shall be enforced under the Code of Civil Procedure, 1908 in the
same manner as if it were a decree of the court.”’

This is a significant departure from the provisions of the Arbitration
Act, 1940. Under the 1940 Act, after the time to set aside the award expired,
the court was required to “proceed to pronounce judgment according to
the award and upon the judgment so pronounced a decree shall follow”
(Section 17). Now the consequence of the time expiring under Section 34 of
the 1996 Act is that the award becomes immediately enforceable without any
further act of the court. If there were any residual doubt on the interpretation
of the language used in Section 34, the scheme of the 1996 Act would resolve
the issue in favour of curtailment of the court’s powers by the exclusion of
the operation of Section 5 of the Limitation Act, 1963.
if-Uhdex Section 34(2), an arbitral award may be set aside by the court only

(@) The party making the application furnishes proof that
(i) a party was under some incapacity, or
(ii) the arbitration agreement is not valid under the law to which the
parties have subjected it or, failing any indication thereon, under
the law for the time being in force; or
(iii) the party making the application was not given proper n(?tice of
the appointment of an arbitrator or of the arbitral proceedings or
was otherwise unable to present his case; or

e
“Midex Ouverseas Ltd. v Mis Dewas Soya Ltd. & Another, 2001 (3) MPHT 140 : 2001 (2) MPLJ 391.

Usion of India v Wishwa Mittar Bajaj & Sons & Others, 2007 TV AD (Delhi) 458 : 2007 (2) Arb LR
Delhi.
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, not non-arbitrable dispute and held that Section 34(2)(b)(i) is not

has been the view of the Hon'ble Apex Court throughout, as it is
ﬁnd in its latest judgment in Ravindra Kumar Gupta and Company v. Union
of India,® wherein, of course by referring to both the Arbitration Act, 1940 and
bitration and Conciliation Act, 1996, with reference to the government
contracts, that, the reasonableness of reason given by the arbitrator cannot
be decided by this court by exercising its powers under Section 34(2) of the
Act, for this court is not sitting as an Appellate Authority against the factual
finding given by the arbitrator on various issues. Moreover, this court is not
entitled to substitute its own view, which may even be a better view, for the
view of the arbitrator, as long as the arbitrator’s decision is not perverse or
biased or cannot be termed as a legal misconduct.™

The expression “party” is used in Section 34(2) in its definitional sense
fo mean a party to the arbitration proceedings and does not include a third
person, who is not a party to the agreement. To our mind the interpretation
suggested by the learned ASG would make the Act totally unworkable. It
is well-settled that an award is final and binding only on the parties and
can be enforced only against the party to the award. A third party would
therefore be in a position to challenge the award, but not be bound by it, if
the challenge fails. Equally, a third party can render the limitation period
envisaged under the Act otiose by merely claiming knowledge of the award
long after the period of limitation has expired.””

Further, in Vasantha Ramanan v. Official Liquidator and Ors.' the learned
single judge took a similar view that only a party to the arbitration agreement
and a party to the arbitration award can file an application to set aside the
arbitration award and that too only on conditions enumerated under Section
34(2) of the Act. Hence, the plain reading of Section 34 shows that only
party to the arbitration agreement and party to the arbitration award can
file an application to set aside the arbitration award and that too only on
the grounds provided under Section 34(2) of the Act?

:0'!""?"5 Superstructures Pot. Lid. v. Meena Vijay Khetan, AIR 1999 SC 2102 : (1999) 5 SCC 651.
4 2010) 1 SCC 409 : AIR 2010 SC 972 3 £
See also Kuwality Manufacturing Corporation v. Central Warehousing Corporation, (2009) 5 SCC 142
2009 (¢) SCALE 205; M.P.Housing Board v. Progressive Writers and Publishers, (2009) 5 SCC 678 :
gcmz?::? SC 1585 and Ispat Engineering and Foundary Works v. SAIL, (2001) 6 SCC 347 - AIR 2001

g‘s""'ai Container Terminal Pot. Ltd. v. Union of India and Others, 2007 (4) CTC 284 : AIR 2007 Mad

B
(2003) 114 Compc.

N pCas 747 (Mad,). . :
g'smllni Container Terminal Pot. Lid. v. Union of India and Others, 2007 (4) CTC 284 : AIR 2007 Mad




(2)(b)(i) is not

1e view of the Hon'ble Apex Court throughout, as it is
test judgment in Ravindra Kumar Gupta and Company v. Union
), of course by referring to both the Arbitration Act, 1940 and
Conciliation Act, 1996, with reference to the government
reasonableness of reason given by the arbitrator cannot
court by exercising its powers under Section 34(2) of the
15 not sitting as an Appellate Authority against the factual
the arbitrator on various issues. Moreover, this court is not
tute its own view, which may even be a better view, for the
trator, as long as the arbitrator’s decision is not perverse or
be termed as a legal misconduct.'*
jon “party” is used in Section 34(2) in its definitional sense
to the arbitration proceedings and does not include a third
'not a party to the agreement. To our mind the interpretation
p the learned ASG would make the Act totally unworkable. It
that an award is final and binding only on the parties and
d only against the party to the award. A third party would
n'a position to challenge the award, but not be bound by it, if
‘fails. Equally, a third party can render the limitation period
er the Act otiose by merely claiming knowledge of the award
iod of limitation has expired.”
fasantha Ramanan v. Official Liquidator and Ors,™ the learned
a similar view that only a party to the arbitration agreement
) the arbitration award can file an application to set aside the
and that too only on conditions enumerated under Section
Hence, the plain reading of Section 34 shows that only
itration agreement and party to the arbitration award can
on to set aside the arbitration award and that too only on
ovided under Section 34(2) of the Act.”

ures Pot. Ltd. v. Meena Vijay Khetan, AIR 1999 SC 2102 : (1999) 5 SCC 651
: AIR 2010 SC 972. ; o
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‘acted outside his jurisdiction, but within his jurisdiction in

tract and the view which had been taken, was a possible
on which an arbitral award can be challenged under
and Conciliation Act, 1996, can broadly be classified under

nvalidating the arbitration agreement, the appointment of the
ack of notice of the arbitral proceedings or matters whereby
jas otherwise unable to present his case;

ward deals with disputes not covered by the terms of submission
tration or matters beyond the scope thereof;

composition of the arbitral tribunal or arbitral procedure, was
accordance with Part-I or with the agreement of the parties;
subject-matter of the dispute is not capable of settlement by
ation under the law for the time being in force;

arbitral award is in conflict with the public policy of India.

have elapsed from the date on which the party making that

had received the arbitral award or, if a request had been made

33, from the date on which that request had been disposed

itral tribunal: Provided that if the court is satisfied that the
prevented by sufficient cause from making the application

iod of three months it may entertain the application within

i0d of thirty days, ‘but not thereafter". |
) of the Arbitration and Conciliation Act, 1996 permits an i
challenged by filing a petition for setting aside the award :‘
‘months from the date of receipt of the arbitral award. The '
on 34(3) of the Act affords a further period of thirty days i
of three months from the date of receipt of the award by the

tion 34(3) of the Act, however, excludes the time spent l;ffore

in course of an application under Section 33 of the Act.

Ovisions are applicable only to filing of the original objections

jard. Admittedly in the present case the petitioner has filed the

e ie, within a period of 3 months.? Further, law does not

ion for Greater Bombay v. Prestress Products (India), 2003 (2) Arb LR 624 Boun::
17.

o Vs Madhuchanda Sirkar & Ors, decided on March 13, 2014, Calcutta High

. ¢
. Spun Pipe & Construction Co, AIR 2008 Guj 29 : 2008 (1) Arb LR 624 5 i
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ile Section 5 of the Limitation Act does not place any outer limit
iod of delay that could be condoned, the proviso to sub-section
34 of the Act places a limit on the period of condonable delay by
ds “may entertain the application within a further period of H-:irty
thereafter". Therefore, if a petition is filed beyond the prescribed
ths, the court has the discretion to condone the delay only to
days, provided sufficient cause is shown. Where a petition is
months plus thirty days, even if sufficient cause is made out,

Limitation Act, 1963 in general applies to the Arbitration
on Act, 1996 by virtue of Section 43 of the Limitation Act,
‘period of limitation for setting aside of an arbitration award
ed by Section 34(3) of the Arbitration and Conciliation Act,
the Schedule of the Limitation Act, 1963 because of Section
itation Act, 1963.°"
cases, the defects may only be perfunctory and not affecting the
the application. For example, an application may be complete in
owever, certain documents may not be clear and may require
It is possible that in such cases where the initial filing is
cified period of 120 days (3 months and 30 days) as specified
of the Act, however, the re-filing may be beyond this period.
that in such a situation the court lacks the jurisdiction to
delay in re-filing. As stated earlier, Section 34(3) of the Act only
mitation with regard to filing of an application to challenge an
event that application is filed within the prescribed period,
of the Act would have no further application. The question
court should, in a given circumstance, exercise its discretion
delay in re-filing would depend on the facts of each case !
¢ sufficient cause has been shown which prevent re-filing the
plication within time.*? ‘
e of specifying an inelastic period of limitation under Section
Act would also have to be borne in mind and the courts would
}qgestion whether to condone the delay in re-filing in the context

hat no petition under Section 34 of the Act, 199 can be
after a period of three months plus a further period of 30

9. Mis. Hindustan Ol Exploration, 198 (2013) DLT 229 : 2'013 VIIAD (Dethi) 40
Dirga Construction Co., Decided on July 2, 2009, Delhi High Court.

Placement Services v. Delhi Transport Corporation, 2011 (2) Raj 347 (Del) : 2010 (120)
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 days but not beyond
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34(3)
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1 “however, defines the
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were prosecuted by 2
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forum is reql.fired tc'o be excluded in calculating the period
prescribed in Section 34(3) of the Act, 1996, namely, three
ys grace period from the date of receiving the copy of the
om the date as extended under Section 33 of the Act®
7 cannot seek to extend the period of limitation for preferring
merely by filing a belated application under Section 33 of the
arbitrator, or by filing an application under Section 33 of the
1ot maintainable in the facts of a given case. If the submission
counsel for the petitioner were to be accepted, it would lead
result, as is evident from the facts of this case as well. A
s failed to file its objections within the period of limitation
er Section 34(3) of the Act, would then move an application
33 of the Act before the learned arbitrator even when there
fication for it and wait for its disposal and soon after its
_party may move an application for setting aside the award,
ise has got time barred.*’
of an application under sub-section (1), the court may, where it
and it is so requested by a party, adjourn the proceedings for
time determined by it in order to give the arbitral tribunal an
0 resume the arbitral proceedings or to take such other action
on of arbitral tribunal will eliminate the grounds for setting
bitral award.!
lication for setting aside an award is received by the court on
any of the parties to the arbitration under Section 34(1) of the Act
on the request of any party the court considers it appropriate
the proceedings for a period to be fixed by the court in order
al tribunal an opportunity to resume arbitral proceedings or
tions as in its opinion will eliminate the grounds for setting
ard, the court is competent to pass an order under Section 34(4)
1996.2
conjoint reading to both the sections namely, Section 32(3) and
Act, it would be seen that the provisions contained 1n Section
ject to the provisions of Section 34(4). That, being so, the
1at the arbitral proceedings could not be resumed, is apparently
that interpretation is given to the provision, that would make
) completely meaningless and redundant. That could not be the

f Engineer v K.A Thomas, decided on August 29, 2013, Madras High Court. o
Bharat Sanchar Nigam Ltd. & Anr, OM.P. 266/2004, decided on July 8 2010 (Delhi

‘ Arbitration and Conciliation Act, 1996.
Lid. v. M/s Dewas Soya Ltd. & Another, 2001 (3) MPHT 140 : 2001 @) MPLJ 391

T—



Recourse Against Arbitral Award 133

e old Act. The provision to remit back the award
generally intended to cure the defects in the award
tting aside the award can be eliminated. We are of the
of Section 34(4) makes it clear that it is intended only
defects for eliminating the grounds of setting aside the
remitting the award after setting aside the award under
(2) of the Act.
set aside for procedural violation or for any other reasons,
counsel for the respondent, the aggrieved party is left
medy. That is not the object contemplated in the Section.
e of the enabling provision for remitting back the award
ide the award under Section 34(1) and (2) of the Act. It is
power.®
ding Section 34 conjointly with other provisions of the Act,
the legislative intent could not be that if the award is in
of the provisions of the Act, still however, it couldn’t be set
rt. If it is held that such award could not be interfered, it
to the basic concept of justice. If the arbitral tribunal has
the mandatory procedure prescribed under the Act, it would
acted beyond its jurisdiction and thereby the award would
al which could be set aside under Section 34.%

Section 34(4) of the 19%
It is true that the
only on the grounds
n award was passed
ing the procedure to

in accordance with OR SETTING ASIDE AN ARBITRAL AWARD

the arbitration and Conciliation Act of 1996, deals with the
an arbitral award. The court cannot suo moto set aside an
virtue of Section 34, an arbitral award can be set aside
Ay on an application. Such an application for setting aside any

shall be made within three months from the date on which
: the application had received the award.
if the court is of the opinion that, the applicant is preventgd by
from making the application within the prescribed per.lod of
urt may entertain the application within a further period of
not thereafter. An application under Section 34 to set aside
d is to be filed within the prescribed period under Sub
On 34 of the Act, 1996 An application under Section 5 of
Act, 1963 to condone the delay is not maintainable.

s of its jurisdiction
ion, the Arbitral

. v, Krupp Industries
were not affo

262
4 Corporation Ltd, v. Saw Pipes Ltd, (2003) 5 SCC 705 : AIR 2003 SC 2629

lar Construction Co,, 2001 (8) SCC 470 : AIR 2001 SC 4010.
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aggrieved by such arbitral award may make an application

aside such an arbitral award under Section 34.
rbitration clause is admittedly inserted after the parties had
e Memorandum of Understanding and had not been signed
initiated by them, referring the matter to the arbitrator named
said arbitration clause, would be unwarranted and unjustified,

efore the award of the arbitrator deserved to be set aside.®
the parties accepted the existence of the arbitration clause
greement and they proceeded on that basis, the appellant
t thereafter take the plea of “no arbitration clause” for the first
- in appeal before the High Court.”
the petitioner did not take jurisdictional point before the arbitrator
allowed the arbitrator, to pass final award, such plea cannot be
wed to be taken in the application for setting aside the award for
t time. Further, court cannot probe into the mental process of the
trator about sufficiency of evidence, holding that mere insufficient
.~ evidence cannot nullify an award.**

virtue of Section 34(2)(a)(iii) of the Act, 1996 an arbitral award may
set aside by the court if the party making an application furnishes
f that, he has not given proper notice the appointment of an
itrator or of the arbitral proceedings or was unable to present his

rator being a creature of the agreement between the parties has
erate within the four corners of the agreement and if he ignores

onduct which could be corrected by the court. An arbitrator
ves his authority from the contract and if he acts in disregard to
contract, he acts without jurisdiction. A deliberate departure from
ct amounts to not only manifest disregard of his authom}f or
nduct on his part, but it may tantamount to a mala fide action.
wanders outside the contract and deals with matters not a?lotted
him, he commits a jurisdictional error. An arbitratf)r cannot ignore
e law or misapply it in order to do what he Fhmks is !ust an.d
onable. He is a tribunal selected by the parties to decide their
te according'to Jaw and so is bound to follow and apply the law

. Harntesh Kumar, 2009 (1) Atb LR 261 (Del). i
U. Simplex Infrastructure, AIR 2012 Cal 32 (DE) : 20 .
nterprises v.f;lls. Garden Reach Shipbuilders & Engincers Lid,, AIR 2002 Cal 65.
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 contained in the Legal Glossary of the Ministry of Law,
mpany Affairs, Government of India, namely that, a public
set of principles in accordance with which communities
regulated to achieve the good of the entire community or

c policy of India, lay certain determinate specified heads and
not be prudent to begin search for new heads, However, in
d Water Transport Corp Ltd. v. Brojo Nath Ganguly,* the Supreme
ed a wider stance by interpreting the term “public policy” on
f public conscience, public good and public interest.
er, the Supreme Court opined that in a case where the validity of the
llenged, there is no necessity of giving a narrow interpretation
‘public policy in India”. On the contrary, wider interpretation
to be given so that, the patently illegal award passed by the
uld be set aside.*®

“Scope of the expression ‘public policy’ in domestic and foreign awards”, 9 AIR

1571 : (1986) 3 SCC 156.
0 Pipes, AIR 2003 SC 2629 : 2003 (5) SCC 705.
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the rights in which
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ce sgectively found, therefore it is implied term of the
es agree to perform the award. An obligation to
ppears, in many sets of arbitration rules.®
ot required to write a detailed judgment as required in
ever, an arbitrator must give reasons in support of the
setting out every process of reasoning, and may not deal
it raised by the parties but it is certainly obligatory on the
ator to set out the reasons as to why he has come to a
(us_ion.g However, if the arbitrator fails to mention the basis
had reached the conclusion while allowing compensation to
n account of prolongation of the contract period, the award
t aside.
is the final arbiter of disputes between the parties and the
open to challenge on the ground that, arbitrator has drawn
vn conclusions or has failed to appreciate the facts. The court cannot
e reasonableness of reasons given by the arbitrator while making
An award is liable to be set aside, if the reasons are totally
s and contrary to the materials available before the court."
India P. Ltd. v. National Building Const. Corpn. L.,"* the learned Single
ately examined the provisions of law for distinguishing a decree
a civil suit and an award passed in the arbitration proceedings,
ensively referred to the provisions of the Code of Civil Procedure,
-execution of the decrees and had then interpreted Sections 35
the Act to hold that there was no automatic stay due to pendency

the provisions of Sections 35, 36 and 37 of the Act and Order
) of the Code of Civil Procedure, 1908 in the light of the laudable
the Arbitration and Conciliation Act, 199, we find that there is
doubt that the very purpose of Arbitration and Conf:iliat.iop
curb the procedural delays as are inherent in the routine cn{ﬂ
the courts. In fact a summary procedure has been envisaged in
et in contradistinction to the Arbitration Act of 1940.° y
;  deals with, subject to the provisions of this Part, meaning
it the award reaches finality as and when the action taken under

and Gas Insurance Services Ltd. v. European Reinsurance Co. of Zurich [2003] 1
UKPC 11 (PC), as seen in Russell on Arbitration, 23rd ed., para 6163 p 334
es 0. Delhi Development Authority, 1999 (1) Arb LR 16. 3
Board v. Searsole Chemicals Ltd, AR 2001 SC 1171 - (2001) 3 SCC 397
Corp. Ltd. v. Union of India, Decided on January 13, 2012
2007 elhi.
State f}) Vc:; ;s'g::s&oom AIR 2006 Cal 149 : (2006) 3 CALLT 342 (HC)

I




‘a decree of the court.
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of law canvassed by the party in person for the petitioner,
ceability of the award when an application under
Act is pending before the District Court, Valsad, is not
of the decision rendered by the Hon'ble Supreme Court
Aluminum Co. Ltd. v. Pressteel and Fabrications (P) Ltd.", the
of para. 10 reads as under:

of time, considering the award as a money decree, we were inclined
party to deposit the awarded amount in the Court below so that the
+ withdraw it, on such terms and conditions as the said court might
an interim measure. But then we noticed from the mandatory
.*bf‘Secﬂ'on 34 of the 1996 Act, that an award, when challenged under
ithin the time stipulated therein, becomes unexecutable. There is no

n left with the Court to pass any interlocutory order in regard to the said
vt to adjudicate on the correctness of the claim made by the applicant
Therefore, that being the legislative intent, any direction from us contrary
~also becomes impermiissible. On facts of this case, there being no exceptional
which would compel us to ignore such statutory provision, and to use
ction under Arficle 142, we restrain ourselves from passing any such

prayed for by the applicant.

aforesaid judgement, it is expressed in para-11 of the judgnent that there
automatic suspension of the execution of the award, once an application
n ing the said award filed under Section 34 of the Act 1s pending. The

nent is also suggested but as stated herein above, especially in the judgment
ered by the Apex Court, the Court cannot recast, refrante and restructure the
on its own.

' This inferpretation of Section 36 made by the Hon'ble Suprenie Court is clearly
suggestive of the fact that the amount awarded is not enforceable, once the
application under Section 34 of the Act is pending before the District Court.
e pendency of application under Section 34 of the Act, 1996 can |i|ever bf
reated as a bar for the enforceability of the order passed by the arbitrator.”
wm' it is not the duty of the court either, to enlarge the scope of the
jislation or the intention of the legislature, when the language of the
Provision is plain and unambiguous. The court cannot rewrite or reframe
“‘e_‘l‘?g_iﬂation for the very good reason that it has no power to Jegislate. The
PoWer to legislate has not been conferred on the courts. The court cannot §ldd
Words to a statute or read words into it which are not actually present.”
T re—
uy, u}mﬁc 540 : AIR 2005 SC 1514.
on 17 June, wm (R) B.]. Diwan Presiding, Special C
nm BeREge Q0 Guj HC

of India and Anr. v. Deoki Nandan Aggarwal, AIR 1992 SC 9

cided

jvil Application No. 11375 of 2005, de

6 - 1992 Supp (1) SCC 323
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view of the decision rendered by the Hon'ble Supreme Court
jonial. Aluminum Co. Ltd. v. Pressteel and Fabrications (P) Ltd.", the
of para. 10 reads as under:

, point of time, considering the award as a money decree, we were inclined
the party to deposit the awarded amount in the Court below so that the
can withdraw it, on such terms and conditions as the said court might
do as an interim measure. But then we noticed from the mandatory
Section 34 of the 1996 Act, that an award, when challenged under
within the time stipulated therein, becomes unexecutable. There is no
left with the Court to pass any interlocutory order in regard to the said
cept to adjudicate on the correchiess of the claim made by the applicant
Therefore, that being the legislative infent, any direction from us contrary
that, also becomes impermissible. On facts of this case, there being no exceptional

“which would compel us to ignore such statutory provision, and to use
jurisdiction under Arficle 142, we restrain ourselves from passing any such
;, as prayed for by the applicant.

In the aforesaid judgement, it is expressed in para-11 of the judgment that there
is an automatic suspension of the execution of the award, once an application
dullenging the said award filed under Section 34 of the Act is pending. The
anendment is also suggested but as stated herein above, especially in the judgment
delivered by the Apex Court, the Court cannot recast, refrante and restructure the
law on its own.

This interpretation of Section 36 made by the Hon'ble Supreme Court is clearly
suggestive of the fact that the amount awarded is not enforceable, once the
application under Section: 34 of the Act is pending before the District Court.

ction 34 of the Act, 1996 can never bﬁ

The pendency of application under Se : :
treated as a bar for the enforceability of the order passed by the arbitrator.”
Ho‘_”eVEl‘, it is not the duty of the court either, to enlarge the scope of the
legislation or the intention of the legislature, when the language of the
Provision is plain and unambiguous. The court cannot rewrite or reframe
thelegislation for the very good reason that it has no power to legislate. The
Power to legislate has not been conferred on the courts. The court cannot gdd
WOrds to a statute or read words into it which are not actually present.”

e
xﬂ”,‘sccmmmzoossc 1514. ,
s g-wi!d . Justice (R) B.]. Diwan Presiding, Special Civil Application
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in accordance with Section 36. The words, “in accordance with

slication to set aside the award has expired or such an application
nguage of Section 36 of the Act is clear and it specifically deals with
f arbitration award. In view of Section 36 of the Act placing an
executing the arbitration award, the Civil Court cannot exercise

under Section 151 of the Civil Procedure Code, 1908 by issuing

Section 36 of the Act makes an arbitral award enforceable

e Code of Civil Procedure, 1908 in the same manner as if it were

‘the Court once either the time for making an application to set

arbitral award under Section 34 has expired or such application
made, it has to been refused.”’

ion that came up for consideration in Vipul Agarwal v. Atul

d Co. and Anr.,”” is whether the word ‘refused’ used in Section 36

eans a final refusal, after all the proceedings of appeal, etc. upto

Court are over, or a refusal by the District Judge is sufficient to

\award executable. From the scheme of Sections 34, 36 and 37, it is
the refusal of the application referred to in Section 36 for setting
award is the application filed under Section 34.

Section 36 of the Act, which deals with enforcement of the awards,
has to be enforced by the court when the period of limitation
illenge has expired or the challenge having bee‘n‘made has been

: ently on a plain reading of Section 36, it is clear that th.e
enforce the award and must allow the execution to procged, if
is not challenged within 3 months and 30 days of the passing of
1t is also essential for the court to enforce the award and allow
ion to proceed, if the challenge to the award has been refused/
/dismissed.

> - (2002
fonal v, Bulk Trading S.A. and Another, (2002) 4 SCC 105 : AIR 2002 SC 1432 - (2002

% Shah, Decided on November 14, 2008 (Gujarat High Court)
205 £ 2004 (2) Arb LR 335 (All). Stoarup Group of Industries

tural Co-operative Marketing Federation of India Limited ©.
ed on April 30, 2015, Bombay High Court.




vith the appeals against the orders passed by Court under certain
the Arbitration and Conciliation Act, 1996. By virtue of Section
shall lie from the following orders (and from no others) to the
by law to hear appeals from original decrees of the court
: order, namely:

court to which an application is made for interim order under
9, has granted or refused to grant any interim measure, an

shall lie against such order;
court to which an application is made for setting aside of an
award under Section 34, has passed an order setting aside the
or refusing to set aside the award, an appeal shall lie from such

ated therein, shall also lie to a court from an order of the arbitral tribunal:

to pass any cepting the plea referred to in sub-section (2) or sub-section (3) of
djudicate on the n 16; or

ore, that being ' ing or refusing to grant an interim
tialoo becomes Section 37 provides for appeal to the court to which ordinarily an
: s from the order or decree of the court which passes the order..No
al shall lie from an order passed in appeal under this Section,
in this section shall affect or take away any right to appeal to

measure under Section 17.

considering Section 5 of the Arbitration and Conciliation Act, 1996,
er Section 37(3), second appeal

e Court had held that though und se
d, the right of remedy of revision under Code of Cwn} Proceldure,
S neither expressly nor impliedly taken away by~ the said Act.
examining a particular provision of a statute to hr}d out whet}.\er Fhe
tion of a court is ousted or not, the principle of universal application
dinarily the jurisdiction may not be ousted unless the very statutory

5 . AIR 2002 SC 2308
Siemens Public Commumications Network Lid, (2002) 3 SCC 510 ; AIR 200
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996 provides for an appeal against an order granting or
interim measures under Section 9 of the Act
n 37 provides for an appeal against an order setting aside
aside an arbitral award passed under Section 34. In order to
om the Court setting aside the Award, a petition is to be filed
34, Thus, Section 37 provides for appeal against orders which
the proceedings which are instituted under the provisions of
d Conciliation Act, 1996 and those proceedings do not arise
il suit.”
ding of Section 37 of the Act would clearly show that an appeal
only against an order of the Arbitral Tribunal accepting the plea
in sub-section (2) or (3) of Section 16, for example, holding that
| tribunal does not have the jurisdiction or accepting the plea that
was exceeding the scope of its authority.

t reading of Sections 5 and 37 makes it abundantly clear that
rders against which appeals would lie are the orders specifically
in Section 37 in case of original decrees passed by a court
37(2) in respect of orders passed by an arbitral tribunal. The
of the learned counsel for the appellant that the qualifying words
in sub-section (1) being absent in sub-section (2) of Section 37 and,
e, an appeal can also lie from an order of the arbitral tribunal even if
order is strictly not one falling under clause (a) or (b) has no me.nts
ble to rejection because it goes against the very spirit and object
This court is of the clear opinion that a court will be competent
in the appeals from an order of the arbitral tribunal falling under
a) or clause (b) of sub-section 2 of Section 37 of the Act ar;d from no

ers and least against an award interim, partial or final. '
an appeal is held to benon - maintainable, it invoh.'es an adjudigahon
question. Where an appeal is held to be not mamtamat?le wjxthom‘xt
ssion, what would be its effect is not for consideration in this
e situation may be contextually and conceptually different where
al is held to be not maintainable or entertainable on the ground of
ted presentation or such other technical defects” It would depend

n (1) provides
n (2) provides

5 only provides
ovisions of the
Arbitration and

(2002) 4 SCC1 in i i . (2009) 14 SCC 24 : AIR 2009 SC 3284,
& 1 AIR 2002 Efsit Chemical Co Lid. v Vindhya Telelinks Ltd. & Ors, (2 .
$ " Traders & Anr. etc. v, Gurumukh Das Saluja & Ors. AIR 2004 SC 1433 ; (2004) 3 SCC

T 36 : 2005 b LR 172 i
' R Thermal Power v. Siemens Aktiengesellschaft (SAG), 121 (2005) DLT 36 - 2005 (2) Atk LR

: 2 987 (1) Ker 20.
Thankappan v, Trivandrum Dist. Co-op Bank Lid, AIR 1987 Kot 1: LR 1987 (1) Ker 2
A P Thomas v. The Union of India, AIR 2014 Kant 43 : ILR 2014 Kar 592




scope of its
es a decision

s Ltd.," holding that an
 ‘order’ and not an
consciously enacted
age of the arbitration
question of jurisdiction

ution of an Award
are to be treated as
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der Section 36 of the Arbitration and Conciliation Act, 1996
the provisions of Section 37 no appeal lies against any order
Section 36. '

‘contemplates that the authority which is passing the order
’ as also the authority which is hearing the appeal should
urt/, because it says “an appeal shall lie to the Court authorised
hear appeals from original decrees of the court passing the

er passed under the Arbitration and Conciliation Act, 1996 against
 appeal is provided by the Arbitration and Conciliation Act, 1996
the High Court under the Code of Civil Procedure, 1908 to entertain
1 is not taken away.”” It was pointed out that application of the Civil

e Code, 1908 to the proceedings before the Arbitrator is ruled out by
ons of Section 19 of the Arbitration and Conciliation Act, 1996."

e legislature had intended to exclude an appeal from an order passed
‘the Arbitration and Conciliation Act, 1996 except those specifically
ed in Section 37 of the Act then an appeal would not lie under
0 of the Delhi High Court Act, 1966 also.”

er, the Supreme Court was of the opinion that, the order passed by
court in appeal under Section 37 of the Act is revisable by the High
under Section 115 of the Code of Civil Procedure, 1908. The Arbitration
ciliation Act, 1996 only bars a second appeal and not revision. The
does not expressly prohibit the applicability of Code of Civil Procedure,
 cannot be said that, a revision under Section 115 of the Code of Civil
lure, 1908 would be a judicial interference not provided for in Section
the Arbitration and Conciliation Act, 1996

an appeal against the order referring the parties to arbitration could
entertained under Section 37 of the Act, and it was further held that
peal could not be maintainable even under Clause 10 of the F_etters
it Act. It was held that legislature has expressed itself that the nght of
eal against the order passed under the Arbitration and Concnlllahon
1996 may be exercised only in support of certain orders and right to

EEAiﬂvmys {Tndia) Lt o. Sahara Airlines Ltd, 2011 Vol 113 BomLR 1725

o M- Sudarshan Chopra & Ors.-v. Vijay Kumar Chopra & Ors, (2002) 4 Comwn)'7$'£u;£ 15'_.5
.u"' . Siemens Public Communications Network Ltd., (2002) 5 SCC 510 -sc,\(;ksso -.,\]R zooé =
\»VN""M Ltd, v Lurgi Lentjes Eurrgrrlccbnik GMBH & Anr, (2002) 5 :

3695,
R

is@"":;“’f"""fionnl v. Bulk Trading S.A. & Anr, (2002) 4 SCC 105 : AIR 2002
;'iz.. 3 -
lﬂts Film Entertainment Pot. Lid. v. Four Frame Pictures & Another, 2010 (114) DRJ 219; See &
9 ITES Lid, v. JMC Projects (India) Ltd, 2009 (3) Raj 13 Delh.

L Ltd, v. Siemens Public Communications AIR 2002 SC 2308 :

SC 1432 - (2002) 2

(2002) 5 SCC 510
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cedure of that Court’s right of Appeal or revision against its
sted. The right of Second Appeal to the High Court has been
‘away by sub-section (3) of Section 37 of the Act, but for
cannot be held that the right of revision has also been taken

of Section 37 of the Act, 1996 bars Second Appeal and not
Section 115 of the Code of Civil Procedure, 1908. The power
der Section 37(2) of the Act against order of arbitral Tribunal
refusing to grant an interim measure is conferred on court. Court
d in Section 2(¢) meaning the ‘principal Civil Court of Original
on’ which has ‘jurisdiction to decide the question forming the
atter of the arbitration if the same had been the subject matter
" The power of appeal having conferred on a civil court all
provisions contained in the Code of Civil Procedure, 1908 would
e proceedings in appeal. Such proceedings in appeal are not open
; ;\ppeal as the same is clearly barred under sub- section (3) of

ly barred, the
at be so, the bar
appellate power
of the Code of

to in sub-section
rovided, in case
notwithstanding
force, in matter
interfere, except

atters governed by
, as distinguished
then, the ordinary

2) Arb LR 365 (Delhi).

ed on April 4, 2013, Bombay

AIR 1953 SC 357.
Privy Council).

(1953) 4 SCR 1028 - ¥
1, 1913 Appeal Cases 546 (

‘Sewing Thread Co, Ltd v. James Chundwick,

4 LT 193. w
g e Teiephone Company Ltd. v. Postmaster-Generd




Miscellaneous Provisions 153

.qnder Section 30(2) upon settlement of dispute by the
er Section 38(2) upon failure of the parties to pay the amount
d by the Arbitral Tribunal.®
d by the High Court of Punjab and Haryana that since the
been proceeded ex parte in the case and have not deposited
arbitration fee, therefore, the Respondent - Corporation would
of the appellants to the arbitrator in terms of Section 38(2)
Act®
rmination of the arbitral proceedings, the arbitral tribunal shall
counting to the parties of the deposits received and shall return
ded balance to the party or parties as the case may be.
ation and Conciliation Act, 1996 does not permit the parties
‘out of the provisions of the Act, and therefore an agreement
with the provisions of Section 31(8) read with Section 38 of the
to be invalid? In the absence of any clause in the agreement
r exorbitant cost, the question of determining the validity of the
or sub-section (8) of Section 31 read with Section 38 of the Act

arise’

ARBITRAL AWARD AND DEPOSITS AS TO COSTS

tio ?_of the Act, 1996 speaks about ‘lien on arbitral award and dep.o§its
costs’. Subject to the provisions of sub-section (2) and to any provision

4 atrary in the arbitration agreement, the arbitral m'buna? shall have
on the arbitral award for any unpaid costs of the arbitration.

not the arbitral proceedings. For example, if the parties t0 the arbitration agreement had
‘period of six months for completion of arbitral proceedings and making of an award by
bitral Tribunal and the Arbitral Tribunal fails to do so on of before expity of six months,
of Arbitral Tribunal shall come to an end but not the arbnr.\:olrlx g;m:dmss'( A:m:

. i itrator 15 | ointed than he sha ve to continu
i trom o 18 had been left by the earlier arbitrator.

feosiLhis phALe, arbitration proceedings from the stage the same _ : e
power conferred er, in case arbitration proceedings are terminated within the meaning of Section cia
: m the present resulting in termination of mandate of arbitrator, the same cannot continue l:\;le y
3 e pr ¥ inting another arbitrator. In such a scenario, first of all, the arbitration P:,on:rbl';g:]
g 1 ; :
1o be revived after setting aside the order of Arbitral Tribunal terminating the

d Service Private Limited & Ors.,

s 4
proceedings
mmuni is
g tcided on September 13, 2011, Delhi High Court.
Ciber Rice & General Mills and Others © Mis Punjal
January 21, 2013, o
n 38(3), The Arbitration and Conciliation Act, 1996 :
ipal Corporation, Jabalpur ©. M/s Rajesht Construction Company, AIR 2007 SC 2069 : (007) 5
344
(2) ARB LR 554 (P&H).

Chemical Sales Corporation & Ors. v Mis A & A Laxmi Sales an

b Agro Industries Corporation Ltd., Decided

of acase, . Jain v State 4 Anr, AIR 2008 P&H 30 : 2008
ofa come to an TR of Haryana and Anr.
' 3 ion 39(1), The Arbitration and Conciliation Act, 199
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se to deliver its award if the costs of the arbitrator have not

can withhold the delivery of the arbitral award'®
the Act of 1996 contemplates that in case an arbitral tribunal
r its award except on payment of the costs, as determined by
party may make an application on payment of the costs in the
direction to the arbitral tribunal to deliver the award. On such
e court may after such inquiry, as it thinks fit, determines the
able to the arbitral tribunal as tees and costs and the remaining
any, can be refunded to the applicant and ejection can be issued

tribunal to deliver the award.”

IATION AGREEMENT NOT TO BE DISCHARGED
TH OF PARTY THERETO

40 of the Act, 1996 speaks about Arbitration agreement not to be
by death of party thereto. By virtue of Section 40 (1) an arbitration

sent shall not be discharged by the death of any party thereto either
ts the deceased or as respects any other party, but shall in such
_enforceable by or against the legal representative of the deceased.
date of an arbitrator shall not be terminated by the death of any
whom he was appoirxtecl.ls Nothing in this section shall affect the
of any law by virtue of which any right of action is extinguished

death of a person.”

tion 40 of the Act states that an arbitration shall not be discharged by
of any party thereto either as respects the deceased or as respects
ner party, but shall in such event be enforceable by or against the legal

entative of the deceased.” A
tion 40 of the Arbitration and Conciliation Act, 1996 in quite definite
provides that an arbitration agreement shall not be discharged by the
f any party thereto either as respects the deceased or as respects any
party, but shall in such event be enforceable by or against the legal
esentative of the deceased. A simple reading of this provision makes

lear that the arbitration agreement ma be enforced by or against legal

 Tepresentatives of a deceased party to it? . i

: ‘ I Section 40 of the Arbitration and Conciliation Act, 1996 is read along w1t31

%al:e :b\ltler; on 29 of the Partnership Act, 1932 it becomes clear that the appellant’s
arbitra 3

P————
‘ii‘f'b State Warehousing Corporationt v. Shiv Shankar Rice Mills and Ors. (2007) 4 PLR 399.

Section 40(2), The Arbitration and Conciliation Act, 199.

tion 40(3), The Arbitration and Conciliation Act, 1996 !

ri R Krishna Murthy v Sri M Manohar, decided on July 11, 2014 (High Court of kfr:axéka).t b
Bhuvnesh & Ors v. MIs Bhoora Ram & Anr, decided on December 6, 2013 (High Cour

Rajasthan).
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eement any application under this Part has been made in

‘alone shall have jurisdiction over the arbitral proceedings

t applications arising out of that agreement and the arbitral

be made in that court and in no other court. \

ding of Section 42 it is clear that when any “application”

of the Act is made in a court, then notwithstanding anything

ewhere in Part-], that court alone would have jurisdiction over

oceedings, and all subsequent applications arising out of that

and the arbitral proceedings, shall be made only in that court

er court. The word “court” has also been defined in Section 2(1)

which reads thus, “Court means the Principal Civil Court of

Turisdiction in a district, and includes the High Coust in exercise

nary original civil jurisdiction, having jurisdiction to decide the

forming the subject-matter of the arbitration if the same had been

ct-matter of a suit, but does not include any civil court of a grade
to such Principal Civil Court, or any Court of Small Causes."*

ITATIONS

e of Section 43, the Limitation Act, 1963 (36 of 1963), shall apply
ations as it applies to proceedings in court.” For the purposes of
sction and the Limitation Act, 1963 (36 of 1963), an arbitratjon shall be
to have commenced on the date “eferred in Section 21.%
ere an arbitration agreement to submit future disputes to arbitration
des that any claim to which the agreement applies shall. b.e ban‘-ed,
s some step to commence arbitral proceedings is taken within a time
by the agreement, and a dispute arises t0 which the agreement applies,
urt, if it is of opinion that in the circumstances of the case ‘undue
hip would otherwise be caused, and notwithstanding that the time SO
has expired, may on such terms, if any, as the justice of the case may
eiver” uire, extend the time for such period as it thinks proper -
o i Where the court orders that an arbitral award be set aside, the period
cen the commencement of the arbitration and the date gf the order
the court shall be excluded in computing the time prescribed by.the
tation Act, 1963 (36 of 1963). for the commencement of the proceedings

uding arbitration) with respect to the dispute s0 submitted.

¥

ned elsewhere in
e with respect
e
E*'y Engineers Mumbai v. Bharat Sanchar Nigam Ltd., Mumbat, 2009 (5) MhLJ 565
Section 43(1), The Arbitration and Conciliation Act, 199
Section 43(2), The Arbitration and Conciliation Act, 1996
Section The Arbitration and Conciliation Act, 1996
MSection 43(4), The Arbitration and Coniliation Act, 199

13 SCC 667,
)rs, AIR 2012 SC
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f commercial relationships takes within its ambit all

ich arise out of or are ancillary and incidental to the business

citizens of two states. The concept takes within its fold

ps pertaining to the international trade in all its forms

citizens of different states.”

inguage of Section 45 of the Act clarifies the word “agreement”

the agreement referred to in Section 44 of the Act. Clause (a)

44 of the Act refers to “an agreement in writing for arbitration

onvention set forth in the First Schedule applies.” The First

of the Act sets out the different Articles of the New York Convention

gnition and Enforcement of Foreign Arbitral Awards, 1958.
£ the New York Convention is extracted herein below:

ch contracting State shall recognise an agreement in writing

r which the parties undertake to submit to arbitration all or
differences which have arisen or which may arise between them
respect of defined legal relationship, whether contractual or not,
concerning a subject-matter capable of settlement by arbitration.
term “agreement in writing” shall include an arbitral clause
n a contract or an arbitration agreement, signed by the parties or
ined in an exchange of letters or telegrams.

e court of a Contracting State, when seized of an action ina r.naucr
pect of which the parties have made an agreement wi'thm the
ing of this article, shall, at the request of one of the partues., refer

e parties to arbitration, unless it finds that the said agraeement is null

d void, inoperative or incapable of being performcd.

e of Section 47 of the Act, 1996, party applying for the enforcement

eign award shall produce following evidences along with the

p, whether z
pnyforce in '(3) the Original award or an authenticated
the Original agreement for arbitration or

copy of the award.
a duly certified copy of the

ve that the award is a foreign award.

lation into English certified
nt of the country to which

r evidence necessary to pro

. itrati the award is in foreign language, a trans
. o ! .
g-n e as correct by a diplomatic or consular age

. - _ party belongs. ‘
e el ever, under the following circumstances, the New York Convention

e
o vard is not enforceable:

1979 (81) Bom LR 49.

3 Bom 106 :
AL R 2014 SC 968 - 2014 (6]

{ vers Incy
Organic Chemicals Ltd., v. Chemtex Fi c bty e

port Group (Mauritius) Ltd. v. MSM Satellite (Singa
693.
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s it a rule of the court or decree, and the other to take
er.

| CONVENTION AWARDS

of the Arbitration and Conciliation Act, deal with the
e Geneva Convention Awards in India. By virtue of Section
ard” means an arbitral award on differences relating to
as commercial under the law in force in India made after
uly, 1924:

ce of an agreement for arbitration to which the Protocol set

the Second Schedule applies, and
persons of whom one is subject to the jurisdiction of some
‘such Powers as the Central Government, being satisfied that
1 provisions have been made, may, by notification in the
.1 Gazette, declare to be parties to the Convention set forth in the
Schedule, and of whom the other is subject to the jurisdiction

e other of the Powers aforesaid, and

territories as the Central Government, being satisfied
at reciprocal provisions have been made, may, by like notification,
e to be territories to which the said Convention applies, and

the purposes of this Chapter an award shall not be deemed to be

nal if any proceedings for the purpose of contesting the validity of
ward are pending in the country in which it was made.

tue of Section 56 of the Act, 1996, any party a‘pplying for the
of a foreign award shall, at the time of application, produce

he original award or a copy thereof duly authenticated in the manner
ired by the law of the country in which it was made;
vidence proving that the award has become final; and "
such evidence as may be necessary to prove that the gondﬁmons
entioned in clauses (a) and (@ of sub-section (1) of section 57 are

roduced under sub-section (:l) is in
‘ i i ¢ S| uce a
= olfl:th? a‘ﬁ:\: i language, the party seeking to enforce .the a\s‘?rd al:(a):sﬁ;:r i
L e on into English certified as correct by a diplomatic o Eage

; any document requiring t0 be p

i or certified as correct i
g o0 i he law in force in India.

award there is n0 X 5 P g ox ©
il > ent according t© ce
the enforceability s may be fsufhn - ik ki)
virtue of this section, uCourt” means the Pr ol 2
jurisdiction in a district, and includes t‘he.HI_gh' our'er Lt

ary original civil jurisdiction, having jurisdiction ov
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3f it thinks fit, either refuse enforcement of tf
ation thereof, giving such party a

nsiae!

‘have the award annulled by the compets
4 that the foreign award is enforceable in In<
deemed to be a decree of the
award is appealable. Such an appeal has to
sthorized by the law to hear appeals from such or
> any second appeal and it may also
Tight to appeal of the party to Supreme

‘) s
Court.” An order r

be noted tha
Court

in Constitution.

proves that under
und, other than







d Mediation

'AS AN ALTERNATIVE DISPUTE RESOLUTION

tration and Conciliation Act, 1996, deals with Conciliation.
eans “settling of disputes without litigation”. Conciliation is
which discussion between parties is kept going through the
the conciliator.

are at liberty to evolve their own procedure of conciliation for
d arriving at settlement of disputes. It is only when no such
rocedure has been evolved by the parties that the parties that
s of Part-III of the Act are invoked and made applicable.

¢ is an Alternative Dispute Resolution (ADR) process whereby
a dispute use a conciliator, who meets with the parties
an attempt to resolve their differences. It is used to resolve
ween parties and involves a third party taking an interventionist
/here the third party plays an active role making independent

rocess, whether referred to by the expression “conciliation”,
or an expression of similar import, whereby parties request a
r persons (“the conciliator”) to assist them in their atterppt to
nicable settlement of their dispute arising out of or relating to
1 or other legal relationship. The conciliator does not have the
impose upon the parties a solution to the dispute.
, the parties involved are not bound by these propos.als.
is a creative process, whereby parties can choose from a vax:xety
determining the outcome. If conciliation does re_sx_xlt in a
edure, the conciliation process will be useful in recognising _and
the issues within the case so that it can be dealt with swiftly

ely in court. . -
jation is a more formal process than mediation and it c?uld. generally
the engagement of legal representatives, thus making nda n:ore
process than mediation. There is, however, the added advantage

ciliation: From 2 Topic of Possible
p Disp Resol L] 529

\L Model Law on International Commcrcial Con
bly, {2002) 3 Pep)

sion to Approval by the General Assem
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EEN ARBITRATION AND CONCILIATION

f conciliation is generally applicable to existing disputes,
wode of arbitration is available for existing as well as for
disputes.
g the method of conciliation, there is no need for a prior
for resorting to this method, but in arbitration a prior
nt for arbitration between the parties is required.
oreement in arbitration must be in writing but since no pre
ts are required in conciliation, there is no such binding in
e of conciliation.
ciliation proceedings start by sending a written invitation and
acceptance thereof in between the parties. The invitation may
oted or rejected by the other party as it has no binding effect,
an invitation only. The prior written agreement in arbitration
ands a binding effect upon the parties and its breach by resorting
ourt, compels court to refer the matter to the arbitration and parties
e bound by the arbitral agreement.
While conciliation proceedings aré in progress,
es from initiating arbitral or judicial proceedings as per Section 77

there is a bar on

the new Act of 1996. In arbitration, the arbitral agreement itself
ggests for redressal of disputes through arbitration and if any party

approaches court, the other party may request the court to refer the

er to arbitration and court is bound to refer such matter to the
itral Tribunal.
conciliation settlement agreement may be made by the parties themselves and
y stage of the conciliator shall authenticate the same. An arbitration award on
* other hand is not merely a settlement agreement but it is judgment
- duly signed by the arbitrator.

- (8) The conciliation proceedings may be unilate
. written declaration by a party to the other par’

roughout the - but arbitration proceedings cannot be sO terminated.
tion exchanged ' (h) While the role of coniliator is o help and assist the parties to reach

i  an amicable settlement of their dispute, the arbitrator does not n_nerely
assist the parties but he also actively arbitrates and resolves the dispute

pisivetween e by making an arbitral award.
nciliator to keep the

§peuiod when (i) In case of conciliation a party may require the co
“factual information’ confidential and not disclose it to the other party,

but it is not so in arbitration as the information given by a petif()t;\: cl’s‘;
subjected to scrutiny by the other party. Thus there s no questi
confidentiality in case of arbitration awards.

rally terminated by a
ty and the conciliator,




Conciliation and Medwation 171
el e

e conciliation Proceedings shall commence when the other

s in writing the invitation of conciliation. If the other party
invitation, there will be no conciliation proceedings.’

the Act does not envisage any agreement for conciliation of

tes. It only provides for an agreement to refer the disputes to

after the disputes had arisen, Whereas, Section 7 of the Act

of arbitration agreement provides for an agreement between.
to submit to the arbitration

ship, whether contractual or not.?

ter, if the party initiating conciliation does not receive a reply wil
days from the date on which he sends the invitation, or within su
period of time as specified in the invitation, he may elect to tre

rejection of the invitation to conciliate and if he so elects, he
'm in writing the other party accordingly.

Number of Conciliators

63 provides for the number of conciliators. In Section 64, a provisi
e that the appointment of conciliators shall be by agreement of parti
parties agree they may request a suitable institution or a person o
a conciliator on their behalf.”
Virtue of Section 63, there shall be one conciliator unless the pa
that there shall be two or three conciliators. Where there is more th
nciliator, they ought, as a general rule, to act jointly.

intment of Conciliators

e of Section 64 (1) of the Act, 1996:
&) In conciliation proceedings with one conciliator, the parties ma
on the name of a sole conciliator;
In conciliation proceedings with two conciliators, each party'
‘appoint one conciliator;
‘In conciliation proceedings with three conciliators, each pa tye
IPPoint one conciliator and the parties may agree on the name
- third conciliator who shall act as the presiding conciliator.
BY Virtue of Section 64 (2), parties may enlist the assistance t?f a
ation or Person in connection with the appointment of conaha‘

International Ltd. v. Continental Resources (USA) Lid., (2009) 2 SCC 55 : AIR 2

% Daeram Thakur v. State of Maharashtra and Ors, (2000) 6 SCC 179 ; AIR 2000




party shall send
s discretion
statement
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iliator

ction 67, the conciliator shall assist the parties in an
and impartial manner in their attempt to reach an amicable
\eir dispute.

tor shall be guided by principles of objectivity, fairness and
consideration to, among other things, the rights and obligations
the usages of the trade concerned and the circumstances
e dispute, including any previous business practices between

iator may conduct the conciliation proceedings in such a manner
ers appropriate, taking into account the circumstances of the
wishes the parties may express, including any request by a party
e conciliator hear oral statements, and the need for a speedy settlement

dispute.

conciliator may, at any stage of

sals for a settlement of the dispute. Su
ing and need not be accompanied by

the conciliation proceedings, make
ich proposals need not be
a statement of the reasons

inistrative Assistance
rder to facilitate the conduct of the conciliation proceedings, tbe
ties, or the conciliator with th f the parties, may arrange for
istrative assistance by a suit

etween Conciliator a

e consent O
able institution or person.

nd Parties

rties to meet him
meet Or

‘ommunication B

virtue of Section 69, the con
0r may communicate with the
‘communicate with the parties tog

Unless the parties have agreed upon t
conciliator are to be held, such place shal
after consultation with the parties, having regard to
the conciliation proceedings-

Disclosure of Information

Under Section 70, when the conciliator recetv
the dispute from a party, he shall disclose the subst
to the other party in order that the other party may hav
to present any explanation which he considers appropriate:

ciliator may invite the pa
m orally or in writing. He may
other or with each of them separately. |
he place where meetings with the
| be determined by the conciliator,
the circumstances of

es factual information concerning
ance of that information
have the opportunity
Provided that

n
Section 68, The Arbitration and Conciliation Act of 1996.




to the parties
e parties, the
in the light

in drawing up,

t agreement, it
g under them

o
(ahat rashtra and ors.”
of the Act, expressed

that a conciliator 15
 them amicably.

e dispute rendered by an arbitral tribuna
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b to the parties he is to proceed in accordmice with the procedure
Section 73, formulate the terms of a setilement and make it over to
for t observations; and the ultimate step to be taken by a conciliator

b a settlement in the light of the observations made by the parties to
mulated by him.

it takes shape only when the parties draw up the settlement agreement
‘the conciliator to prepare the same and affix their signatures fo it
Sub-section (3) of Section 73 the settlements agreement signed by the
final and binding on the parties and persons claiming under them. It

ore that a successful conciliation proceeding comes to an end only
' settlement agreement signed by the parties comes into existence. It is
agreement which has the status and effect of legal sanctity of an arbitral
under Section 74.

Settlement Agreement comes into existence under Section 73,
the requirements stated therein, it gets the status and effect of an
vard on agreed terms, on the substance of the dispute rendered by
tribunal under Section 30 of the Act. When there was substantial
ce with the requirements of Section 73, as and when the parties
ived at a Settlement Agreement like the parties before any civil
filing a compromise petition, there should be no impediment to take
2cution based on such a compromise Or agreement cannot I.Je accepted.
fla compromise petition signed by both the parties and filed in the court,
cannot be enforced restoring to execution proceedings unless such
omise petition is accepted by the court and the court.p_utswseal of
for drawing a decree on the basis of compromise petition.

tus and Effect of Settlement Agreement
Virtue of Section 74, the settlement agreement shall have the same status

effect as if it is an arbitral award on agreed terms on the substance of
] under Section 30.
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gh Court in Toepfer International Asia Pot. Ltd. v. Thaper
t there is a lacuna in the Act inasmuch as if the award
for interest ‘after the date of award’, the court cannot grant
this ‘lacuna has to be cured by the legislature’ or that
have to be framed by the High Court under Section 82 of
aver, while dealing with Section 31(7)(b), it was observed that,
bay High Court was not correct. In the case of ordinary
34 Civil Procedure Court, 1908 enables the court to provide for

date of judgment till payment. In a case where the court is
e grant of interest from the date of the judgment till the date
tion, it is deemed to be refused and the ‘commercial contracts’,
do have great significance.’

\L OF DIFFICULTIES

culty arises in giving effect to
ernment may, by order publish

the provisions of this Act, the
ed in the Official Gazette, make

urt should also,

ELUES deal with sions, not inconsistent with the provisions of this Act as appear
g jurisdiction be necessary or expedient for removing the difficulty: Provided that
er in which order shall be made after the expiry of a period of two years from

5 Every order made under this section

of commencement of this Act. ;
de, be laid before each House of the

a so;m as may be after it is mai
ament.

d accompany
ealt with by
e appropriate
d satisfactory

ER TO MAKE RULES

':Section 84 (1), of this Act, the Central Government may, by no.““?“?“
Official Gazette, make rules for carrying out the provisions of thu? Ast.
tule made by the Central Government under this Act shqll be lau:l},1 is

as may be, after it is made before each House of the Parhament. wCl ile
in session, for a total period of thirty days which may be compris® o
Session or in two or more successive cessions, and if, before the tk?“’,:
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