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The rules of interpretation are drawn from the general scope
and intention of the instrument or: legislation, from the nature of
the transaction or the circumstances, from the legal rights of the
parties independent of the instrument or law in question, and
from many other relevant particulars. Interpretation is the
process which is adopted for determination of the meaning of a
writing, to determine from its known elements its true meaning
or the intent of the framers of the documents. It is the art of
finding out the true sense of any form of words, the sense which
their author intended to convey. This art enables others to derive
from the words the same idea which the author intended to
convey and thereby to find out or coflect the intention of a writer.
The process involved is such that one source speaks something
and another source picks it up, discovers its meaning and
applies it to do justice between others. It is not a science but an
art to find out the meaning of words in the context of a given
situation. [t is to this field of art that the present study is
dedicated to enable those who are interested in knowing the
elements of the subject.

The present book comprehensively covers main and subsidiary
principles of interpretation, intenal and external aids to
construction, operation of statutes, statutes affecting crown and
jurisdiction of courts, expiry and repeal of statutes, construction
of tax, remedial and penal statutes as well as delegated
legislation. This book is an essential reference for all range of
readers including students, academicians, legal practitioners
and judges.
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The present book is a compilation of nine Insightful chapters. The First Part of the book
comprising of first five chapters examines a range of concerns such as domestic
violence, employment and labour, anti-discrimination jurisprudence, family laws,
property rights, the right to health, the complexities in the inter-section of women's
rights with disability rights and women's experiences of repressive legislations. The
book provides a history of the law relating to women from the colonial period to the
present. This book attempts at a fresh mapping of the field of women and law from an

Interdisciplinary perspective and presents the work of activists. lawyers and scholars in
conversation.

The Second Part of the book ranging from chapters 6 to 9 deals with different ISsues
relating to children, especially from the marginalised sections of society, the rights
available to them under the Constitution and the various laws enacted to Implement the
same. The book is an effort to incorporate every aspect of the child’s relation with law
ranging from care to welfare to rights to educational development. This book is a
product of serious research and dedication to the cause of children and their rights and
should find a place in the shelves of all persons who relate to children and their welfare.
This book will serve to sensitise those who deal with children and are part of the
mechanism, which is responsible for their welfare, so that they perform their duties with
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Widely acclaimed as a classic, Mulla The Key to Indian Practice is a /ucid and succinct
exposition of the important provisions of the Code of Civil Procedure. Unraveling the
complexities of the Code, it presents a systematic and precise account of the conduct of civil
suits in Indian courts. The present edition preserves the original scheme as conceived and

adopted by Sir Dinshaw Fardunji Mulla, whilst incorporating latest developments in the
subject.

This book in an essential reference for students, academicians, legal professionals, as well as
general readers. :

* An invaluable and inimitable reference aid; providing a summary of the provisions oﬁi\tﬁfa'
Code of Civil Procedure ' 1T

* Breaks down the complexities of the Code to offer a lucid exposition of the mpoﬁgntr
provisions e T

. N
14 \‘..
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I
® Adopts a systematic and readable scheme with critical analysis that stokes studentst
interest to deliberate and debate

* Covers how the course of an ordinary suit is followed, from the moment the plaintiff
determines to sue till the time he obtains a decree

* Elaborates in detail the critical process of execution of a decree and the possible
consequences of an appeal by an affected party

* Employs the explanatory method of treatment enabling advocates not only to understand
the provisions of the Code, but also to see how these provisions are applied in practice :

* |Includes important decisions of the Supreme Court; with critical comments
* Up to date with legislative amendments and recent developments in the subject
» ADR formulations and referral court's duties
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Threg major topics - Related Party Transactions, Loans, Guarantees and Securities, and
Appomtment of Key Managerial Personnel - have been covered in this book in a detailed and
analytical manner across 15 core chapters. In addition to the said 15 chapters, one introductory

chapter gives a brief account of the entire coverage and another chapter includes practical problems
and illustrative solutions.

These subjects fall under Chapter Xll (Meetings of Board and its Powers) and Chapter XillI
(Appointment and Remuneration of Managerial Personnel) of the Companies Act, 2013 and this
book covers most of the provisions falling under those two Chapters of the Act. In addition to this,
the book deals elaborately with the applicable provisions of the Listing Regulations, 2015,
Accounting Standards and the Companies (Auditors Report) Order, 2016 so far as they pertain to
the said three subjects. Further. the book gives a complete picture of the provisions of listing
regulations with respect to these subjects. A separate chapter provides a complete picture of the

requirements of applicable accounting standards on Related Party Transactions, be it AS-18 or
IND-AS 24.

Important concepts such as related parties, interested directors, arms-length transactions, ordinary
course of business, office or place of profit, associate companies, significant influence, control, other
important words and expressions have been well explained in this edition while it also discusses the
consequences of non-compliances of the applicable provisions of the Act, rules, regulations
including listing regulations.

Relevant circulars, notifications, case law, compliance and disclosure requirements, along with
practical illustrations on these subjects wherever applicable have been given in the book along-with
reference to the notifications granting exemptions to various classes of companies.

As a whole. the book has been written in simple language, providing practical notes and guidance
withillustrations enabling readers to get a complete picture of these three subjects from a statutory,
regulatory and practical perspective.

The book will be very useful to students, academicians, company secretaries, chartered
accountants, cost accountants, lawyers, directors, senior management personnel, regulators,
tribunals and courts.




gl

V7S
(OhUseHEHTme)
UL

(LpemeTal(T u.@lairuéﬁl&gﬂmair
BuEGHT. 2_ass SLOLDE ETRIBLD, LDg 6wy

20066 5blbé¢ ewiad, m@a»g




L\ 22l

1. wsTEUNGT O35 a1 SN B B erila
ND BB BB G156
— pswevtaul [1.Camfeamest
2.5Cp505STaieo Uy
— peweueu] wp.Canefibsnaest
3. SImIb uTPW SIflgsaT
~ PEETEU] [5.615. 8. FRIES ST
4. uNTBulico LTI APLD ABUuIaIapLb
— Cuondfwy Si.eeripssns:
5. sesIaiSSal S0 unys
= PEOSTNT WIMD &.&hAaT
6. UNMTHwnT SLGaIsaieo Fan QUATHST

— (peweuTau] GWDWlL. AGgm

7. sTeoaiiasulleco uUNTSuNGT SIS EIHET
— (pswmeteur U.Fleugme

®

IDHTHA UTTBWNT Sallans a6
UeouBGHFID Sanaioy
— (PEDESTTEUT &S65TUIT Sigeflbseor

9. uMIP Y WalHCHWSE SHalleb i

— dpemeweuy . sfuigwonf
10. unpsBwinfiar Caupsmads sanssar

~ eweuau] m.s8Ibeome)
11. unpBuiar BTGliumHm;
— e 15.6\5emens Gusip

6

16

23

4]

57

65

71

2

107

116

12.

13.

14.

15.

16.

17.

unrSuilan 2 6ramb AFTEOILD HIPHHISHET
— Gaemy LI.UMeLd meipeunrsst
Sanin dmbs sandcoanso!
— g GalLymiGwedl e LHLTET
2 uiiseaiLsHheo e Gagyib
— (LPEW6UTEU] & LDGEuTEBTLD6TUfl
unFSuiar OpmTaI%Hl aflIeo
— (peweuteu] G&IT. (P& HS60T
unpg@ulan Quastanfiug JbHaaTEH6IT

— (wemeuteud &l BImeR616vL &)

AbBHIHSH SHHMBH UTTHWNT
— S(®. @D, BEUeOUP(HS 63T

TS T

123

131

141

151

170

180



esMGuLITAwIT
(LPEWETTEUIT &, LISLDAILITET
Sl Sigiaueor, 2065 SLOILDEF FTRISLD LDFIEDT

Qeuerfiui®
Long pulibs snusb wgiamp




vy . . D et -

lﬂurr@an_a'sasﬁ) '

FhiGS SIOWDT eumpaiiuied
- Wpeoeiauj (Lp.@ITEFTITY @oyu
FhiGS ST T SDhign ) SlealIRISET
- psmensu] &.UKLOOUITEdT
LIpBSIOPT SbFas 61T ORI LD
- weanauy Gam.elleFwrTseust
FhiSSH SIDIPT BT GCLDeOTRTemnID
- QUTHEHT &.5.DIB(LPMLBLOLT
&6 ] CLDGOTESIIEMDUD FHeNcVEIDLI LIGTLID
- (peeau] &1.56)60LDHET
oI S0 @D embaluc
- fleudy BT, QFe0EUTTS
ST S0HSWHE 0 FL_RIGHBET
- wemaneuy Gam. QFPlwiest
T HSeBTenHUled afememuim’ (6
- ereusuj &. CFTLHHBSH
UDBTENTDI ST (HID el Heauen GuoibLm(
- (pewaieuj L. SHTLDENIT & 60T 636
STss SIS SSGDIHS
el &uiLd 601 alg@jH6IT
- Quriwreny Bl HIFSTHTLD

11

17

a7

32

48

61

Pl W O B o e T T T e e -



11.

13.

14.

150

16.

17.

18.

19.

20.

Fhid 0B U 1185 a6 60
aimpaluD &S gl HHEHED
- Gurmdiflwy Gam. GFUleUBTUISLD
FhISS ST DHSHIaND
- w@HBIT & BCIHSTeT
LIGSOTemL_1d SHIBIPT
aIMpafuie’sd @ 1paduled
- psoasul L. LITeumed)
LD BHSI0DT Catemmesar
GsvTessTemiD 2585 H6iT
- (penaieu] D. LDESITEULDES 6T
USFHIILITL 1960 FLRIGHHET
- penensu] [b. (LP(HEBHFUTETTIQUIEH
FThi® BHH WSS S LISTLITL (5§
HeNeHET N IDJLED Slaued LM’ (58,85 nepnd
- (pensmeuy UIT. @Fmem
FThiBSH SIPIT HeNe0d a5 Dot
- weoaauj &. @TnCaih &y
Fhi®d SIOPT Cumfuied [’ Lub
- Bundiflwy gTeLaIGaIs
LpHSI0p af yib
- (penansu] H). QTN
FRIBSSIOPT 15T Cpeoressientp
- Guriwreny Gs. GamedenT

76

104

G & v &

F6l
e



eSMTGULUTArfwT
(WpemevTeur 8. I.ll'rI.DGll.lll'ﬂ

(BTENG

255 Sl srisib DS

—_



GlumrperL_& &L

501 BosAwsHed B
- (ST (. @ITETFILD

ShIs B60daug s e &6 58

- (paneuteu &.UsWwQuUTe

FhISL QueurD Lsveuiyaefe
urLeseafied BHuler Gred
- CuynAflenw o . oemnised

QuilwyrresHed e
- (PESTOUT WITLD &.FHTT

S0 BesdwsHed sbL 1:1:2
- (pevaiau QFr.Gagud

walimyuled aumpeluied 5

- (pemavteu] &.Camoaih sl

HememsGlpseier Fapasil UsurL (B&
G DIDETOSET (Weiefl g Fi
ol 10 wirku & (e LD

- (PMETEUT By, 6(6hHOF I

P AevsdAwsSHed s b&

- CuymARWY &.uEpaTRIELD

2] i o 42 R —— e ———— et el
e e e e T (W -~ o~ - ———
. - 2 >

12

17

29

48

52

61



9. s BwsHwsHd DFHwed B 72
- peneteu] @.Cusslps sl

10. HHSGSDEDHD WH SO FTEVSTAPLD 78

- (pEnSa] [B.(LHBHFUTEIIIQLLIH

11. fleveowrenoujd BHuld 89
- (peneuteu] UT.@Tells@Lony

12. GarevasruiwgHed bH 96

- (PEDEEUT & @ITSTJILD

13. SenemsBariurligs Sipeilwisd 106
- (PEMETEU] &H.LI6USB]



egn@uundfwrr

wewereur & . LIGrLD6)LIITET
&eofl SigIaueT, 2 085 SHLOILDF RIS LDFIEDT

2 o8g pUlpE FRISD WG]

e S e o ™ € <2 S Lt I St e i Y il S - B ramen B e ty
1 - > ’ Yo -« Na - - - v‘:' 4 1 ey




Clur e &sin |
1. v gz0oflen &DhpisEped i
- (peneTeuy e @TTETFmLD RoyL.,

2. ufluTLeded &HEIEEped el i emiyey |

- (peneuteu] &.UsWQUTss

3. BEGDIBETHHD &DHEIEEped

- (pemauieu) &m.(1p.GFsi

4. uBbpIiusHed &HMIS 060

- (peoemeuy Cam.ellawrmseucs

5. pofioenuled @Grelwed &mssiss

- UITLDWIEST

6. Qpuzelsd &HOILILDEE60
- Cuyrdflwy &.@enwod) FrenAgmios

7. &ms esAwSHD sHOISE o6

- (pensteu] GF.eneu.Feint (LD

8. &a50zTaaUled &HHEIsE e &b & 60 651 & 61T
- powenau] Gg.Fhdlysson

9. CBGHESOUTHL samid GiDDIF G OEVILD
ST usTUTGLD

- GurmrARwy smoGrssitsosy

10. ypprarHiied sHNIFEGWeIwes Absmanssi

- (pewemeuy Hi.CHHIuTesITIQUIsT

11. ulgeriureneouled spmisepesd
- (pemateu] &.Gamoahsf

I VTT NG EN RO T



12.

13.

14.

15.

16.

17.

18.

19.

Gipedwed GpmHaed & (P HSTHDIILEDL

- (PTG BTSN TEET

DI & (Eh AU 6D &1 SIS S0
SHDIIE GRS SO @enLulleomen
oerL T LD

- (peneneu [b.BLITFLIETEnET

@pedwgud LameLw SHOPNS
&alenGuiwigid
- (pemensu Ba.LpaiGeaueD

Fhs @evdHEwHHed
SHDOIE GO0 SAlhSHMANS6N
- pevaau &.(1pdHeHIE0sHlwe

QugpLTeTHOILLUled SHHDISEPED

- (peemal] (6.(LPHBHEFLITEIIQUIEN

SIBHT@THND SHNIEEP
- peveneuj FT.@GLOG

SNEAIUTLGD SDHOIEFESIPMED
S ueTILGS SIS VIO
- (lpenemeu)] LAT.@UTET

QsErGsrpp Ll WIHIHW SHESTHMDES
(Qur@mBrTHoIiuL STL(HLD
SHNISGIP WalS 2 [DajseT)

- (pomeieuj 63.@JTopjSHES

20. s @eusdwpld SHIIFSPMID

- Cugrafieow af .CramisnCsal

21. ssSHS0PMD HDOIF GO

- Hmod w.orendyren



- \- 5 S
- L -
g e ) gk L A

. ™
3
o~

-
-

2 _ES g‘,@@&.msm‘@gﬁ@ﬁ i

o LR
oW N g
o

?:i
|
E.‘

" L
>

.
Pl

Trs
":“

/4 , 2 ;
7"
w / ©
\ =/

e snu5® ;

[

105085510\ 1p & (& k1S D) LD G T

=

-



P Y ey, W,

S ———— . | P——
Spe— ) Y

- s B g

GlurerL_saib

ShISS S0P ueuT(®, Brafsw 1
- Wpemateuf e.@QTTFTITLD

GM AT 196d 51815 LiesoT LI (B 4

- (pemesteui &. LSO QLT

SINEBNE G Fhiss ST uSTuT® 10
- Wenaeuy Gam.ellewirmasaies

FhISgS Spfe semeysmevr] UssTLIm (B 20
- (pementsuf @TT.FLOLIG

RIS QevdHaEwsded S0 usTUT(H 31
- CugrAfiwy FHTHeULD FEFASTIH LD

FRISSETVS SR QarenL LiesoT LI (B 38
- (psmesteu [HIT.G 6011 T & 60T

Fals @evsdlund sl (Hio Oals SienayBsmed 48
- (pemextauT Sl &) e5oT SWTLILIEST

shsS SOfeaT Dirduied usssTLm (B 60
- pememeuf &l.UMTTSHUFTEON

&S SOA6ET B LyFT) E G 69
- (Pevaieu] S|Jrhig.um)

10. smis @evadwigHed 1AL ussTUT(H 80

- (pemenau W, LDEUST S 6007651

11. smais @evadgHed s Gruwid 91

- GurmdAflwy LRSS BIWSLO

12. siais Beva S wimisefsd

all(pBCHTLOLIED usssTUm (B 106
- weananeuj 61 .CremisTGsail

P " B o L N



o W&H SUIPF SHISLD
LD G161




10.

1.

12.

@UT s eTL & &L

SafEmus Sjipsemmilsr SmsSmer Jyia| Gphlessr
—  (PemeTeuT ST.(LP.CFST

ureusn Gy Gl Es&SShysurmr
—  QumlEsT 5.8). 9|5 (psmLHLOL

esTmSTEMILE CammmaSiL Sl(ms @ menmi
(HmSGparmt of. (eflemilulisr Simps@per Clgmsir ()
— (LPEMSTTAUIT (L. |(HewaT&Hlif]

E\mausemeut Guosur ? Sim ?: ausit@meurfler NIy gjréliue
(Brousuit &.CaMIGHST LITTSILTEDIT (6TenaISE)
—  (pemeureurt eiyT. gpaiflambl

HméGmer gy iefd C5.CQurilullsr saflggiain
—  (pewsTeuT 9. iMlemLod

g\blpeimreoredlsir S(HEGSMeT 2-mTSHSimea
—  (pemeuTeurT @\TT.GleTeUTS:

SDEHSS auemb Ga1iss s.a.leramer
— S6MmeVLOMLETDT &r.Q)TITE TS5 (I 6iq 6107 60T

HmsEmeT 2y el 5L LSSS sTerGpTT Sl &l LoLFeuTITT
—  (peweureurt @).&l.@rmogml

SmEEnsT gyl &.5.gpahseflsr aipailhs 6LI6TT(STHBULD

— (LpEMETTEUIT LOIT. &(TH6T0TITEIT 60T

Hm&GmeT Qyiefled sLOUSSS g.soauwmyfiinSsrener
— (LpEmETTEUIT GITT.STLFTE:

SrOLGLL LS Sekisemy aSlaréeLpL
- (peosTeut @T.GMEsEIGaBSem

HmSGSmeT Jyiiiefle SLILSSS S.6.jeflemrdledihisin
~  evereut 2|.CamelbSNTed



13, GuiTaut HEnéGsuearmilsr SmsEmeTiet]
~ (LPETETTEUIT WML &.STHEITT

14. &g (BHESSDT YSiu 2 6mn)
—  (enereur 5.06.8.EHES TTST

15.  SmSESmer ,gyhsﬂs’u &. oy, QueflFapTsid gjeuissTls
umisa iy
~  (svaTeur &.GemoGhSI

16. Lo .. ulsr S HEHSNET 2 ITHLILD
— gl Guflueml

17. HmSEDsT JLeld SLiD LSHSSISTET 2|.&.EHTaTELLIHEET
— (wemeureurt Hifosom GLomsseur

18. HmsEnst el Cuymdifur wp.anefler Lmsefii
—  (pemeTsur &.LSGILTeDT

19. @nm.emmsursnl geuiseflsar Sms@mer Lsuwfl
—  (LpSMETTEUIT (Lp.LITETOTLR 4

20. SHHmEGnEHD SHms Gufiumm -\-
—  (LPSDETTEUN SITaIS. L]

21.  ger_urenfl oSt gauiseflsr Slms@mnammiey |
—  (pemswreur &.CaumeaLnTliosuflwes

22. uemmLmEILIE&ETTTI6T SHSEGSDT JLTMLEES — G LGS
LITTTemeY
~  (pEmETTRUIT LLUMEnILOS)

23. SmsGmsT 27 il ufGuapssmT LMIGESD LTaTeTT
~  (pemeTeur @).CUES (S8
24. HmsEner mpeiar o audmeflsr (psrGarmy
SlmLoemnd GlsesGseaurmur

— (PEDETTEUIT LIT.LOG6UTETOT60T

25. HmsEner Ll SLtb LSSS (LPFHEITEUIT GiLL. 2|6T0TCUuTTLISNE
~  (pemeoreur @ymio.osuiailfl LRMSWLITE&STE]

26. Hms@naflsr smSHiun Srésin: @rm.9.CagilsTenearuilsr

s 3 > e —C el s “ ¢ R -t 2w N -~ - - - ) ~
B Lt ot it it ot -t R e 578 i 2ottt S b S AR T 0F o Ui 4 S S B e DA s e RS I N e ST NBIR LB et SR G 2 s S et Sy T et e



27.

28.

29.

30.

31.

aufleuLfl eusTEHaIT HTame (siTamass)
= (PemEITeuIT K.(L (TGS EFLITETLe LI

HpEGSmeT Lewilufled L1 LHSs CuyTdfuT
&.85.S\(HBT6S ST &
— (pemsuTeurm @V CLomas6uT

Sm&@mst guiauremt Qewal smom” & Feaflourssor
—  (pemeuTeUIT (S.CLOTS6EuTTTS:

epSOIEHT au.gLLLTEflSEs0 Jierssaflsr Hms@nsT Ggmrer

—  (LPEMEUTEUIT LIT.GLI6T6IT O[T &

EMo&&60 sallghiflar eurdlinsle &\ma@mer
—  (pemeureut LI.Gaus(L(h & 60T

GITMES\y IjlpSeTTlET LMTenauiled QIETERaILD
—  S).SNm6OT&ITIT6DoT]



Lt .'.J.n,. A
e A ;ﬁJ

- %

- g
M‘ “ : | 5 .
. ] 'y
‘ ” v ..... ...Q.A
’ - 3 . e w- I3 .
| el .‘....w.@._,, . {
m = = i : .
m I 'y .. . . c
M ’ ‘ — A { . ; .-. : . ,
e ;
R EA
At Pl oy
TR s
> \ '-.:—o. t
8 XA A
e Wi 5 Y



Summary of Contents

Page
PREFACE TO THE THIRD EDITION -----cccaoieemeecmanmemmmaeemmoocconcan o \
A N OWLE DG EMEN S ot e s T s s vii
Chapter One. Overview of the ADR Universe -..................... 1
AT Ty 1 O G LG 1 T e o e SR e T e o 1
B. Understanding Disputes and Conflict -~ ooooooooomooeees 2
C. Traditional Means of Resolving Disputes ------ccooooomooioeee 4
D. The Variety of ADR DevViCes - ---cnscatommmmmmam oo 6
B TTse o AL R e e e ot et s 18
Chapter Two. The Mediation Process --...--oooooooevmoenoe 26
AR VerVIeW T 26
B. Historical Perspectives - «---oo-omamesooemmmmoocoo oo 28
C. Dissection of the Mediation Process --------moooeoeeommimoeeeeeoe 34
D. The Role of @ Mediator--- - ccocom e eeee 44
E. Mediation as Facilitated Negotiation ---------ccoomommmooeeeeee 47
Chapter Three. Mediator Skills ... coooirooooeeee 49
N 7033010 13 3 521 A 10) + MR 52
B. Mediator Knowledge and Understanding: Process and Sub-
stance Considerations ----------c-ocemmmmmmmmemmmememmeme e 60
C. Note-Taking and Organization -----------ooomeooomommmmmo oo oeee 61
D. Mediator as Teacher -----c-cocxoceccammmmmmmmmmmscccommmmmmmamame e moene 63
E. Psychological Aspects in Mediation --..-.--ooommmmmoooomoooooooooeneees 64
F. Gender and Cultural Considerations ----.---«---ccoemommmmemmacaoncnnanne 71
Chapter Four. Getting to the Mediation Mable. . -y o= e 75
A. General ApPropriateness ----------cc-zcmmmmmeseaomzomnmaoes e ne o 76
B. The Referral Process.----------zcm-emmmeeemremmmmmmmsmaaacccammancabeee 79
C. The Meaning of “to Mediate’” -------ooomeemmmmmem oo e 92
D. Consideration of Sanctions for Failure to Mediate ------------------- 118
E. Issues of Timing in Referral: The Life of a Dispute ---....---------- 125
F. The Role of the Attorney—Advocate in the Referral Process ------. 128
G. Selection of the Mediator--—-------—------- o e R e i e e 135
Chapter Five. Preparation for the Mediation .....-.ccoocaemeeann- 142
AN e NedTAtOr s m oo -sooMomiras=neoc—c=cmeenconaneona s me s oo e oane e 142
B. The Parties and Their Representatives.—.-----cooovooooomvinnaanan 151
C. Contracting for Mediation and Pre-Mediation Meetings ----------- 154

ix



X SUMMARY OF CONTENTS

Page
Chapter Six. Beginning the Mediation ....---cco-oooeeeeeeoon 158
A. The Mediator’s Introduction ---------oomommmmenmemsssiaseeoeeceeceee e 158
B. Opening Remarks. . oo 162
C. Follow—Up Information Gathering ----------e-oooemmmmsommmncaecceiaaes 168
) R R et R 0] 610 R L T U S T e et 173
Chapter Seven. Identification of Issues and Interests-........ 179
A. Identify, Reframe and Restate: The Use of Language -------------.- 180
B. Setting the Agenda -« ..o 183
C. Consideration of Underlying Interests -.--------cocooemioioam 187
Chapter Eight. The Negotiation Process -..-........................ 193
A (e T e I O TV O W e oo L (it tuitodaitemmanmahoe S Lat 193
BREBN epotiation s lih eony s S e e 195
G Common Suyles andilactlcs o e e 198
D. Common Problems in Negotiation ----cccocooomoooomao. 200
E. The Mediator as Conductor for a Negotiation Dance -............... 207
Chapter Nine  Nentralily s et 211
i O R T e ot oo B e S I L O Ot e T 211
B. Debating the Duty of the Mediator ... ... .. 217
GEEMediatoniDilemmasE ot =8 - il R S el S g o 233
Chapter Ten. Finding a Resolution ... 236
A. Overcoming Reluctance With Problem Solving -.---........_...__.__. 237
B TLhe Caucusis—rer oot ol e e e 238
€2 Impasse;;Andithe'Ways Beyond - - -- oo 241
D. Problems in Generating Alternatives -.---..o..c......._.._.._____..__ 249
E. The Importance of a Number of Options...............___._..___.___ 243
F. Creativity: Lateral Thinking and Brainstorming -........._......__._. 245
G. Acknowledgments and Apologies ---cocoeoooeoemo . B O 5 ()
HESelectionsio Al ternatiVes e e e 254
1 R ey T A e o R P 255
Chapter Eleven. Confidentiality................._...._.___.______________. 262
A GeneraliPolicyiConsiderations s -t e o9h e S 263
B clusIon O iV ege e e e e 268
EMConhidentialify:Agreements oo S ion mecod e e 292
D COUTEOTders: = Sose M. . o ieah o o e s R o 274
R Iscovery.(Gonsiderations: o Lo oo r ctopen i g oo ae s 274
KR PutiesitoiBigcloge: s b oo o i b Lo e man gy o 274
GG urrentlegaliParameters. -.cc ot T o ST o8 BeN . Sy 276
EESThellUniform®Mediation Aetco oot e 329
I Conclusiond... ... -astienh o IE. il s 0 Mol oty ¥ - sepe B st 334
Chapter Twelve. The Mediated Agreement.............._......_.__. 339
A. Finalizing the Mediated Agreement ----..................____._._ ... 339
3 B A ) i S e R IR Nl SN e T ) 349
CaeEnforceabilify s o200 8 Wl g Dl 7 B s ot b e e L 356

SUMMARY OF CONTENTS xi

Page

Chapter Thirteen. Closure and Follow-up........................_.. 387
AT Goncludingithe M ediation T e e 389
Bt PosttMediation Follow=up i e e e e e e e 392
Chapter Fourteen. Ethical Considerations................._....... 395
Al Mediator Rt hics m e e e e e e T 396
B. Ethics for the Advocates and Parties - --c.ccacoaomeccoee e 423
C. Ethical Considerations for Referring Agencies or Entities --------- 425
D. Ethics for Organizational Providers of Mediation Services.-------- 426
Chapter Fifteen. Quality Control ... 429
AL Background e 431
B QU Al T ot O S e s e o 434
C. Training and Education ------- e . 435
D. Testing and Evaluation - - oooooeme o 436
E. Continuing Education Efforts - -oooooo 437
F. Current Regulatory Measures ---------oooomoommmoe e 437
G. Variety of Practice Standards and Styles ... -ooooooeoooeeeeeeeee 442
H. Mediator Liabilify ------ccoeememsmmmmmmmee oo 458
U 00110 4431’ SRR e 467
J. Quality Mediation Does Not Exist. - -oooooooemeoeeeeee oo 473
Chapter Sixteen. Specialized Applications of Mediation .- 479
A. Agricultural DiSputes - -------o-eemomonemneeocomameamnn oo e 480
B. Schools and Universities --------------szcccmmemmemmmmmoasmmmooommaon oo 481
C. Criminal CABES.---so oo s e emmmmmoe—ooemomm oo oecoomsaesocoontoones 482

D. Divorce and Family Restructuring -----------------meeooemmmooommnencoonoe 484

E. Employment and Labor--.------------ooomeemmommeeaooceenanoee oo 487

F. Public Policy Matters --------x----m-n-mssmsassssmsnnnsssszmnsnnnaommmmoosnooes 489

G. Gay and Lesbian Matters ---.----------oeesoeeammeomsanosonemoman oo 493

H. Health Care ISSUES --------=-m-=assa-sammsenrzmmsmsazsseccemmesnassasossoossonooss 494

I. Internet and Cyberspace ---------------zazesecoooossmesasamoomommsonoooooooos 496

J. Disputes Involving AttOrneys ----------------oomrencosmmsmsmssesemees 500

K. Religious Institubions-«------eeeescesmmmmmmorosmncemoens s 500

I, Transactional Matters.-------cezzommmseamazocamomsmomomosoomommosoonsooommmoes 501

M. Willsiand Estates s e e s e 502

N. Sports Teamasse i s 502

O. International and Cross—Cultural Consideratlons---.---c----«-------- 504

Chapter Seventeen. Preventative and Creatina Uses of Me-
diation: Derivative, Combined and Hybrid Processes 506

A, Derivative Processes -------c----ss-snssssocesooemmmsassssssmnnommminte st g(ﬁ
B. Combined Processes --------«----=---=-cnseassmmomnzmmsessssnnmss i me e e Lo
C. Hybrias e o e S 6
D. DesignsIesuestees oot et oy
T, CONCIUBION ~2anrrmansmasssassasssce s s n s aa penar st

B ———



» -.‘-;‘

,P l\

2 o e
)

—'l -

» i .r

1

o1

.

.
-

- .
A .
\

I

2

~

-«

J 2

+
rﬁ—o

¥

17

....4..-.!»
A I

¥ L)
)

hreds

-
w's

4

ey b -.J
AR
ARS8
A

‘e . )
L
A .\&AW.«S.
St h .y.-

! D
[} :rf )

ow - s.WP'PJ
49

A

.

W\
P

g
e
J.la’

N

A
e

LR
b ThA

SRS

AN TN

14,

N
”.

v A.»qu‘m

TS Sl et
y S N2
A0 %

St
.'& ..a -
.

ﬁ%-, 3 -

o'
oty

X
TR

= a).oc,»,.
< )

153

oh ttd

A Vet Ty
Ry s

)

J.nu.z.%w.,..f, -




,l
r
‘-

Summary of Contents

Page
EREFACETONTHE N PHIRD I DITION = oo S s i v
ACKNOWEEDGEMENTS et et T h T CH IR, R L0 s Vil
Chapter One. Overview of the ADR Universe ..................___ 1
AN O d U e O e el 1
B. Understanding Disputes and Conflict ----oem oo 2
C. Traditional Means of Resolving Disputes -«-«--..-........__.______. 4
DEElhelVariety,oRATIRIDevVices - eamdt fue Ui 0 e - b - o 6
AU SolofFAT) RS Se U8 me MO e TIB e 8o bl oo i, B 18
Chapter Two. The Mediation Process........................__._____ 26
T2k (A Y, e e e S e A G 26
B H1storcalBerspectives i s ot il it he. bt ) g o ol 28
C. Dissection of the Mediation Process —-------w- oo 34
DS lthetHoleiofiaiMediator s e e s 44
E. Mediation as Facilitated Negotiation .-.................._..._____________ 47
Chapter Three. Mediator Skills ... 49
AR CommunIcation e s (o 8 el sl ol Sl e o 52
B. Mediator Knowledge and Understanding: Process and Sub-
stance:Considerations PFNETERg Sudle ol o 10 memse oo L M 60
C. Note-Taking and Organization --------.o oo oooooiiiieeeen. 61
DS Mediatorasileachers oot oot Samimate doe oompie iow o B0 i 63
E. Psychological Aspects in Mediation . -......oooo.ooo....____________. 64
F. Gender and Cultural Considerations ----«-«-oooooooooooe . 71
Chapter Four. Getting to the Mediation Table ............_______. 75
AN (Grenieral AADDY oD AtenNess = sos i o b L) ca ] e 75
B the Referral Process s s e oo s Lo sl Bt - oyl - 79
E2The Meaning of-“to'Mediate’” oo il 00 WUl on el 92
D. Consideration of Sanctions for Failure to Mediate ... ............_._. 118
E. Issues of Timing in Referral: The Life of a Dispute ...............__. 125
F. The Role of the Attorney-Advocate in the Referral Process -.-.... 128
(6% Selectioniofithe Mediatortwasit ol . o SNSRI T TN, - s 135
Chapter Five. Preparation for the Mediation. ... 142
AN e N e A O e e e s L POt e 142
B. The Parties and Their Representatives....... T e T 151
C. Contracting for Mediation and Pre-Mediation Me&tlngb ----------- 154

X




X SUMMARY OF CONTENTS

Page
Chapter Six. Beginning the Mediation -................__......._____ 158
ailihe MediatorisiIntroduehiont s s i i 158
B (peninpiRemaria Sesenisierof Tae ) i e cccitaniias 162
Ui Kollow=UpiinformationiGathering--o 200 it 168
D hetRole o P St e e i L 173
Chapter Seven. Identification of Issues and Interests ......... 179
A. Identify, Reframe and Restate: The Use of Language ----........... 180
BEESettmgEthe A gendai e SR Tl e 183
C. Consideration of Underlying Interests --------cocooeoooeoooo .. 187
Chapter Eight. The Negotiation Process --...................____.__. 193
AN GroniergilOvVervie WS et Mo oo L cernviusiste sxas S b Lt s 193
B Nepotiationilheony £ -SRIt Sotm v e (0 b Bt 195
ECommontStylesiandsTactica el s St b lettcvoi i ibans 198
DN Gommon Problems in Negotiation: vt ccoioe oo iiiiisaains 200
E. The Mediator as Conductor for a Negotiation Dance -............_.. 207
Chapter Nine. Neutrality..........._ .. 211
R )y T O e e e msesn M 211
B. Debating the Duty of the Mediator -------vo oo 2117
M ed1a o ) e as e it e 233
Chapter Ten. Finding a Resolution ..........___._.___._.___________.__ 236
A. Overcoming Reluctance With Problem Solving ----oooeoeo ... 237
B h e At e e eI e e 238
@ Impasse; Andithe Ways Beyond - - -—--cooooooooonioioncincce 241
D. Problems in Generating Alternatives -.-c-ocoooooiooo .. 249
E. The Importance of a Number of Options.-............._.._._.._.____. 243
F. Creativity: Lateral Thinking and Brainstorming .- -...........__.._.__ 245
G. Acknowledgments and Apologies —----oooooemeeo L 250
HesSelections offAlternalivesirs - s eb s 0 e e b ... 2b4
P [ Selof e eTRUASION Ao At el et ie L el e IATE
Chapter Eleven. Confidentiality..................._ . 262
At General 'Policy Considerations-. - oo ooroomeemo oo 263
B cluEIon Ol epe S e 268
@@Confidentialityi/Agreements. oot b o 272
DR G onrt Orders o s e e 274
E. Discovery Considerations.----..-..ocooeomoeoemooaoooooe A 274
KA T hities toiI)IscloSeiiss s o o e e e 274
G. Current Legal Parameters --------- oo oo 276
Ho Phe UniformMediation A et - e e T 329
I, Conclusion .- 334
Chapter Twelve. The Mediated Agreement......................... 339
A. Finalizing the Mediated Agreement - - ocoomooio . 339
B. Drafting IsSues - o oo 349

G Bnforceabilityr - e 356

SUMMARY OF CONTENTS xi

Page

Chapter Thirteen. Closure and Follow-up..................__...._.. 387
AY ConcludingitheiMed1ation s s s e s e 389
B Post MediationtEollow=up s e - s e L s P 392
Chapter Fourteen. Ethical Considerations...................._.__._. 395
Ase Mediator Bt hIes e e e e S WPl G Loy 396
B. Ethics for the Advocates and Parties -------co-eooeoomoeeeoooa 423
C. Ethical Considerations for Referring Agencies or Entities ......... 425
D. Ethics for Organizational Providers of Mediation Services......... 426
Chapter Fifteen. Quality Control ... ... ... 429
AL Backpround . cocies st i R S e 431
B, Qualifications s o S e 434
G Tramingand Fdication e s S e Sae R e 435
D. Testing and i Eyaluation o -t e e 436
K ContinuingBidiicationy B il o1 s e S 437
F. Current Regulatory Measures --------ccocoooeoiooiomooio. 437
G. Variety of Practice Standards and Styles ... 442
H.. Mediator laability . oo A e Pt 458
L I T Ty 467
J. Quality Mediation Does Not Exist----ocoooomomm . 473
Chapter Sixteen. Specialized Applications of Mediation.---.. 479
A, Apricultural Disputes s 480
B. Schools and i niversiiies o e e Ao 481
G CriminallCases i s e e v e 482
D. Divorce and Family Restructuring --- - oo 484
E. Employment and Labor- .-« oo 487
F. Public Policy Matters -« -«omooooeememme oo 489
G. Gay and Lesbian Matters ----------coommmmommmmooeme e 493
H. Health Care ISSUeS ---c-c--=caceeacemmemmmmmnmeamaeammomoammomenamen s oo cans 494
I. Internet and Cyberspace -------c-co-womemeacomemmmmoroomooe oo 496
J. Disputes Involving AttOrNeYs --------c-oommmseeocaamnenooome oo 500
K. Religious InStitutions - - ---cceceeeeomeomeemeomomcseace oo e 500
L. Transactional Matters .- --c-cczc-cememmmmsmmazossammzmmmrmnenoseamzemnene 501
M. Wills and EStates —-----czceeececosmcmemsmmmamosmcsoncemommomoosocosocnmmsaoe- 502
IN. Sports Teams -0 oo oo oo e 502
O. International and Cross—Cultural Considerations......-------------- 504

Chapter Seventeen. Preventative and Creative Uses of Me-
diation: Derivative, Combined and Hybrid Processes 506

A, Derivative ProCeSSeS -----c--czxssmmssssmmsmmmrasmsssoocmmmzsamasesosoannssmmns 506
B. Combined ProOCESSES ----cccs--sn=smsssscmmmzmassmosszazosemmmosssanscesssnsonos 51;
C. Hybrids ca-orrerrmsrossmsinenins S e s e gliz
D. Design [88U6s -t et e o
B ConCluSION i S S IR o Ce o ois S o i s et



xii SUMMARY OF CONTENTS
P

APPENDICES %
App.
A. Materials for Mediation Role Playsic . -l o 521
B. Joint Code ---------------- 028
(& Ar:: Overview and Comparison of Ethical Guidelines for Media-

e oo s L e ) SR

D. Uniform Mediation Act gg;1
E Proposed Rules for Good Faith Participation in Mediation........ 572
F. National Standards for Court-Connected Mediation Programs.. 574
I srtmsiintas St b AU T Rt e 083

Table of Contents

Page
EREFACETOTHED HIRDAE DITTON e e oou s S v
ACKNOWLBDGEMENTS 2 o2 s ss B 100 0 W ol S Sl Sl SO vii
Chapter One. Overview of the ADR Universe ...................... 1
PGB R 010 o6 |1 (T ysl et SRRl S B R R S e 1
B, Understanding Disputes and Conflict -t 2
C. Traditional Means of Resolving Disputes --.-......................._... 4
D’ ‘The'Variety ofyADR D evices i s S 6
1. "Adyadicative o T e e 7
a: “Arbitration®: s Fn i con oo ASIREGw (S 7
b Private U ging s . U TN U 9
¢ Faet—Finding oot o pn et DI e 10
2. Evaluative:. .o ovivmi.s i SSRGS RN S 10
a. Lawyer Evalmation o 0 . AU 10
b. Lay Evaluation—The Summary Jury Trial -................... 12
c. Judicial Evaluatione e s ey s SR e 13
d. Specialist or Expert Evaluation ---c--oo..ooo . 14
3. Facilitative .o oo e e 14
4. Combined Processes and Hybrids-....-.coooooooemmeea . 16
a8, (Combined! Processes . e s S A I N e 16
b, OmbudsSman o e 16
C. MiniTmal oo e e 17
A Ot hers e e 18
K. [se of AD R i T PN 18
Frank E.A. Sander and Stephen B. Goldberg, Fitting the Forum to the
Fuss: a User-Friendly Guide to Selecting an ADR Procedure ..---...-.. 19
Questions for Discussion -----.c-cooeaemaeeaaenes Ny PN ok 25
Chapter Two. The Mediation Process ------.....cccooooooomommeeo 26
A% OV OTTawW . s Ko T T o N e e S O e e 26
B. Historical Perspectives -« - zzmmmemmmemsemcemcmmemmmmcmeecnnee oo 28
1. International SPhere - .. comooooooimeee e 28
O TThited States e e o e, 30
3. Current “Movement”’ - cccceeecccmacrcmcesmcamomamamsacaacccaatneencen- 31
C. Dissection of the Mediation Process --«--wexczeeeeemmocsacccmrmnmaannes 34
1. Generally: Traditional Models ---..-----oooreocemmnennee oo 34
2. Emergence of Stylistic Differences and Theoretical Ap-
). o o - S et Gl bt 38
Dorothy J. Della Noce, Mediation Theory and Policy: The Legacy of
the Pound Conference --«c.c.ccocoaene- emmeamneenmeaneanta emmnnnnnnne 38
Lela Porter Love, Mediation: The Romantic Days Continue..-.---.-.-. 42

xiii



Xiv TABLE OF CONTENTS
. Page
aEsheiRolelofaiMediator- - n il . 44
E. Mediation as Facilitated N egotiation SN SRSl ROl 47
Pxercisesst ot CE RIS S e ey T 48
Chapter Three. Mediator Skills.............___________ 49
ASRUammurication TS EI CreTi L) e L 52
L A e o A 52
2sNonverbalMMessapesst ot 55
3. Communication Through Questioning@ Sie S me s 58
4. Mediator as Communication Kacilitatons et f e 59
B. Mediator Knowledge and Understanding: Process and Sub-
SLANCeGonsideration s e L A 60
C. Note-Taking and Organization ... 61
D Medistoriasiiiesvhent ~ESIMRTE § - TR L P e 63
E.  Psychological Aspects in Mediation ..........______________ 64
1. Counseling and Calming Skills -...........____________ 64
2. Importance of Empathy ... 65
3. Human Behavior, Motivation and Persuasion: The Media-
BT R e e e o e 69
F.  Gender and Cultural Considerations ... 71
NS st o s e 74
Chapter Four. Getting to the Mediation Table ... 75
A. General Appropriateness ... 75
BES helReferral Processt . 110 79
E¥Non-lecalized Matters-— ... 80
D DI o e 2 S s SRR L 80
bContractual®e: - - - A A T e SR 81
DeValk Lincoln Mercury, Inc. v. Ford Motor Co. ... ... 82
Weekley Homes, Inec. v. J ennings........ e R R SR 84
2. Pending Cases: Public and Private Sector Mediation... .. 86
MoandatooeRetoryal S e iime £ o (o o IR, S 86
KeencweGardner - o I . 8 oo e SRR 87
Carmichael v. Workers’ Compensation Court of the State of
MODERIASTNIE, S0 i o (1 N, TN T e 89
Lisngwv Dai. ..o\ el KR R T TR RN e a0
e The'Meaningiof “boMediate” ... T . . 92
1. Attendance Issues---.c........._. s Rear b AL S S PP PR 93
In re: United States of America. Petitioner g e OSSN O
N AT ICID A IO e e e, e SR N ey e 95
(Grahamsy- Bakapiie = S8 0. SRS o . a Saealle - gies e i o o 95
AL GV 0w e I SO e e M 97
Decker v. Fandsay:, > o0 SSORTEL DT T Cie S e e 97
Texas Department of Transportationv. Pirtle ... 101
Texas Parks and Wildlife Department v. Davis.............____________ 102
Nick v. Morgan’s Foods, Inc..... et P s E e e AT
Kimberlee K. Kovach, Good Faith In Mediation—Requested, Rec-
ommended, Or Required? A New Ethic e 111
4. Cost:Considerations .= i HE. el ol el SRl 114
In re Atlantic Pipe g e 115

Voluntary Participation

TABLE OF CONTENTS XV
Page
C. The Meaning of ‘“to Mediate”’—Continued
Kirschenman v. The Superior Court --.-ooeooo oo 117
D. Consideration of Sanctions for Failure to Mediate.................... 118
1. Appropriateness of Sanctions.--------oooooooooooooo 119
2. Determination of Non-Compliance ......o..o.......__.___.__________ 119
Larry R. Obermoller v. Federal Land Bank of Saint Paul ............... 120
3. Potential Consequences or Sanctions..........o.oo........_____ 122
4. Whos'Sanctioned:iovaiioe Lot 8 Ml S R0 e oy 123
Robertsv. Rose «...c..cpmmrds sttt o il o 0. . a0 o et 123
E. Issues of Timing in Referral: The Life of a Dispute --................ 125
L.oNon-Litigation M atters s e e 126
2. LiegaliDisputess-c:oowi Bt Ao st S OSs SRS I ot et 126
F. The Role of the Attorney-Advocate in the Referral Process ... 128
Julie MacFarlane, A Tale of Two Cities and Mandatory Court-Con-
nected Mediafion et e S L o oo £ 129
G Selection;ofi thelMediator s m s R S N S 135
1. Matching Cases and Mediators -----.--...ooooooooooo 185
Medeiros v. Hawaii County Planning Commission.......-.ooooooooooo._. 136
2. Finding/Mediators 2t 2 < 3588 S aiien ol i St o 138
a. Generglly:.:...... .0 =505 TN A SITe i DL EIESE NP 138
b.:iSpeecificiExpertige s s a0 Sl g8 iR TR SR 139
Questions for Discussion .- s Ul o e e S n e 139
Chapter Five. Preparation for the Mediation-................__.__ 142
A. TheMediator-:.-..:-ioocus S B0 S WS S S SN SRS, 142
B. The Parties and Their Representatives-......................._...____. 151
C. Contracting for Mediation and Pre-Mediation Meetings ----------- 154
Questions for Discusaion - s e S B e 155
Chapter Six. Beginning the Mediation ....................._________ 158
A. The Mediator’s Introductiont -2 s e e 158
L P U DO e e R e e e 159
2. Contents e e e o TTRe 160
B. (Opening Remarks. o 162
1. Importance of Opening Remarks -« - ocoooiio . 163
2. Parties com o e L R e 164
B VN7 1) 1) £ SR e 165
4. Other Representatives - oo oo eaeee 166
5. Use of Documents, Witnesses and Experts....-.-----coececeeeeaae 167
(D Follow—Up Information Gathering -----------omoomemmmeeeeee 168
1. Effective Questioning by the Mediator - —----oococeeeeeeaeeo 169
a. Open-Ended Questions ----------oooemeoomoommemome s oaeee o 170
b. Open-Focused QUEStIONS- - vme e 170
c. Requests for Clarification -----------oooomoeeooeomoomneecoomooooaeee i;i
d. Leading Questions.-.-------c--eacoonconammcmoensonncenocnennn e -
e. Either/or, Yes/No QueStions...-.cc-----oouorecozzzoonomaannoonens 131
f. Compound Questions----------comomevnmaanee A e e
2. Additional Information Gathering by Participants---......—--.. LT3



