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Trade union is an qutcome of the factory systeml It is based on labour

~
st

philosophy—‘united we stand, divided we fall.” Industrial revolution in India has changed

the traditional outlook in the labourmanagement relationship. With the introduction of the

modern factory system, j)grsonal relationship between employer and gmglpyeéﬂ?iﬁﬁﬁééféd*

and has given rise to many social and economic evils which made it imperative on the part

of the workers to devise an effective means to contact employers and to bargain with them.

Formation of trade tinions has provided an ideal solution.

Article 19(1)(c) of the Indian Constitution guarantees that all citizens shall have a right to

form associations or unions} This right includes not only the right to form trade unions

but also the right to continue as members of the trade unions'. It also includes the right to
refuse to be a member of an association, the right to not be compelled to join an association
and the right to not be compelled to withdraw from an association.” However, this right is

not absolute. Clause 4 of Article 19 empowers the State to make any law in the interestof

the sovereignty and integrity of India or public order or ‘morality”,and place reasonable
restrictions on the exercise of the above right. -

The labour movement in India is over 15 decades oldjand it may be traced from 1860s.’

——— e — g
Early years of the movement weré generally

Coimbatore Periyar Districts Dravida, Panjalal Thozhilalar Munnetra Sangam v. National Textile

Corporation Lunited, 2011 LLR 1076 (HC Madras). . ;
£ Scc;AH India B‘mi-‘Emploures’ Association v. National Industrial Tribunal, AIR 1962 SC 171: Damyanti

v, Union of India, AIR 1971 SC 966. ) .
NM Iosh{, The Trade Union Movement in India (1927), 8 and R F Rustomii, The Law of Industrial

Disputes in India (Law Publishing House, 1961), XCIV: (contd.)

{ed by philanthropists and social reformers,
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who organized workers and protected them against inhuman ‘working conditions..
The early years of labour movement were often full of difficulties; Strike commi

emerged which called themselves trade unions and demanded the' pﬁvﬁm :

unions without any means of discharging responsibilities thereof:* The position of trade

unions has considerably improved since then. The number of trade unions have gone yp

The development during the span'gf:

and their membership and funds have incre: uri
about 151 years may be considered broadly under the following six periods: (i) pre-191§;
(1) 1918-24; (iii) 1925-34; (iv) 1935-38; (v) 1939—46; and (vi) 1947 and since.

The principal purpose of this section is to trace the origin and development of trade
union movement in India. In this process, an effort will be made to state the characteristics
of labour movement and the factors which were responsible for the growth of trade union
movement during the specified period.

A. Pre-1918 Period

The earliest sign of labour agitation.-in India was a movement in Bengal in 1860, led by
inb itra) a dramatist and social reformer of Bengal followed by some journali

to protest against the hardships of the cultivators and also the plantation workers. The
government thereupon appointed an Indigo Commission. The report of the commission
reflected upon the gross cruelties perpetrated by foreign planters with the aid and under the
protection of laws @E‘ﬁﬁ?tﬁé British Government specially for this purpose.® Thereafter,
the system.of indigo cultivation'was abolished due to discovery of synthetic process.

" Sarobji Shapuri in Bombay protested against poor working conditions of

workers at that time.” The deplorable conditions of workers were brought to the notice of

the Secretary of State for India, The first Factory Commiission was, therefore, appointed

1E§82§ and as a gesult, the Factories Act, 1881 was enacted. This Act was, howeyer

- Ny Y '
Inadequate to meet the evil of child labour. Moreover, no provision was made to regulate

- .-y . Sp—
the working conditions of women workers. This gave rise to great disappointment among

rt?: gfe:h:o:mir:se:: 3 &;e Pbies iracathe history of labour movement in India since 1875 or even
and I’Jbour Disputes = I dl-) Punekar, Trade Unionism in India, Ahmad Mukhtar, Trade Unionism
Labour in lndiaspCha 't" '\lnl.aéLongmans Green and Co. Ltd (1935); Shiva Rao, State in Relation o
il J.S Mal:her \ T. dK Davs‘ The Labour Movement in India, Berlin de Gruyter (1923) 65;AS
(1962) 1'2 14:VV Gi _ml;'b;a Siman Mfm"m"_"' m India, Allahabad, Chaitanya Publishing House,
1:CA M' : Ind oy e Pro_b lems in Indian Industry, Bombay, Asia Publishing House (1959);
T’he i Iyres, ndustrial Re{atzans in India, Bombay, Asia Publishing House (1958) 100; C B Kumar.
lndust:::l ?{;Zﬁ: of l;}i;.f!nal Relations {'n India, Bombay, Orient Longman, (1961), 87;' N F Duftry;
b Taoaris Soc';jl”;v : ia, Bmeay, Allied Publishers Private Ltd, (1964); TN Bhagoliwal, Economics
Law and Labour Relan;'r{sa rgevgsﬁz gi;:\‘:z:::a;qvan (m' Chapter VI; Indian Law Institute, Labour
i : 'a, New i, (2007).
The period between 1875-1917 has been described as the social )welfare period of early trade union

: 4 the period of 1875-1917 into two sections:
+ according to him, was devoted mainly to the regulation of

. i - i s done
except placing memoranda before commissions and con?rr{,iet::'zi SABLL07), very UG &

R F Rustomii, op. cit., XCLIV.

Thc dep]Ol ab]e co!\dlhon Of w Ork > ar y
ers wer b r 1 ta 0‘ stat :

V V Giri, Labonr Problems in Indian Industry, Bombay

6

Asia Publishing House, (1959), 1.

il b L oo

|
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workers. Thereupon, another Factory Commission was a pointed in 1884\In the y
y A% P ¥ G D
Mr N M Lokh ganized the conference of Bomba 3

y factory workers and drew up

a memorandum signed by 5,300 workers demanding a complete day of rest on Sunday,
half-an-hour recess, working hours between 6.30 a.m. to sWﬁZt

-

later than 15th of the month, and compensation for injuries.® In 1889 in Bombay, workers
of spinning and-weaving mills demanded §ugdaz as ﬂolia regularity in the payment of
w_vagé’s’;n’d ag‘gguatemmpensa&_«bfﬁh?s‘e of accident. Z

Inspite of these agitations, no material change could be brought and, therefore, another
representation was made to the government in 1890} The stand of 1884 was also reiterated

and the petition this time was signed Hi"l?,m workers, The same year, the Bombay Mill

Hands Association, the first labour association was organized'? with Mr Lokhande as its .

President. It started a labour journal (Dinbandhu) in order to propagate effective views of
their own. In the very same year, Bombay Mill Hands Association 51%’&‘5&5_@@&;5;{9};6
the Factory Labour Commission (1890), with Mr Bangalee, the great philanthropist as a
member. The Commission gave due considerahm e demands.of labour, ~ -

rmed 18904 For instance, the Amalgamated

Several labour associations were formed mate
Society of Railway Servants in India:and Burma was formed in April 1897 and registered

inte

under the Indian __C_g_'m_pagjgg,l}g‘t," the Printers Union, Calcutta was formed in 1905, the
Bombay Postal Union was formed “migl)‘;;“
League were formed in 1910."

The post-18-90~ period was also important for the reason that several strikes occurred

during this period. Instances, may be cited of two strikes which occurred in Bombay in 1894.

first big strike of mill operators of Ahmedabad occurred in the first week of February,
Bé. The Ahmedabad Mill Owners Association decided to substitute a fortnightly wage
system for a weekly one which was in force ever since %896, This forced over 8,000 weavers
to leave work. However, the strike was unsuccessful.'*

There were also strikes.injuteindustries in Calcutta.in-1896.%.In 1897, after aplague

epidemic, the mill workers in Bombay went on strike for payment of daily wages ingteqd
of monthly payment of wages.™!
In 1903, the employees of press and ‘machine section of Madras Government went on

strike against overtime work without payment.\The strike prolonged for six months and

the Kaﬁgir_ﬁigy_g@;{k Sabha and Service .

after great hardship and starvation, workers returned to work. Two years later in 1905, the

workers of the Government of India Press, Calcutta, launched a strike over the question

of (i) non-payment for Sunday and gazetted holidays; (i) if“pof,i,t_i_f’l‘,‘?f irregular r:ﬁr‘\es;
(iii) low rate of overtime pay; and (iv) the reftl&ﬂ_pf\gu_thorlhes SOfEE eaxe remeshica

Berline de Gruyer (1923) 9; Ahmad Mukhtar, Trade Unionism

& t in Inda, ,
R K Das, The Labour Movenent i indi and Co. Ltd, (1935), 11; C B Kumar, op. cit., 87.

and Labour Disputes in India, Bombay, Longmans Green

9 A
Ahmad Mukhtar, op. cit. 11. \ : e ;
' The Bombay Mill H,:mds Association cannot, however, be classified as a genuine trade union. The

workers did not have any effective organization of their own. The Bc_rmbay Mill Hands .»\ss;xnat:szr;
has no existence as an organized body, having no roll of membership, no funds and no rules. (
Report on the Working of Factories Act in Bombay, 1892).

"' Ahmad Mukhtar, op. cit., 13.

12 Annual Provincial Factory Report for Bombay

'3 G Ramanujam, Story of Indian Labour.
o Gopal Ghosh, Indian Trade Union Movement.

for the year 1895, 5-6.

~
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i 15 The strike continued for over a month. The workers returned on fulfilment of
certain demands. In December e workers of Eastern Rai B@mm ir
went on strike on the issue of increment of wages:They went back to work after si days
when they were granted extra allowance owing to famine CO&@EQ@BL@YM&E&L@&?
mh_ggé%n. In the same year, the Bombay Postal Union and Indian Telegraph Associati
called a strike. In 1908 yworkers of textile operators in Bombay struck wqd{"_u}éym""“ﬂrmga y
with Shri Bal Gangadhar Tilak who.was imprisone for sedition. The workers in Bo
went on strike in 1910 demanding reduction in working hours. As a result of this agitation,
the Government ia setup a cqmmisgign_tgmqi;e,intQﬂm.desir%ﬁfty of reducing
the working hou: s/ On the basis of the recommendation, the working hours were reduced
MSMIM strikes conﬁnu%_f‘rpln“ year to year particularly in Bengal aﬁ)
Bombay demanding an increase in wages. ; >

——ec

\
Certain _bm\d features of the labour movement during the period of 1860-1917:may
be briefly noted: ~— Dbl L

First,.the movement was led by philanthropists.and social reformers and not by

workers. .~ p sl .
~ Second, there was no trade unions in the modern sense. According to the report on the

working of the Factories Act at Bombay, in 1892, the Bombay Mill Hands Association was not
to be classified as a genuine trade union} The following  excerpts of the report are pertinent:)
The Bombay Mill Hands have no organized trade unions, It should be explained
thatalthough Mr N M Lokhande, who served on the [ast Factory Commission,
described himself as President of the Bombay MilJJ:la&qié_gg_gcjéTi-an,
that Association has no exi§t_e_n_gg_a_s_‘a'n organized body, having no roll of
membership, no funds and no rules, Lunderstand that Mr Lakhonde simply
acts as volunteer adviser to any mill hand who may come to him,'*

e
Put, the trade unions existed as early For instance, the Amalgamated Society
of Railway Servants of India and Burma and other unions were formed in April 1897.

Third, the associations mainly relied on petitions, memoranda and other constitutional,__
means for placing.their.demandsawhich were mamjy confined | to_factory légiSIaﬁéﬁ, egn
hours of work, health, wages for overstay, leave, holidays and such other matters.

Fourth, the early movement was confined to fevgjt against conditions of child labour !
and women workers employed in various industries. b . e

-3

and some of them considered it their dut “to avoid strik i ’ by
every possible and lawful meéng‘fi";?*»-.iy.‘,z e Lpon te part of its membe S

Sixth, strike during this period i der,
b i gw is pe was considered to be a problem of law and order,
e

ol Ui e here police acted upon strikers by using force and framed false

'* Ahmad Mukhtar, op.cit., 4.

16
Report on the Working of Factories Act at
" S D Punekar, op. cit., 59, at Bombay, (1892), 15.

15
See AITUC Report of the First Session held at Bombay, (1920), 12,
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B. 1918-1924

The period_{lé}k}_?%g'an perhaps be best described as the era of formation of modern trade
unionism. This period witnessed the formation of a large number of trade unions. Important
among these were Ma Jniion, Ahmedabad Textile Labour Association, Indian
Seamen’s Union, Calcutta Clerks’s Union and All India Postal and RMS Association. One
of the significant features of “this period was that the All India Trade Union Congress was)
formed in 1970 o

The growth of trade unions was accompanied by a large number of strikes. The
deteriorating economic conditions of workers resuite e wages of workers
were increased but it could not k ace with the soaring prices of commedities. Fu er,”
there was a shortage of labour in some industries due to influenza epidemic.””

Several factors were responsible for formation and .gfowth of trade unions:
First,.l{e economic conditions of workers played an important role in the formation of;

trade unions) The demand for Indian goods increased enormously for two reasons: (i) The
shortage of shipping facilities led to restricted imports of several commodities for which India
was dependent on foreign countries; (if) There was great demand for Indian goods from allies
and neutral countries. For these reasons the prices of Indian commodities, viz., salt, cotton,

cloth, kerosene, rose high. Naturally, the cost of living steadily increased. The employer earned

Oy

commaodities. This resulted in further deterioration of conditions of workers;b‘l-‘iii’ther';'iﬁéffé_"
was shortage of labour in some industrial centres due to _qpndgmmnf influenz ¥ These reasons
led to the formation of trade unions to improve thexrbf_rguung position ;

Second, the political conditions revailing in the country alsc helped the growth of the
labour mo Pt The struggle for i%d'é"'e?\'&geﬁfé' started during this period and jolificaI
‘raaaT’Jﬁmm at organized labour would be an asset to the catse:The labour unions.
were also in need of some helEXThe political leaders took Efad and helped in the growth
of tade unions, e _
Third, the workers’ revolution in Russia which established the | first ‘_y&rketstl§_tff®
the world had its own influence on the growth of trade union movement.

Fourth, was the worldwide unrest in the post-war | E_gigﬂ."'lhe war awakened in the
minds of industrial workers..., e £

Fifth, was the setting up of the International Labour Organization in 1919 of which
India was the founder member: The constitution of ILO required one rqaresentahve from the

huige profits. The wages of workers were increased but not in pace with the soaring prices of

governments of member states. The government, without consulting t _1&1{_!3}_0[\_5)@;)})@%{[
Shri N M Joshi a?ft’ékéﬁfesentaﬁﬁé. This propelled the workers to organize. As ? result,
AITUC was formed in 1920, This gave an gpportunity tosend members for ILO corl\_) lerggce?r__
and also brought a change in government attitude while dealing with labour problems. ;

C. 1925-1934 X 192'\9‘ 7
it1 Ci i ighti ings. Laterin awingo
This peri itnessed a splitin AITUC into leftist and rightist wings 11929, awing of
Ar?l?éngmly, the All lf\dia Trade Union Fedegt;pq was f‘{ﬂ‘?e‘i} The main cause behih’d
Communist influence was the ecghomicl}?j_?asﬁlg of woﬂf_exf,.
L — it s

——

'? Shiv Rao, op. cit. e
2 Shiv Rao, The Industrial Workers in India, 19,

L e Sy * -
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This period also showed remarkable ;_Igc;ease_in the inte.?_sit.)_(__ g£ indusvgiia‘], confli

At least twp: factors were respons':i;g' for it, First, the TraJ?D}sputes A"c'_l_"_‘ivas pa A
1929 prohibiting srikes and lockouts. Second, the failure of strikes aﬁa—loclzamgmm)
in industrial strife. g oz Ty - 5
" Another significant feature of this period was the passing of the Trade Unions Act,

935 and the Trade Disputes Act, 1929NThe former Act provides for .sesi§?re§9‘n.9f§§ap'
unions

d affords legal protection to intervene jn_tg_qgg_;ifsgptég\ The léttgr Act iar Vi
for ad hod congiliation board and court of inquiry for settlement of trade disputes! The
Act, as already observed, prohibited strikes and.lockouts in public utility services and:

general stﬂlfe_s.affe‘ft’ing community as . g__v!io—l‘g},

-

D. 1935-1938

During this period, unity was forged among trade unions. This led to a revival of trade
unio ivity. In 1935, the All India Red Trade Union Congress merged itself with the
AITUC. ﬁgain, in 1938, an agreement was arrived at between All India National Trade,
“ Union Federation and AITUC and consequently, NTUC affiliated itself with AITUC.2!
Several factors led to this revival of t;agg‘gnio"r{ig_h First, the change in political set
up in the country was responsitle for the change. It is significant that Congress Party which -,
formed its government in 1937 in several provinces tried to strengthen the trade union
movement and to improve the conditions of labour. Second, the working class was also_
awakened to their rights and they, thercfore, wanted to have better terms and conditions
of service. Third, management also changed its attitude towards trade unions, g
~ The year.1938 saw the most important state enactment
isputes Act, 1938, The significant features or the Act were:
unons by the employer;
through arepresentat

-

, iz, the Bombay Industrial

he Act were: ‘(a) compulsory recognition of

T; (b) giving the right to workers to get their case represented either

. 1ve union or where no representative union in the ind ustry/centre/

unit exist xough elected representatives.of workers or through the government labour

officer; ¢) certification of standing orders which would define with sufficient pre&iﬁbﬁ
e cogditi-ons of emplgyﬂrg_cnt and make them known to workmen; (d) the ‘iétﬁn'g"‘_u_p‘_gf_;

an industrial court, with original as well us appellate jurisdiction to which parties could

go for arbitrationinrcase their attempts fo settle matters bétween themselves or through )

g%ﬂgil:?o%{?ﬁgog;bﬁ} ffﬁ&".ti ind (€) P{Oh_ibih: on of P:t;lkes and lockouts i.mde'l:lceaf,t"!@ g
\__’___,pw s ope of the Act was limited to cgﬂa;n'mdustriqs in the province.

-

~E. 19331946\
W\Xlar II, like World War I, bro

e AL ught chaos in industrial relations. Several reasons may
be-accounted for the industrial un_r‘gs‘t_and increased tra

de union activity. First, the rise in__
S . \ PRt e bl - i oo :.-o-—
&:‘ff’;ﬁ’?? aced the increase in wages. Second, there was a split in AITUC due to nationalist
4 i

hird, the post-World War II period win - re, the
problems P IQXS?}EI_‘!,; DLl penod witnessed retrenchment and, therefore,

this period, the m

A

i z iembership of registered trade unions . _
d . . = , :
:;:zr: ;stew”% tA067)in 1945-46. Further, the number of women workers in \ '

unionsincreased from 18,612.in 1
the period witnes: " 220

e Sl to 38,570 in1945-46, Moreover,
sed a Jarge number of strikes. AL o

*! For instance see National Fede
2 G

: ration of AITUC.
Government of India, Report of the National Commission on Labour, New Delhi. (1969), 319.
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During the emergency, the Defence of India Rules, 1942 remained in force. Rule 81 A
of the Rules empowered the government—(i) to require employers to observe such te
and conditions of employment in their establishments as may be specified; (ii) to refer any
dispute to conciliation or adjudication; (iii) to enforce the decisions of the adjudicators; and

(iv) to make general or special orders to prohibit strikes or lockouts in conne?ticTn“Wit}\:z_xﬂy
trade dispute unless reasonable notice had been given) These provisions thus permitted
the government to use coercive processes for the settlement of ‘trade disputes”and to place

further restrictions on the right to use instruments of economic coercion. ™

In 1946, another enactment of gl'eat si_gr_niﬁcanéé in 155&&5@@@,_@3_212,__95_
Industrial Employment (Standing Orders) Act, 1946\ was passed with a view to bring
uniformity in the condition of employment of workmen in industrial establishments and
thereby to minimize industrial anﬂic!s.?\ The Act makes it compulsory for employers—

. v ‘to defi i ient precision the conditions of>
engaging 100 or more workmen ‘to define with sufficient precision the conditions
employment’ and to make those conditions known to workmen*

~Another important enactment at state level was the Bombay Industrial Relations Act,
1946. The Act made elaborate provisions for the recognition of trade unions and ng‘litir

thegeof. 2

P

F. 1947 and Since

i i 1 i diversified on politic}!
With Independence, the trade union movement in India got diversified on poltic
coixsidemtizn& The labour lﬁ&é&;‘é@ﬁé’té&ﬁnﬂg National Congress We
Indian National Trade Union Congress in 1947, The aim of the INTUC was M

AN
i ich s free i in the w l-round developmentof 1
order of society which is free from hinderances in t __,_agmf.an.al*__ar_ elopment of

its individual members, which fosters the growth of human gerso.n_aﬁty in allits as_pecf‘s:“ g:\d\
goes to the utmost limit in progressively eliminating social, ppllggg} gs.ggon%mcﬁ\ ity \
and orga?igtmn of%_‘ fy and the anti-social concentration of power in any form. _

rty for izati ind Mazdoor Sabha.
_In 1948, the Socialist Pa formed an organization known as Hind Mazdoor a

——————

The aims and objects of the Sabha were to: (i) promote the econon:lit:, Iioﬁtt:lcala, cst?\mq::le%rglh
cultural interest of the Indian working class; (i) guide and_coor 1fna e ! c;i'ﬁa B
affiliated organizations and assist them in their "‘!iolf" ; (iif) wa%&dém})ﬁ e
: ivileges of workers ir atters relating to th _ nt; )
the wnterests, rights and privileges of workers in all m . ymment
(v) anﬁﬁon of federation of union n the sazé%g_\gg%tg_o;oguf[:éab&m(o}
secure and maintain for the workers freedom of association), om of speech, freed

—al e

—— o} "’-‘il SEC].IMI'I. ight
assembly, freedom of press, right of work ot maiaeae et def“_tjcf_sga_t_isﬁmiaﬁg = _C.'di‘irff‘{
e LI ) e i ishmen :
() organize and promots L g and to foster workers’ ed

o] e S b cation;
India; (3ii) promote the formation 9‘.9999?7".3-@—'350999—8-5 = oummvmm%
(viit) cooperate with other orgénizaﬁoﬂi“‘_“‘iff’i‘i‘ﬂ-a-—»---—- ——— e
and ob'ectiv.gs".25

i ization, namely, the United Trade Unioq Congrgss
fA yeacri I‘:‘Islir 121:\1@:2 %%We Unj_’c_‘f_xf Congress as given In its
was formed. The S @ A

= e ion. AIR 1969 SC 513.
$ S Rly Co. v. Workers Lnion, . 946.
M Preani/bl: o} the Industrial Employment (Standing Orders) Act, 1

3 Constitution of the Hind Mazdoor Sabha.
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of production; (i) safeguarding and promoting the interests, rights and privileges of the
workers in all matters, soci i i

for the workers’ om of press, freedom.of-association;- o
assembly, right to strike, right to work or maintenance and the right to social security; 'anﬁy
(vi) bringing about unity in the trade union movement. SUTE T d :

The same year also witnesseg.ﬂge passing of the Industrial Disputes Act, 1947 and the
Trade Unions (Amendment) Act, 194 ; he former Act introduced the adjudication system
on an all India level. [fprohibits str d
during the pendency of conciliation proceeding before a conciliation officer in public utility
services. In public and non-public utility services, it prohibits strikes and lockouts during
the pendency of proceedings before board of conciliation, labour court, lp@um@al

tribunal and-aTbitzation-(when a natice is given under Section 10-A of the Act), The Act

further prohibits strikes and lockouts during the operation of settlement or award inrespect _

of any matter covered under settlement or . g_yggrq.mxv"}fe—ﬁ)}{iughtﬁseveral‘cb_an es
of great significance. It provided for recognition of trade unions and penalties for unfair
labour practices by employers and unions, But the Act has not yet been enforced.'Again in

1950, the Trade Unions’ Bill was introduced in the Parliament providing for registrationand
recognition of trade unions and penalties for certain unfair labour practices. On diasolutimb

of the Parliament, bill lapsed and has since not been brought forward by governmen
before the {’arliament. iy e

Political invoLvement continued even after 195&. In addition to four major all India
organizations discussed above, three unattached unions dominated by one or the other '

political parties were formed. For instance on 23 July 1954, a federation namely, Bharatiya
Mazdoor Sangh (BMS) was formed in Bhopal by Jan Sangh Party, presently known as

Bhartiya Janta PartysThe main object of BMS is to check the increasing influence 5f’th’§

Communist unions in the industry and cooperate with non-Communist unions in their just-
Cauf%'.A s Hx.nd Mazdoor Panchayat, a new trade union organization by Sanyukt
Sctaahst Party and Indian Federation of Independent Trade Unions which have no affiliation
with any POhﬁcal party, were formed. ~ T

The period also saw amendments in the Trade Unions Act in 1960. The amended Act
brough‘t four new provisions: (i) minimum membership subscription was incorporated; (if)
the reglstra_r of trade unions was empowered to inspect account books, register, certificate
of registration and other documents connected with the return submi;ted by tll\em under
the :l'rade l{nions Act; (iif) government was empowered to appoint additional and deputy
;eg:str?r w1.th such powers and functions as it deemed fit; (iv) fate of the application
or regxs.tratxon where applicants (not exceeding half of them) ceased to be members of
disassociated themselves from the application was statutorily decided.

o A?lolmde'independent trade unions met at Patna on 21 March 1964 and decided to form
e ndia Indep?ndent Trade Union Congress, but this effort to unite the unaffiliated
unions did not continue for a longer period and met an early death

The Act was once again amended in 1964. It made two changes: (1) it disq“,al,iﬁﬂd‘

persons convicted by the court of an offence involving moral turpitude from becomi
e e e AR e vt

B

* Constitution of UTUC.

d political; (v) securing and-maintaining

ts without giving 14 days’ priornoticeand ™ -
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office-bearers or members of the executive of a registered trade union; and (ii) it required
mission of annual returns by registered trade unions on a calendar year basis.

1970 witnessed another split at the national level in the &r_u_@ The decision of
Communist group, which decided not to remain within the AITUC resulted in the
formation of a separate organization, namely, Centre of Indian Trade Union by the Marxist
Communists. e !

A further split took place in 1970-72. During the period, there was a splitin the United
Trade Union Congress and another organization namely, the United Trade Union Congress

G. The Unity Move

In 1972, a new experiment was made when three central trade union organizations,
namely, the HMS, the INTUC and the AITUC, in the meeting held on 21 May 1972 at New
Delhi agreed to establish a National Council of Central Trade Unions for the purpose of
promoting understanding, cooperation and coordination in the activities of the central
trade unions, to defend the interests of the working class and the trade union movement,
and help towards the development of the national economy on a democratic, self-reliant
and non-monopoly basis, to overcome trade union rivalry and bring about trade union
unity for common objectives and action. However, this organization could not survive
for a longer period and met an early death. The year also witnessed the emergence of the
Trade Union SEWA by leading workers in Ahmedabad. Ms Ela Bhatt has been instrumental
for the same.

In September 1977, an All India Convention of Central Organization of Trade Unions
including CITU, BMS, HMS, HMP and the TUCC was called which demanded time.—bound
programmes ensuring reduction in wage disparity, national wage and price policy and
need-based wages for industrial and agricultural workers.

In 1981, once again unity was shown by the trade gnions in the protest against tl.xe
promulgation of the Essential Services Maintenance Ordinance, 1‘981 and also the Bill in
that regard in the Parliament. A year later in 1982, the Trade Unions (Amendment) Bill,
was introduced in Lok Sabha. The Bill proposed to make the following amendments in the

Act, namely: - -
(/) To reduce multiplicity of unions, it proposed to .change the .eglshng provision of
enabling any seven workmen to form a trade union by Provxdmg foy a num;ntum
qualifying membership of 10 per cent of workmen (subject to a minimum of ten)

employed in the establishment or industry where the trade union is e

function or 100 workmen, whichever is less, for the registration of trade gD

hinery or procedure for resolution of trade union disputes
d intra-union rivalries. It proposed to define the expression
‘trade union dispute’ and to make provision for rgsolving such dispute;‘ thmu_gh
voluntary arbitration, or by empowering the appropriate gove_n:;pen_t ax.id e parties
to the dispute to refer it to the registrar of trade uaions for fa:i]ud 1cat.10n, e
time-limit for registration of trade unions. It propos
< E;Qiigﬁf : t;:z:; :fnf;?)nc{ays for the registration of trac!e unions by the registrar
after all the formalities have been completed by trade unions. It also proposed to

(if) There is at present no mac
arising from inter-union an

& e aamatme ) =
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provide that a trade union whose certificate of registration has been cancelled would
be eligible for re-registration only after the expiry of a period of 6 months from the
date of cancellation of registration, subject to certain conditions being fulfilled by the
trade union;

(iv) Under the existing provisions of the Act, 50 per cent of the office bearers in the executive
of a registered trade union shall be persons actually engaged or employed in an industry
with which the trade union is connected. It proposed to enhance this limit to 75 per
cent so as to promote development of internal leadership;

(v) It proposed to empower the registrar of trade unions to verify the membership of
registered unions and connected matters and report the matter to the state and Central
Governments;

(vi) Penalties specified in the Act for the contravention of its provisions were proposed to
be enhanced.”

In order to reduce multiplicity in trade union, strengthening their bargaining power
and to provide check-off facilities to trade union, the Bill seeks to provide that in relation
to a trade union of workmen engaged or employed in an establishment or in a class of
industry in a local area and where the number of such workmen are more than 100, the
minimum membership for the registration of such trade union shall be 10 per cent of such
workmen. Such unions shall be eligible for registration only if they meet this minimum
test of strength. From this it follows that the setting up of bargaining councils (which will
be able to negotiate on all matters of interest to workmen with employers) will to some
degree bring confidence and strength. The limitations placed upon the leadership of trade
unions by restricting the number of non-workmen as office-bearers of a trade union to two
and the provision that a person can become an office-bearer or a member of an executive

of not more than seven registered trade unions will go a 1 ; STy
leadership in trade unions. g ong way in developing internal

The Bill _also provides _for the constitution of a bargaining council for a three year
term to negotiate and settle industrial disputes with the employer. The check-off system
would be normally adopted for verification of the strength of trade unions in an industrial

tabli : : - 3
zisr :: I:IS;::‘GCZZ .tzlgough the Bill provides for the holding of asecretballotin certain exceptlonal

While the unit-level bargaining council will be set up by the employers, the appropriate
tgroa\éeerxl:x;znt wxilil bl;e empowered to set up such councils l;t i)rlmdustryll?evil. All thegggisl:;efed
s bl:‘; :;\rr1 e represented on the bargaining councils in proportion to their relative
o wérkmenyir‘:?:x'l \:inth a strength. of not less than 40 per cent of the total membership
e in ush-'lal establishment will be recognized as the ‘principal agent’-

€ 1s no trade union having members among the workmen employed in an industrial
establishment, a workmen's council will be set up in such a manner as may be prescribed~

The Central Government wi 3 :
e natal T, will also be empowered to constitute such bargaining councils at

However, the aforesaid Bill lapsed. Six years later, the Trade Unions and the Industrial

Disputes (Amendment) Bill, 1988 was i 1 :
, tr J
has not yet received the colour of an i\lcr:‘t S e e e 1

2
See ‘Stat i 7
2 i ement of Objects and Reasons’ appended to the Bill.
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The Government of India had in 1997, approved certain amendments to the Trade
Unions Act, 1926. The objective of these amendments is to ensure organized growth of
trade unions and reduce multiplicity of trade union.. The Trade Union Amendment Bill,
1997 was to be introduced in the Rajya Sabha in the winter session of the Parliament in the
year 1997, but due to various reasons, it was not introduced.*

During 1999, a consensus emerged among the leading trade union federations like the BMS,
AITUC, CITU and INTUC on protection to domestic industry, strengthening the public sector
units by way of revival and induction of professionals in the management and amendment of
Jabour laws and inclusion of rural and unorganized labour in the social safety net™”

The year 2001 witnessed several amendments of much relevance, in the Trade Unions
Act, 1926. However, this amendment came into force w.e.f. 9 January 2002.

During 2009, the Workmen’s Compensation Act, 192 was amended on the
recommendation of the (Second) National Commission on Labour. Another development
in this year was the enactment of the Unorganized Workers’ Social Security Act, 2008
which came into force with effect from 16 May 2009. A year later, the Employees’ State
Insurance Act, 1948 was amended by the Employees’ State Insurance (Amendment) Act,
2010. Moreover, the Payment of Gratuity Act, 1972 was amended by the Payment of Gratuity
(Amendment) Act, 2010 and the Plantation Labour Act, 1951 by the Plantation Labour
(Amendment) Act, 2010. Another major legislative development was the amendment in
the Industrial Disputes Act, 1947 by the Industrial Disputes (Amendment) Act, 2010 which
came into force with effect from 19 August 2010.

During 2009, a consensus emerged among major central trade unions including BMS,
INTUC, AITUC, HMS, CITU, AIUTUC, TUCC, AICCTU and UTUC which had organized
the National Convention of Workers in Delhi on 14 September 2009 and decided to launch
joint action programme on price rise, labour law violations, igl? losses, creation of Natio?\al
Social Security Fund for Unorganized Workers and against disinvestment of profit-making
PSUs. The National Convention was followed by All India Protest Day on 28 October 20(_)9.
The trade unions also met the Prime Minister on 17 September 2009 and urged upon him
to address the above main concerns of the working people effectively. As a follow up,
central trade unions staged massive dharna before Parl.iament on 16 Decembc~r 20(?9 as
a protest against government inaction to control price rise, Fheck lapour law \{mla.uons,
non-creation of National Fund for Unorganized Workers Social Security, loss pf )obs‘m .the
name of recession and disinvestment of profit-making public sc?ctor und'ertakm'gs. Similar
joint dharnas have been staged all over the country in state capitals and u'xdustnal ?entres:
The trade unions being dissatisfied with the attitude of the government in not ?ak;.ng any
appropriate steps to meet the five demands, the workers wenton Satyagraha/Jail bharo on

4 March 2010 all over the country, for the aforesaid demands. ¢
i i 1 trade union organizations

On 28 February 2012, a national strike was called by 11 centra
(including Ale'['U(i'l ?;MS, CITU, HMS, INTUC, AITUC, TUCI and NLO) s?xpp.orted by a})?ut
5,000 other smaller trade unions for their 10-point charter of demand which included rising

: T £y .lization, price rise particularly of
unemployment, labour right violations, mass contractualization, p P v

essential commodities, universalization of social security, etc. It was not only successful in

» Government of India, Ministry of Labour, Annual Report 1997-98. 31.
W Sea Economic Times, New Delhi, February 14, 1999.
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bringing together the much-divided trade union movement bqt was also able to convey its
seriousness over the issues facing the working class.

H. A Broad Survey

A survey of the development of trade unions in India shows that most of the unions are
affiliated with either of the four central trade union federations, viz., m
Trade Union Cong_{ess,xﬁlndia Trade Union Con, &ss, Hind Mazdoor Sabha and Uni
Trade Union Congress. Besides these, some trade unions are affiliated with seven o

trade union federations; viz; Bhartiya Mazdoor Sangh, Hind Mazdoor Panm
oundhnlndemﬁoml Federation of Independent Trade Unions, Nationa
Organization,-Frade Union Coordination Committee and United Trade Union Con
O o e Sr o3 ToE Ve becw pairorized by different polic
parties in the country. Further, a survey of trade unions in India reveals that over the years,

-

the trade union movement has undergone significant development. Both workers an
non-workers have been involved. The beginnings of the movement were the outcome of
the efforts made by certain social ref: d labour leaders, ‘The early ... trade union
movement (was) often full of@e%g{:iﬁmmnﬁuee;g@ugg}hemgelves trade unions |

and demanded the privileges of trade unions, without any means of discharging.the
responsibilities thereof:{” The position has considerably changed since then. The number
of unions has gone up and membership and finds of frade wnions have increased.

As per the report of the Ministry of Labour, Government of India, the strength of central

trade unions as per the verification of membership of trade unions as on 31 December 2002
was as follows:

(i) BMS - 6215797
(i) INTUC - 3954012
(i) AITUC - 3442239
(iv) HMS - 33384.91
(v) CITU - 2678473
(vi) UTUCLS B 13,73268
(vir) UTUC = 606935
(viii) AICCTU - 639962
(ix) TUCC - 732760
(x) SEWA = 688140
(x1) LPF - 6115 06
(xii) NIFTU = 569599
CDHN
Source:

Govt. of India; Minis £
Gov.of India; Ministeyof Labour and Employment, Order No L-52025/20/2003-1R (IMP-1)

3
See the Report of the Bombay Industrial Disputes Committee, 1922
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The (Second) National Commission on Labour in its report of 2002 gave the following
account on the development of trade union movement. te ;

(i) The trade union movement in India has now come to be characterized bg multi:gl.ici;z
of unions, fragmentation, politicization, and a't that shows a desire to stay
away from politically-oriented central federation of trade unions and struggles for
cooperation and joint action.

(if) One sees an increase in the number of registered unions in the years from 1983 to 1994.
But one also sees a reduction in the average membership per union and in the number
of unions submitting returns.

(7if) There are other unions that have founded into bodies relating to certain industries
or employment, but have kept out of the main central trade union federations. This
includes National Alliance of Construction Workers, National Fish Workers’ Federation,
National Alliance of Street Vendors, etc.

(iv) We must also make specific mention of the emergence of the trade union—SEWA
group of organization. It did not confine itself to the traditional method of presenting
demands and resorting to industrial action in pursuit of them. It took up the work
of organizing the women workers who were engaged in unorganized sector of
employment, combining other constructive activities like marketing, the provision of
micro-credit, banking, training and representing the views and interests of workers.

(v) There is yet another development on the trade union scene \vi[ich relates to the
increasing tendency on the part of trade unions to get together in ad hoc struggle
committees to launch struggles, or to supporta struggle that one of them has launched.

(vi) Another new featureis the readiness and the determination pf central tradg unions to
escalate the objective to matters of government policy like, disinvestment, privatization,
etc. Instances of such action were witnessed in the strike on,BALCO privatization, the
Rajasthan agitation by the government servants and the strikes by electricity workers
in U P, government employees in Kerala, and so on. .

(vif) A grave threatto the authentic trade union movement seems to be emerging from the
underworld. There are also reports of some cases where such unions have sucr'ceeded
through other means. Many questions arise. The primary que'shon perhaps is: what
are the methods or abnormal methods that these new ‘leaders’ employ, and how can
the authentic trade unions, the management and industry as a whole be protected
from the inroads and tactics of these interlopers from the unflenyorld. The use ?f
terror in any form will only nullify democratic rights by creating an atmosphere in

t or not to act merely to protect their skin. It has therefore,

which peopleare forced to ac
becomzeneiessary to protect the workers as well as managements from such forces.

(viii) There are trade union leaders who ask for abolition of contract labour but ultimately
relent if the contract assignment is given to them or their benami agents. This makgs
a mockery of the trade union movement and brings down the trade union leaders in

the esteem of employees. R AaEs St

; ctice that undermines respectis t of permitting perm .
5 agzt}f;spégn;c&rough proxy workers or letting others work in their place, and taking a
cut form the wages of their proxies. Similar is the effect of so-called unions that take up the
d charge a commission on the monetary gains they may secure.

grievances of workers an .
(x) There is also a tendency to convert unions into closed shops.

AT~ T TR AP RS A 20 - B

PR

B . e
PR —————-t

T ———— " st
e, g

SO TRFIORPY S SIS VE-% “Ss S
e




70 « Industrial Relations and Labour Laws

The trade unions get greater strength and security if they have a contract over the s
of labour at pre-entry or at least post-entry level in the industry. In order to app

closed shop and union shop.
Lord Denning defines ‘closed shop’ as:

A factory or workshop or firm in which all the workmen are members of
trade union; it is closed to everyone except the members. Any newcomer who
comes to work must join the union. If the newcomer refuses to do so, the union
wlelingt:;ars thlrl kl:SlsTth on his ;‘hsxmssal They tell the employer, sack him or we

on strike. I'he employer gives in. ismi
s gn. yer gives in He dismisses the man, or the man
_ The First National Commission on Labour explains
with the employer or at least his acquiesce to recruit only
other hand ‘union shop’ is one ‘by which new entrants to em
members, they must join the union within a specified perio
Unlike the industrially advanced countr;
shop has not gained momentum in India, The

‘closed shop’ as an agreement
trade union members. On the
plg;'ment, if they are not union
es likg USA or UK, closed shop or union
o .f:o;nneudtte: appointed by the Government
o i e S m ot closed shop on the ground that ‘the right
e g e a%f:l Zl:ployment is one of the fundamental rights guaranteed

R y interference with that ri i i
membersh . X right in the shape of prior
1p of a trade union would Impose an unreasonable restriction onl:he rig};ﬂ to

L vieeoss crcasions

A. Need to Form Employers’ Organizations

Wg have seen in previous section that a
union, meets the employer on e i

: qual terms. Like-wise
furfherance of common objectives of evolving common’ ae txt?tilg 4

A ollowing a : SINAR
(i) to promote collective bargaining at dif § are the main objectives:

( ferent levels;
(i) to develop healthy and stable industrial relations's,

n s
Lord i -
5 CoDenning i lingCapt (58 17
Government of I 2. eport of the (First) National Commissip,
% NHTata’ nt of India, Report of the (First) National Comumissi sedte
ata "Why Employers’ Organization? In Pursuit of - 07 01 Labour (1969) 298.

Bombay, National Institute of Labour Mana‘g,:::::zftI(';‘g;i;)’i{'gannony_/\n Employer’s pfrspecn'w',

upply
the feasibili ; x R reciate
e feasibility of adopting such a system in India, it is necessary to examine the concept of
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(iif) tobring a unified emplayers’ viewpoint on various issues of industrial relations;-and-
(iv) to represent employers’ organization in the meetin
conformity with tripartite approach to labour matters.”

B. Origin and Growth

The origin, growth and development of employers’ organizations have three distinct
phases :(i) the period prior to 1930; (ii) the period between 1931 to 1946; and (iif) the post-
Independence period. Each phase reveals its own structural and functional charactenstics; in
each period the organizations had to undergo changes because of contemporary economic,
social and political developments. These changes have been more rapid in some than in
others. The periods referred to also coincided with important developments in the labour
field, and these have had a great impact on the pattern and development of employers’
organization as also on their functioning™.

1. Pre-1930 period: This period was characterized mainly by the formation of associations of
merchants in the form of chambers of commerce. During the latter half of the last century,
industrial associations also came into being with the aim of protecting the commercial interest
of their members and securing concessions from the government. Regional associations
at important centres of industrial activity developed, but again with a differenf fc?cus for
action. The Bombay Mill-Owners Association, the Bengal Mill-Owners' Association, the
Ahmedabad Mill-Owners' Association are instances in point™*.

2. 1931-1946: Organizing chambers of commerce and industrial associations for dealing
with a variety of problems connected with industry was the rule prior to 1930. Some .of
these chambers dealt with labour matters too.”? The All-India Organization of I.ndustn.al
Employers (AIOIE)* and the Employers' Federation of India (EFI) came into existence in
1933 to comprehend and deal with problems of industrial labour in a concerted manner.
The All-India Manufacturers’ Organization (AIMO) was {ormgd in 1941. The setting up of
these organizations was again, as in the case of workers unions, In respog\se"tlo the need then
felt for representation on international conferences and legislative bodies.

i 10d si i d the growth of
3. Post-Independence period—The period since Independence witnesse gr ‘
planning, exgansion of}i,ndustrial activity, extension of the democratic apparatus, passing

of several labour laws and a growing trade union movement, all of which acted as a spur

i -on of employers’ organizations. Experience of working
Sl Ll el ity ey e B tﬁd action. Employers' organizations

t i loyers of the advantage of united act ‘ :
;E&h;r:;::gt\lc]ei:;{; tz; meet the requirements of individual employers for advice on

labour matters, In some cases, they built up their strengt Bt o L ?hat.oforgamzed l?b:,im:
in others, it was the other way round. At present, employgrs orgamzaflonfy are org;r\ufWi si; .
three levels namely: (7) employers operating through their loFal. 0'83“‘2"?‘:1“5 °:i° ewhi 5
(b) industrial associations which cut across state boundaries; and (l? lc aelra Ot Sk
comprise representatives both of industries and centres. Of the three, the local organiza

* Ibid
¥ Ibid.
Ibid. e : e
¥ The role played by employers’ organization has been described in the Report of the Roya
Commission on Labour. 316-17. '
“ This organization has since changed its name. It1s now

W 1bid.

called All India Organization of Employers.

f ILC and SLC boards in i,
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which operate rhainly through the chambers of commerce cover all industries in an area;
their activities in the labour field are comparatively less extensive.

This period witnessed significant developments and several employers’
organizations and federations were set up. However, multiplicity of organizations at
the national level has not been a problem with employers' interest at tripartite forums,
This has, for all practical purposes, been effectively secured by the main employers'
organizations coming together under the CIE. But the AIMO is outside the CIE. The
First National Commission on Labour felt that it will be desirable that CIE brings this
organization also within its fold.

Some organizations at the industry level and the Employers' Federation of India at
the national level, originally registered under the Companies Act, are now registered under
the Trade Unions Act, 1926, while many are still outside its purview.

C Role and Functions of Employers’ Organizations

'_I'he main role and functions of an employers’ organization is to protect and promote the
interest of its members. The membership of employers’ organizations is basically composed
of corporations/employers. All enterprises have to meet the test of economic viability.
For a proper appraisal of the role and functions of an organization, this aspect cannot be
ignored. Thus, its activities are designed and directed in such a manner that their members
stand to gain. Also the organizations have to work on a broader plane; labour problems
are onlx a part of their overall responsibilities. Economic, commercial and fiscal matters
anc! policies are equally or even more important for them. The organizations represent
tl'_\eg meml?ers’ view in formulation of government's policies, rules and regulations and in
giving ad\nce_to members.on the interpretations and extent of applicability of agreements
.amved at various bipartite and tripartite bodies.and on Acts and regulations which come
into force. Labour departments/advisory services, which have come in vogue in many

employers" organizations to advise and assist membe i
g rs have
of the recognition of these functions.* besp e dinech RTINS

Employers’ organizations find it necessary to have legislati izati

of the}r objectivgs, The pg;suit of their activit% leads to? gseliibix":zll:r?::;ﬁ;mﬁ;: C::
to thexf dev'eIOpmg lobbies without directly aligning themselves with any olit?cal party.
There.ls e_vxdence on record to show that individual employers and not t};e employers'
organizations ha.ve used these avenues to the extent necessary although providing finances
?odpoht_lcal part:xe§ or spon§oring candidates are not unknown to the organizations Or
;:3 a\;sit:;;ld aﬁt:cxahons:—pahonal or local. Political activity by employers' associations may
besai cemo {:e?ce m mdu.fstry.as that py_ workers' associations, particularly when we aré
s}muldg!t)ng hp oyers organizations to include both public and private sector units. This

e eschewed. It is thus, that they will be able to establish rapport between the two

Th s . .
they sh:u})du;i)l:l;ezf SeSTRte ENIE DY, employers’ organizations does not mean that
AU ognize sqcxal respopsnblhties. With planned economic development
g democratization of the institutional framework of society, there is active

e

2 See Govt of India,

Report i :
Sy port of the [First] National Labour Commission (1969) 299,
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consultation by the state with all organizations, including those of employers, for
formulation, inter alia, of economic, educational, social and labour policies. Employers’
organization§ are, therefore, expected to take a stand consistent with the social and
economic objectives of the community/country as a whole and be active in promoting
policies and measures that are not contrary to the general interest of the community.
Along with their gains, they should keep in view the needs of the developing economy,
the requirements of planned growth, importance of maintenance of peace in industry
and the desirability of an equitable distribution of national wealth. There can, however,
be differences as in the case of trade unions, as to the priority between the interest of the
community and the employers.**

D. Employers’ Federations

1. Employers’ Federation of India: The principal objects for which the EFI has been
established are embodied in its constitution. These are :
(i) to promoteand protect the legitimate interests of employers engaged in industry, trade
and commerce;

(if) to maintain harmonious relations between management and labour and to initiate and
support all well-considered schemes that would increase productivity and at the same
time, give labour a fair share of the increased return;

(iii) to collect and disseminate information affecting employers and to advise members on
their employer—employee relations and other ancillary problems.

These objects lie within the field of ‘industrial relations’. Although consideration of
broad economic problems is not altogether excluded, the EFI does not.generally comment
on commercial questions of customs, taxation and the like which lie in the sphere of the
Associated Chambers of Commerce and Industry.*

2. The All India Organization of Employers : The objects of the AIOE inter alia include:
(i) To take all steps which may be necessary for promoting, supporting or op;ms‘mg
legislative and other measures affecting or likely to affect directly or indirectly,
industries in general, or particular industries; -

(i) Tonominate delegates and advisors, etc., to represent the er_nployers at the International
Labour Conference, United Nations Organization, International Chamber of Commerce
and other conferences and committees affecting the interests of trade, commerce and

industries, whether as employers or otherwise; o S
” i for the general uplift of labour
(iif) To promote and support all well-considered scher.nes ¢ c
) andpto take all posggle steps to establish harmonious relations between capital and

labour" *¢

3. The All India Manufacturers’ Organizati

(i) To help in bringing about rapid industrialization o
progressive economic policies;

(ii) To help in increasing the aggregat

on: The objectives of the AIMO are :
f the country through sound and

e wealth of India;

M Ibid.
5 Supra note 41.
* Ivid.
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(iii) To raise the standard of living of the people of India by utilizing to the fullest possible
extent all the available national resources and talent in the country; and

(iv) To play a positive role in relieving the pressure of population on land.
The industrial relations functions of the AIMO are similar to those of the EFI and
AIOE. All these federations function through their regional offices.

4. Council of Indian Employers: The Council of Indian Employers founded in 1956
is responsible for choosing delegates to represent Indian employers in international
conferences/committees. It is this Council which is a member of the International
Organization of Employers at Brussels in place of the AIOE and the EFIL. The period since
Independence is thus particularly important because of the joint approach by employers
to deal with labour problems, informally in the first half and somewhat more formally in
the second. Building up of adequate specialized advisory services in labour matters and
training of management and personnel officers at various levels have been the result of this
joint approach, although a beginning in this direction had been made earlier by individual
industrial associations.”

5. Federation of Indian Chambers of Commerce and Industry (FICCI): FICCI was
established in 1927. It is the largest and oldest apex business organization in India with a
nationwide membership of over 1,500 corporates and 500 chambers of commerce. Its activities
are representative, legislative and promotional. The Federation is represented in various
advisory committees appointed by the government. It also provides training programmes
and organizes seminars and conferences. It works with the government on policy issues
and on enhancing efficiency, competitiveness and expanding opportunities for industry.

6. The Associated Chamber of Commerce and Industry of India (ASSOCHAM): The
menTbership of ASSOCHAM is confined to local chambers of commerce. It provides advisory
service on labour matters. It has been given representation on many consultative bodies set
up by the government.

7. Standing Conference of Public Enterprises (SCOPE): It is one of the three constituents
of the Council of Indian Employers and is a member of the International Organization of
Employers. It represents employers at various tripartite forums and committees. It has
representations on the boards of Central Provident Fund, the Employees' State Insurance
Board, National Apprentices Board, National Workers” Education Board, National
Productivity Council and many other committees/boards. It also represents employers
at ILO conferences. The main tasks of SCOPE are both internal and external to the public
§ector, Internally, it endeavours to assist the public sector in such ways so as to improve
its performance. Externally it seeks to provide required information and assist the public

sector to imgrove its performance and advise the community and the government in order
to help public sector in its role.

Y7 Ibid.
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Judicial Delineation
of Statutory
Definition of Trade
Union and Trade
Dispute

Until 1926, no legislative attempt was made in India to delineate the contours of the
expression ‘trade union’ or any of its synonyms. In 1926, Section 2(h) of the Trade Unions
Act, 1926, inter alia, defines a "Trade Union’ to mean:

Any combination, whether temporary or permanent, formed primarily for
the purpose of regulating the relations between workmen and employers or
between workmen and workmen, or between employers and employers, or
for imposing restrictive conditions on the conduct of any trade or business,
and includes any federation of two or more trade unions.

The dimensions of the aforesaid definition determine the permissible area of trade
union activities. An analysis of the above definition reveals that a trade union: (i) must
be a combination; (if) such a combination should be either temporary or permanent; a'nd
(iff) should include any federation of two or more trade unions. Further, the def.imfxon
recognizes that the objectives under its constitution are one or more of the followmg.. (a)
to regulate the relations: (i) between workmen and g{nployers; (if) among gvorkmeg, or
(iff) among employers; (b) to impose restrictive conditions on the conduct of any trade or

business. But it shall not affect: (i) an agreement b'etween‘partie-s as to their o“}rln busoi‘xi\es_s;i-
(if) agreement as to employment; (iii) agreement in consideration of sale of the goodwi

of a business or profession, trade or handicraft.' P

A delineation of the nature of trade unions requires description o.f". (1) the person who
can become member of a trade union; (2) the place in relation to which trade unions are
formed; and (3) the objectives of trade union. Let us now examine each of them.

e :
- ﬂ“-"-——;——qvﬁnmm-w. A

' See proviso to Section 2(h) of the Trade Unions Act, 1926.
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The Trade Unions Act, 1926, does not specifically provide persons who may be a member of
a trade union®. However, the regulations framed under the Trade Unions Act, 1926® make
it clear that the trade union may either be formed by workmen or employers. Section 2(h)
of the Act and other provisions also confirm this view. It is therefore, necessary to delineate
the contours of the expression ‘workmen’and ‘employers’.

A. Workmen

In the traditional sense®, trade union is used to denote the union of workmen. Further, the
workmen constitute the major part of a trade union. It is, therefore, necessary to ascertain
its meaning. The term ‘workmen” has not been independently defined in the Trade Unions
Act. But in the definition of the term ‘trade dispute’ in Section 2(g), the definition of the
term ‘workmen’ is found which says:

All persons employed in the trade or industry whether or not in the
employment of the employer with whom the trade disputes arise.

Broadly speaking, workmen must be: (2) persons; (b - i
e wog,( : (a) pe (b) employed; (c) in any trade or
The definition of the term ‘workmen’ however raises various problems: First, whether
the persons other than those who are employed to do any skilled or unskilled, manual,
supervisory, technical or clerical work may be covered within the meaning of the word
vs{orkmen'? Second, whether the “workmen’ may be persons: (¢) who are subjected to Army,
Air Force or Navy Act; or (b) who are employed in the police service or as officers or other
empl(?yees ofa prison; or (¢) who are employed mainly in a managerial or administrative
capacity or exercise funstions mainly of managerial ‘nature’? Third, whether the gratuitous
workers may indulge in trade unions? Fourth, whether there should be a contract of
employmgnt between ‘employers’ and "'workmen’? Fifth, whether there is any age restriction
for becoming a member of a trade union? Sixth, whether badli workers are workmen? Seventh,

’ eC

As to the first, it is significant to note that the 4
. s . term “workmen’ as defined in the Trade
;er::;s ?:12936 zas awide coverage and is not merely confined to only those persons who
ployed to do any manual, skilled, unskilled, supervisory, technical, operational or

clerical work. In other words, all persons em
s L A b ployed to do any kind of work may be covered
within the definition of ‘workmen’ provided they are emplgyed in any trade gr industry-

The second problem may conveniently be divided in two categories. The employees

oAfc:l-noerf(Lgt ﬂit:egor}):, namely: (i) t}10§e who are subject to the Army, Air Force and Navy
Scor wt o are emplf)yt.zd in the police service or as officers or other employees
p re not covered within the meaning of the term ‘workmen’ because they are

2 e—
Out of 402.3 million workers in te i
2 A Gl rrzs of 2001 census, only 8.93 million were members of reporting

See for instance, Entry 4 of Form A; Appli i i
the Central Trade Unions Remlatiénsﬂ%gghon for registration of ‘trz'\de union prescribed under

According to Sydney and Beatrice Webb in Hi
ot in Histo -
association of wage earners for the purpose of mry ol Tnad:

3

/ of Trade Unions, 'a-‘léade Union is a continuous
aintaining the conditiens of their lives.”

IR —
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not employed in the trade or industry. The employees of the second category, namely:
(i) those who are employed mainly in the managerial or administrative capacity; or (if) those
who are employed in the supervisory capacity exercising functions mainly of managerial
nature may conveniently be brought within the preview of “workmen’ provided they are
employed in any ‘trade’ or ‘industry’.

As to the third problem, it may be said that the definition of ‘workmen’ covers even
gratuitous workers. It may, therefore, be possible for them under the Trade Unions Act,
1926 to be members of a trade union. ‘

The fourth problem requires careful scrutiny. According to the definition, it is not
necessary that there should be a contract of employment between the ‘employer” and
rworkmen’. Indeed, the courts emphasize that an “employee’ does not cease to be an
‘employee’ merely because he is employed through intermediaries.

Section 21 A (1) (i) of the Trade Unions Act, 1926 sheds sufficient light on the fifth
problem. It, inter alia, provides that a person who has attained the age of 15 years, may be a
member of registered trade unions unless the rules of trade unions provide otherwise. But
a person who has not attained the age of 18 years can neither be an office-bearer of any such
trade union nor can he be chosen a member of the executive of the unions.?

Formation of Trade Union by BadliWorkers

As to the sixth problem, the Andhra Pradesh High Court in Panyam Cement E_mployees Union
v. Commr. of Labour® held that badli workmen are ‘workmen’ and, therefore, 1f management
disapproves of a trade union of badli workers or discourages badli workcr§ tojoin a trade union
or denies voting right to badli workers, the same would amount to unfair labour practice.

The last problem requires due consideration. The c?eﬁnitio.n unlike the Industrial
Disputes Act, 1947, does not specifically include the dismissed, d.xscharged or reFrenched
workers in its fold. Indeed, the use of the expression ‘employed in the trade or u_xdustry‘.
occurring in Section 2(g) of the Act and the expression “union of workers quaged in mdustfh;lyl
occurring in Form A of the Central Trade Unions Regulation, 1938, make it I:ughly do.ul:.v :
whether the dismissed, discharged or retrenched workmen may be covered in the definition
s h de union’ not only

It has observed’ that the definition brings under the term ‘trade union’ not only
COmbin:ti::?fr:vorimen, but also combination of emgloyerg such as egnploy.ers fede-ra.txon
(or union of employers) or a combination of employers in any industry, imposing rgf‘t:‘c);x?lr:z
on the members in respect of prices to be charged from the cus:omers:rs;:n%erade A
principal objects of the latter is to regulate the relahon?s betw'een employers. ! ::f et T
Act, 1926, therefore, applies to employers’ federation as it does to umc;r:d : deﬁ.ne
is, therefore, essential to know its coverage. The Trade U'mon.s Act, lz : ; 9o.;z7s ggﬁner‘ e
the term ‘employer’. However, Section 2(g) of the lnfiustnal Dlsput;sr tlcxte: auth;ritv o ;y
‘employer’ to mean: (i) in relation toan industry carried on by or unde )

department of the Central Government Or 2 state governmfenﬂ‘t. t(l;e aat;::\:;? (ﬁ;e;cit;gﬁ;:
this behalf, or where no authority is prcscribed, the head of the dep 7

® See Section 21 A

© (2004) 1 LLJ 915. s o4

7 Radkhakishan Jaikishan Ginning and Pressing Factory v Jimnada
AIR 1940 Nagpur, 228.

s Nursery Gmniig and Pressing Co. Lid,
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to an industry carried on by or on behalf of a local authority, the chief executive officer of
that authority.

In Western India Automobile Association Ltd v. Industrial Tribz:nal,"_ the Federal Court
held that statutory definition is not exhaustive. Observed Justice Mahajan:

In relation to (industries carried on by government or local authorities only) a
definition has been given of the term ‘employer’ ... No attempt, however, was made
to define the term ‘employer’ generally or in relation to other persons carrying on
industries or running undertakings. The proposition has since been not challenged
though, paradoxically, the provisions of the Industrial Disputes Act, 1947, have
never been invoked to the industrial disputes arising in “an industry carried on by
or under the authority of any department of the Central or a State Government.”

An‘employer’ does not cease to be an ‘employer’ merely because instead of employing
workmen himself, he authorizes his agent or servant to employ them.” However, in view
of the provisions cf Section 18 of the Industrial Disputes Act, 1947, the coverage of the
expression ‘employer” has been extended to include his heirs, successors and assignees.

Formation of a Trade Union by Supervisors and Managers

Can the supervisory officers and managers form a trade union under the Trade Unions
Act? This question arose in Governnent Tool Room and Training Centre’s Supervisors and
Officers Association v. Assistant Labour Commissioner.” In order to deal with the issue, the
court referred to the provisions of Section 2(g) of the Trade Unions Act which defines trade
dispute to mean any dispute between employers and workmen or between workmen and
workmen, or between employers and employers which is connected with the employment
or non-employment or the terms of employment or the conditions of labour, of any person
and ‘workmen’ means all persons employed in trade or industry whether or not in the
empioyment of the employer with whom the trade dispute arises.

It also referred to the provisions of Section 2(h) of the Trade Unions Act which defines
‘trade union’ to mean any combination, whether temporary or permanent, formed primarily
for the purpose of regulating the relations between the workmen and employers or between
workmen and workmen, or between employers and employers, or for imposing restrictive

conditions on the conduct of any trade or business and includes any federation of two or
more trade unions.

While interpreting the scope of the aforesaid two definitions, the Karnataka High
Court obsefved that the word ‘workmen’ under the Trade Unions Act includes all persons
employed in a trade or industry. It is not a restricted definition as in any other enactment
of labour laws. When the Act itself provides for wider definition and for a wider meaning,
the court cannot narrow it down by its decision. That would be against the very object of
the Ts-a.de Unions Actitself. The court added that it is a well-settled principle of law that two
conditions are necessary for interpreting an earlier enactment in the light of the provisions
of a later Act. They are: (i) the two Acts of the legislature must be in, pari materia, that is to

say that they form a system or code of legislature; and (ii) the provisions in the earlier Act
are ambiguous.

8 < 3 . - »
. Western India Automobile Association Lid v. Industrial Tribunal, (1949) LL) 245 (FC)

Purust :
2'{' 1'35 ;(,;(;“(’!"ll' iOf tery Works, (1958) 2 LL] 523 (IT); Bombay Dock Labour Board and the Stevedores, (1953)

19 (2002) Lab. IC 103.
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After having discussed as to who may become the members of a trade union, it is necessary to
determine the area in which the trade unions operate. The arena of interaction of trade union
is ‘trade or industry’. The Trade Unions Act, 1926, however, does not spell out either the term
rade’ or ‘industry’. A question, therefore, arises whether the Trade Unions Act, 1926 is in
pari materia with the Industrial Disputes Act, 1947. The Madras High Court'! has answered
it in negative'? because in its view, a comprehensive meaning of the term ‘industry” was
considered by the legislature in regard to the Industrial Disputes Act. On the other hand, the
Andhra Pradesh'® and Karnataka'? High Courts have taken the view that two enactments aré
in pari materia and that the expression “trade or industry” in Section 2(g) of the Trade Unions
Act carries the same meaning as the word ‘industry” in Section 2 (j) of the Industrial Disputes
Act. There is, however, no decision of the Supreme Court on this point. Section 2 (j) of the
Industrial Disputes Act, 1947, however, defines the term, ‘Industry’ to mean:

any business, trade, undertaking, manufacture or calling of expployers a_nd
includes any calling services, employment, handicraft, or industrial occupation
or avocation of workmen.

words -1sed in the above definition are of very “wide import". It will be observed that

the wglr‘c? rindustry’ is wide enough to include ‘trade’ in its ambit. It will be further noticed
that the definition is in two parts. The first part defines ‘industry’ with reference to e(rin%l:iyf:rs
and the other part defines it with reference to workers. The words occurring mththe g e bt:;z
are vague and have given rise to several disputes. Courts and tribunals have, therefore,
called upon to interpret and apply the key expression on innumerable occasions. s

An analysis of judicial response relating to the Trade Unions Act, 19]256, r'eve.zls tlt'lzlx:tun de
several organizations such as Employees’ State Insurance Corporation,” P-oviden

i i 1962 Madras 231.
Rangaswami v. Registrar of Trade Unions, AIR 3 :
239 axfx very dt‘)ubtgnl wheé\er at all it could be said that the Industrial Disputes Act and the Trade

Unions Act form as it were, a system or code of legislation so that either could be read together as

: 3 i 8 supra note 11.
pari materia, that is, as forming one system and interpreting one in the another. See sup

13 T T Devasthanam v. Commissioner of Labour, (1979Z11917-;] 14‘:?_] -

4 © M T Institute v. Assistant Labour CommissIoner, 3 . S hetier

1S Registrar of Trade Unions v. Mihir Kumar Gooha, AIR 1963, Cal 56f. In lh;S';a:g :3;%52":“‘:;:?3“ T
employees of Employees’ State Insurance Corporation could lcn'm e e
Unions Act. The Registrar on an application made by the emp’ o;fyees D el e Bl e
it but later cancelled its registration. Against the latter order 0 cantrt:r amce'llins the certificate of
before the appellate court. The court set aside the order of the regis 1 before the division bench
registration. Against this decision they preferred 2 L0 E P s of the single judge, observed:
of the Calcutta High Court. The Division Bench, upholding the orcer

ion indus ‘trade’ or ‘business’
In my opinion, this test may well be applied k;xme e’iﬁﬁ%’éﬂdﬁ ot ﬁ'ﬁﬁnﬁ providing of
as used in the Trade Unions Act. 't e Adbsst:;gal portion of it would be sufficient to satisfy the

ameniti rvices to the community orasu . kes no difference.
test. Tit:cesi::tsteha: such services are to be rendered b"lz setzt:;?;{\?nr&(l’;:?,nt:fcnder services for
The fact that a large number of employees ar® cmpqu)‘;te sufficient to bring the corporation within

particular class of persons inan organizcd manner is tion are, ‘workmen’ as defined in Section 2
the mischief of the Act. The employees qf such afﬂp:?m on are,
(g) of the Trade Unions Act and are entitled t«; 0 e
added the learned judge below had come to then

cancellation passed by the registrar of trade unions.

de union and get it registered. The Court
Jusion and rightly set aside the order of
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Organization,'® Fire Brigade Service,” Devasthanam,'® CMT Institute'” have been held to
be trade or industry under Section 2(j) of the Industrial Disputes Act, 1947 and the Trade
Unions Act, 1926.

On the other hand, persons employed in the following are not empl_?yed in “industry’,
¢.g., Raj Bhawan,* educational institutions run by Ramakrishna Mission, " Pasteur Institute
of Southern India and the Council of Scientific and Industrial Research,™ sovereign or legal
functions® of the state and a temple managed by trustee of a Devaswom governed by the
Hindu Religious and Charitable Endowment Act, 19512

16 Registrar of Trade Unions v. M Mariswami, (1973) 2LL] 256. In this case, the employees of the Provident
Fund Organization made an application to the registrar of trade unions for the registration of its
trade union called the Mysore State Provident Fund Employees Union under the Trade Unions Act,
1926. The registrar of trade unions first issued a certificate of registration but later, after issuing a
show cause notice, withdrew its registration certificate. On appeal, the district court allowed the
appeal and set aside the order of the registrar. In a revision petition against the order of the district
court, the High Court observed:

.. As the activity of the Provident Fund Organization is ‘industry’, the members of the union,
who are its employees have to be regarded as workmen. As the union was formed primarily for
the purpose of regulating the relations between the workmen and its employer, it is a trade union
as defined in Section 2(h) of the Act.

7 Registrar of Trade Unions v. Fire Service Workers Union (1963) 1 LL] 167. In this case, the employees
of the Fire Brigade Services formed a union and applied for its registration to the registrar of trade
unions. The registrar first registered the union but later cancelled the certificate of registration after
giving the notice. Against this order, the union filed an appeal to the High Court. The High Court
held that employees employed in Fire Brigade Services were employed in ‘trade or industry’ and
were entitled to be registered under the Trade Unions Act, 1926.

'S T T Devasthanam v. Commissioner of Labour, (1979) 1 LLJ 192.

'Y The Karnataka High Court in C M T Iustitute v. Assistant Labour Commissioner, (1979) 1 LL] 192
?pplied and extended the definition of ‘industry’ under the Industrial Disputes Act, 1947 in
interpreting the word ‘trade or industry’ occurring in section 2(g) of the Trade Unions Act,
1?26. The Court also pointed out that there was no difference between the meaning of the word
‘industry” as defined in section 2(j) of the Industrial Disputes Act and the word ‘trade or industry’
as used under section 2(g) of the Trade Unions Act. The Court also held that the word ‘trade of
industry’, even without elaborate definition of the word ‘industry” under the Industrial Disputes
Act, was :s\.xfﬁciently wide enough to bring the Society of Central Machine Tool Institute within

x the definition of 't}'ade or industry’ notwithstanding the fact that it had no profit motive.

= Rangaswamr v. Registrar of Trade Unions, AIR 1962 Madras 231, In this case it was held that persons

employed in Raj Bhawan for domestic and other duties could not form trade union on the ground

that workers were not employed in trade or industry carried on by the employer. The services
renflered by them were purely of a personal nature. A union of such workers was not, therefore,

entitled for registration under the Trade Unions Act, 1926.

N Karappann v. Additional Registrar of Trade Unions, (1976). Lab. IC 1388, 1389-90. But in Bangalore

Water Supply and Sewerage Board v. A Rajappa, AIR 1976 SC 548, the Supreme Court held that Research

= Institute, irrespective of profit motive, was an ‘industry’.

g Ibid.

;: Bng_nh-)re Water Supply and Sewerage Board v. Rajappa, AIR 1978 SC 548.

Chermjumpntty Tharipuratty v. State of Kerala, (2005) 1 LL] 32
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The Trade Unions Act, 1926 prescribes the primary objectives of a trade union. The objectives
are one or more of the following:

(a) to regulate the relations: (i) between employers; (if) among workmen; or (iii) between
employers and workmen.

(b) to impose restrictive conditions on the conduct of any trade or business.

The objectives for which the trade union is formed must comply with the aforesaid
primary objects. In other words, the primary objects of trade unions determine whetfher. the
union is a trade union under the Act. The statutory provisions ‘for only primary objectives
in the Act, however, suggests that there may be some objectives other than the primary
objectives of trade unions. These objectives may be broadly categoriz.ed as follows: (i)
economic objectives; (ii) political objectives; and (iif) social and welfare objectives. This view
is fortified by the provisions of section 15 of the Act.

Trade dispute’ is defined in Section 2(g) of the Trade Unions Act, 1926 to mean:

i kmen and workmen, or
any dispute between employers and workmen, or between wor :
bezrweelr)\ employers and employers which is connected with the employment or non
employment, or the terms of employment or the conditions of labour, of any person,
and ‘workmen’ means all persons employed in trade or industry whether or not in
the employment of the employer with whom the trade dispute anses :
Reading the definitions of ‘trade union’ and ‘trade dispute’ :i is e.\gilet;\t that alx;);:::ﬁrt:;
! : the employer and workmen connected with the emp
?\ﬁf\r-earlrl\‘;lg;t:\v;\e? terms o})en)\(ployment or conditions of labour of a]ny gde:;o& :v;auclicé
i ' ¢ * includes all persons employ

be a trade dispute and the term workman’ in S

i i the management is also a trade

i _ Any dispute between badli workers and

:lli.sl;lclltf tll;yxs fory this‘i'eason that when there was a settlement betw;en the:i;fgro;;
Union and Panyam Cement Co. in June, 2000, both the p_ames agreed on ce; 2 =
regarding assured employment to padli workers. In that view of the matter, badli wor

cannot be excluded from participating in the election to recognize the majority trade

union. Any other interpretation would lead to badli workers to lurch in helpless state

of suspended animation-

Hyderabad, (2004) 1 LLJ 915.

1 1SS 1 ur,
=l anyan Cement Empleyees Union v. Commissioner of Labo
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, - Registration of
Trade Unions

1 l_;.
: s
| The Trade Unions Act, 1926, was enacted with a view to encourage the formation of e it 1!
j anent and stable trade unions and to protect their members from certain civil and i ’s‘ i
| criminal liabilities. The registration of a trade union is, however, not conclusive proof of its “jf, t ' H
| , existence. The Societies Registration Act, 1960%, Co-operative Societies Act, 1912* and the LR
| ' Companies Act, 1956' do not apply to trade unions and registration thereof under any of g
: these Acts is void ab initio.> Wi } |
i
! |v: }}r : : L
name under which it is re ih EH
| , an a power to sue an to fi] B
| : ed™Tt is, however, not a statulory body. It is not crea Zd by statate or incorporated in |

=ccordance with the provisions of a statute. In other words, a registered trade union is
cy of the state discharging public functions or public

a suit in jornma pauperis wi = meaning of Order XXXI1I Rule 1 of the ml Procedure
Code.” Howevz‘:, gy mere registration of a u-jgs__l_x_t}l;g[\_under the Trade Unions Act the

neither an instrumentality nor an agen 2

: duties.® A registered - i an entity distinct from the members of which the trade ,
: union is composed. It has a power to ¢ ! ‘;
immiovable and to sue and be sued Dy IS ey hich it 1s Tegisterec. |

!

i

{

g

to hold property: moveable and b i’
: {

1

i

i

1
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U Kandan Textile Ltdv. Industrial Tribunal, AIR 1951 Mad. 661.

2 XXI of 1860. |
. * 110f1912. \ |
* 4 1 0f1956.

BE ® Section 14. B

| A Section 13. o b, A

: Radhakishan Jnikishan Ginning and Pressing Factory v Jamnadas Nursery Gf"""'& and Pressing Company

PR N resentative’s Association 1988 Lab. 1C 115. 1 ¥

' 8
Chemosyn Pot. Ltd v. Kerala Medzcal and Sales Rep a4
9 East Indian Coal Co. Ltd v. East Indian Coal Co. Ltd Workers" Union, AIR. 1961 Pat 51. it
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trade uni ot become an authority under Article 12 of the Constitution of Indi‘a)lt

continues to remain just a private bodz‘ and all d%‘ putes relag_gg to election of such a private
body cannot be can T challenged in a writ petitio g

v

Under the Act, the registration of trade union is not compulsorylbut is merely voluntary.
The question of voluntary registration isj however, debatable. Two conflicting views are

discernible: (i) Compulsory registration would prove burdensome and expensive. It is felt
i e it

that the present legal positionshould continue\The provisions of the Trade Union Act, 1926
itself affords legal status and protection to trade union members which will encour. e

unions to get th
compulsory because.all the unions shall be governed by the provisions of the Act and the
rules framed thereunder in a similar manner}'l'his view was also shared by the National
Commission of Labour, The Commission is of the view that the registration of trade unions

should be made compulsory ‘because it will bring the.application of same standards of ™

=2

W The second view seems to be better. It will not only bring the
application of ugiform standards and obligation to all unions, but would prevent._’f_rg_ud..
-emb‘ezzlement or deception practised upon nlgpgbgg_bx,,unscmpulous,pemOIEL’ Further,
l.t wx}l result in qualitative-improvement.of.their organization and functioning: Moreoyer,
it wﬂl strengthen the trade union movementAThis should howev‘e'; be dc;h"e‘ir} Stages.jlo
begin with, it would be better if registration of trade unions 'i's;“made'cgm;‘mlsd'ry for the
purposes of their recognition, L ST

Secho% Jempowers the appropriate government'? to appoint a person to be the Registrar 3

of rade Unions. The appropriate government is also empowered a:;i)(;lnt ag,many.

additional and d?puty registrars of trade unions as they think fit, Such persc;ns will function

tfl;\def the superinten ence and direction of the Registrar) He exercises such liow'éfs-‘,a_;d

de’}‘)‘:‘:‘;’iq u‘;\%}fﬁﬁ‘f__‘f’lﬂ.‘ local limit as _g}gy@eciﬁ?ﬂ. Where, howtever,-acidiﬁm;al’;f

registeredgzasfﬁce g’;Wi ctions of Registrar in the area within® whicha>
rade union is situated, he shall be deemed to be Registrar.

KV Sridharanv. S Sundarmoorthy, 2009 LLR414.

1 - ; :
3 go:i t. ofsindla, Report of the National Commission on Labour (1969) 295
“ Under Section 2 _of the Trade Linions-Ack-1920 -
- ’ : , the Central Government is the appropriate
gg:'g::::: i;",;g:l_gglgg_.tm__de_ unions whose objects are not ¢ ed 10"one state, 1 epstatc
¢ appropriate government in relation to other trade unions. However, in practice,,

the Act is implemented by th - - -
T s ovg'm‘:c“‘“e EEVEIY The powers of the Central Government  were

3 Section 2(f) defines ‘Registrar’ to mean:

g ?n}c{ligdhzgg; 0:;:’: e Ulnions appointed by the appropriate government under Section 3, and
Yy additional or deputy registrar of trade unions and (if) in relation to any trade union,

the Registrar appointed for th i i
s n;i:ogn % simated_e State in which the head or registered office, as the case may be,

elye istered; (ii) The registration of trade unions should be made

1
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A. Who may Apply: Minimum Membership of Trade Unions

5 1§ LegisWonse: Under section 4(1):
Any seven or more members of a trade union may by subscribing their names to
gf_t_@_d_g_ypmn.and by otherwise complying with the p 1 with respect to
registration, apply for registration of the trade union d : T
Provided that no trade union of worggn shall be registered unless at least 10 per
cent or 100 of the wor , whichever i , engaged or employed in the establishment
or industry with which it is connected are the members of such trade union on the date of
mamg'applmnon_inmglsnahﬂn-' i i 23 e
Provided further that no trade union of workmen shall be registered unless it has on

the date of making application not less than @as itsm ho are workmen
engaged or employed in the establishment or industry with which it is connect

Where an application has been made under sub-section (1) for the registration of a
trade union, such application shall not be deemed to have become invalid merei[y by reason

of the fact that, at any time after the date of the application, but before the registration of the.

trade union, some of the appli ut not exceedi ersons

‘who made the application, have ceased to be members of the trade union. or have given
notice in g to the Registrar dissociating themselves from the application. ¥
The Supreme Court in Tirumala Tirupati DMWW held
thatany group of employees may be registered as a trade union under the Act for the purpose
of regulating the relations between them an ﬂéemad their employer or between themselyes. The
Court added:
QuLEaces

t from this definition that any group of em es which
It would be apparent fro ‘ D s bereen

comes together primarily for the purpose of regula elat ]
aad their employer or between them and other workmen may be registered asa _
trade union under the Act. It cannot be disputed that the relationship between_

the appellant and the wo | auestion s that of employer and employe
The registration of the asso

ciation of the said workmen as a trade union under

i i id wings of the appellant are an
the Act has nothing to do with whether the said wings ot t > an
i ’ or.not. \fle are, therefore, of the view that the High Court went into

id i i before.it. Since the findings
the said issue, although the same has not arisen before .
recorded by the High Court on the said issue, are not ggg__m__@nﬁin.the_qugsm..

i i ress no opinion on the same and
that falls for consideration before us, we exp P meand
leave the question open.

Earlier in Registrar of Trade Unions in Mysore ¥
Provident Fund Organization got thg‘m‘__servgi r_g::lgged unde

M Mariswamy'’, the employees of the _
¢ the Trade Uniions Act, 1926}

' Section 4(1).

'5 Section 4(2). Y
' (1995) Supp (3) SCC 653.

17 (1974) Lab IC 695.
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This registration was subsequently withdrawn by the department resulting in litigation
which ultimately reached the Karnataka High Court. It was held by the court that from the
definition of the expression ‘trade union’, it could be a combination either of workmen or
of emm(g_gf’b_gﬁlpmvided it is formed primarily for one of the purposes mentioned
in clause (h)_gj.ﬁzqf the AcbItis, therefore, possible to have a trade union consisting
only of employ: e emphasis in Section 2(h) is on the purpose for which the union is
formed and not so much on the persons who constitute the union, The court accordin
directed the registrar to register the petitioner who fulfils all other legal requirements in
terms of the Trade Unions Act 1926~ B
It is submitted that under the Trade Unions Act, 1926, both employers and wor
can get themselves registered. Indeed both Section 2(g) and 2(h) refmg‘e'_pim
may wish to add that the attention of the court was not drawn to this aspect.

2. Registration of Trade Unions in Unorganized Sector: The (Second) National Commission
on Labour has recommended that tr: ions of workers in the unorganized sector should™

be regis en where there is no employer—employee relationship or such relationship
is not clear. B

B.Whom to Apply? :

Section 5 requires that every application for registration must be sent to the Registrar of
Trade Unions. ' v

C. Form for the Application

Secho'n requires that every application for registration made to the Registrar must be in
Form‘A'} Further, every application must be accompanied with a statement of the following
particulars, namely: (7) thé names, occupations and addresses of the members making the-
application. However, in the case of a traEe tinion ofiworkmen) the names jons, and
addresses of the place of waork of the members of the Trade uni G on.*
gb )e;he M%iﬂmmmw_@dﬂfﬁcgs and-(c) the title, names,
apes, acduesses occupatios ar f the trade union. Moreover, every
2pplicafiommust be accompanied by 2.copy of rles, Such rules must comply with the e
ety under A tion 6 of the Act. Furthermore, the trade union of more than one yeat—
L : e ar oreover, a trade union (whi
previously been registered by the registrar i i istration i i
to submit):vith its agpplicaﬁox): a ceorpe}?j;rc;rrltli‘ﬁacrzesmte) L fequ“ed

RS : / of ¢ of registration granted to it andcopies of
mtﬂfwlleglsh'ar of Trade Unions for the;fag:‘g’ah G £

A —————————

D. Rules of a Trade Union

Section é provides that no union can i
b - . . 4
Fellowing e e registered unless its constitution provnd_ef_.f‘.’.r..t.!‘.e

7= ja)/fﬁe name of the trade union;

:: Ins. by Act No. 31 of 2001 w.e.f. 9-1-2002.
Trade Unions Act, 1926, Section 5(2).

20 .
Central Trade Union Regulation, 1938, Rule 7.
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b The objects for which the trade union has been established;

__fey—the whole of the purposes for which the general funds of a trade union shall be
applicable, all of which purposes shall be purposes to which such funds are lawfully

applicable under this Act;
(d) the maintenance of a list of the members of the trade unionand adequate facilities for

the inspection thereof by the office-bearers and members of the trade union;

oremployed...

(¢) theadmissionof orc_i!'n_a% members who shall be persons actuall
in a trade or industry with w e trade union is connected an, the admission

of the number of honorary or temporary m office-bearers, required under
Section 22 to form the executive of ion;

(¢) the payment of a minimum subscription by members of the trade union which shall
not be less than: :

(i) one rupee per annum for rural workers;
(if) three rupees per annum for workers in other unorganized sectors; and
(i) twelve rupees per annum for workers in any other case,
(f) the conditions under which any member shall be entitled to any benefit assured by ™
the rules and under which any fine or forfeiture may be imposed on the members,

L. e——

() The manner in which the rules shall be amended, varied or rescinded; .
(h) the manner in which the members of the executive and the other office-bearers of the
trade union shall be_i_gggginted and removed; ~
(hh) the duratiori/o-fi)«e;iod being not more than three years, for which the_ members of the
executive and other office-bearers.of the trade union shall be elected; <
) th ds of the trade upion, and annual audit, in sucha manneras__
@ tﬁ:;H Eur:.:::rdiof,ﬂ:)? &l}{l}@uﬁts_dwﬁﬂd adequate facilities for the uﬁ%gggpm
of the account books by the office-bearers and members of the trade union; and

—— T ————

__Ajy the manner in which the trade union may be dissolved.

a. Nature and Scope of Rules sl
The existence of the aforesaid matters in the rulesisa; ggg_@__n_gg:_p‘rgg_eg'g‘nt for the i‘fff%?f\@ s
of the union. But, the fact that section 6 provides that no _umqn.,carll,be rlegtlis‘—};x-ﬁagfé;g g
its rule provides for these m oes not necessarily mean %,\at n‘i es cr; ai ﬂg;&?‘ﬁﬁ;
contained in section 6 acquixe,a.stamqurmey have only co wig,mm =
trac 6 of the Trade Unions Act, 19267are rules

by trade unions under-section ct, 1926 are Tu
e ol ion and, therefore, cannot create any statutory obligation...

meant for internal administrati = : = e
upon the labour commissioner. It is like uﬁaﬁgéﬁﬁg;ﬁmi?‘gwj sl amesses
by a society for securing registration under the _ el

—cp—

n Rules of the Trade Union when not Valid

; ion™ derabad Allwyn Workers’
ar, Trade Union™, the Hy d Allwyn Ty ORI
uty Regene” dent to act as election ofﬁcetiimfi empowering

b. Amendment i

In B S V Hemantha Rao . Deputy RESE ]
Union amended its rules appointing its presl

i ————

rkers Union, AIR 1957 All. 234.

2! Tirlok Nath v. All India Postal Wo
2 (1988) 1 LL] 83 (AP).

i
3
} :1
i.
"..
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him to nominate all office-bearers, whereas this power is v_e_sfefl with the general body of
the trade union. Even though such am endments were _tegiStetﬁéf}Tﬂie;Ké'gTSEar' 'ﬁf‘r‘;ra -
Union, the Court held the amendments Were, contrary to_the letter. and spirit of the frade
union and such a proceduré—éﬂ?)'\ﬁ’n'g'thé president to nominate office bearers amounts
to allowing a person to act as a judge in his OWn causes Accordingly, it was held invalid-—

c. Scope of Section 6(e) ..

In Bokajan QWQH.&EE&@L@M&Q’ India Ltd>, a question arose
whether on ceasing to be an employee, one would lose his right to continue as a member of the
trade union: A single judge of the Guwahati High Court answered the question in negative.
But 2 division bench of the High Court reversed the findings of the single judge on appeal: It
was held that the right to continue as a member of the trade union continues only so long as

an employee is actually employed: Thereupon, the union. filed an appeal before the Supreme...

Court. The Court held that Section 6(e) only provides for admission of membership of those

whoare actually epgaggg oremploy inindustry as ordinary members so as to entitlea trade
union to seek registration under fhe Act and 1ot for automatic cessation of membership. It
does not provide that on cessation of employment, an employee would cea{s;é to be a member.

Section 7 empowers the Registrar of T rade Unions to make further enquiries on receipt of an
application for registration to satisfy himself that the application complies with the prgéisx;gx\s
of Section 5 or that the trade union is entitled for registration under Section 62 Such enquiries
0 be made only from the applicationand not from any other source.>> Further, the Registrar
Yy W@mg&@ Jname —éfg the name of the trade union is identicalior
reselelecu?o‘ 2 fsﬁ“‘n any other existing trade union\™ However, he has no power to declare the
o of the office-bearer of a trade union unconstig.n__tjxgnglbfurther, whenévef there 15 a
ispute l?ehveen the groups  of office-bearers) each claiming itself to be a valid executive,
?{lsp;::als \;el{y g\uch falling within the jurisdiction of the com;ﬁ&ént court of law,)and the
egﬁmefro_ rade Unions has.no power or jurisdiction to decide the issue But where the
pe aninquiry with regard to the election of néw office-bearers 0fa10iD

and submits to the jurisdiction of Registrar of Trade Unions, he is stopped from chall%li

ﬁ\W trar if the result of the inquiry happened o be against him.

Unc.ier the Trade Unions Act 1926,
registered trade umoné However, Sec__tqigr} _28A of the Trade Unions (Amendment) Bill,

e Registrar has no power to verify memb,e_rj‘y%

S Lo

7:‘ (2004) 1 LLJ 197.
2 Trade Unions Act, 1926, Section 7.

"< .
= Kondalnao v. Registrar of Trade Union
; § s, (19
¥ Trade Unions Act, 1926, Section 7(2). SRR e

¥ Ratan Kwmar Dey v. Union of India
. 2 : ) ,(1991) 2 LLN 506
R Tanji v. Registrar of Trade Unions, Bihar, AIR 1962 ISS:“;E:S(DB)-

e ——————— . S
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empowers the Registrar to verify the membership of registered trade unions and matters g "‘
connected therewith and, for this purpose, Registrar shall follow such procedure as may :

;.‘p—‘

be prescribed by regulation.
M‘F"-‘—"‘—.‘

The Registrar of Trade Unions is the authority charged with the duty of administration of the

rovisions of the Act.The Registraris empowered under Section28.t0 ascertain who are the
elected office-bearers in order to register their namies) However, in makingm quiry, the
Registrar does not perform any quasi- udicia tions; but only administrative functions.
He has no authority to ask any party t ead evidence and to give Oppo ity to the other.
party to cross-examine an witness. Under this concept of 2 limited administrative inquiry,
the dispute as raised by the rival parties cannot be setat rest=__.

In Ranipet Greaves E mployees’ Union v. Commissioner.of Labour™®, the union requested the
labour co or to conduct the election of the uni per settlement ggiv__\za‘at,gnggr
section 12 (3) of the Industrial Disputes Act. The labour commissioner rejected such arequest. bighdi |
Omawrit petition the Madras High Court held that the labour commissioner committed an
error in rejecting such a rque§t. [t accordingly directed the labour comumissioner to conduct
thie-umion election to elect the representative body which could get recognition from the
management and the right to negotiate withit.

RS S————————
LIS e

Barlier in H M T Karmika Sangh v. Labour Commissioner™", the Court held that ifa trade iR Sl e

union makes a request to appoint an officer of labour department as returning officer,as he

i

considers thatitis exga‘iéﬁ‘t“_tjojé}b, he could do so and there is noth"fﬁ"%‘i_r_\ the Act or rules

which prevents him from doing so- However, the order of the Hi ourt in designation

to the general maﬁ?g"&’fé'ﬁald election of the trade union was wrong. Instead, the Court :

ordered that the election Should be Teld under | fhe supervision of the Registrar of Trade e

Union or his nominee_.?_ ) il
In Iﬁgﬁﬁmggwgﬁ Sangh v. Registrar, Trade Union Kanpur,™ the Al‘_él\ilh_ﬁi i1

High Court held that Section 28 (3) of .i‘he Trade Unions Act, 1926 read with Regulation {H

17A does not contemp

m-judic{alﬁfoccediﬁ’g—s\ All that the Registrar is required to dois to hold a summary i
inquiry for satisfying himself before making any change in the register regarding office Hi
bearers whether the elections have been held in accordance with the rules of the trade union.
o Others V.S ortlg High Court held that all
In K V Sridharan and Oth;ls_v.s___&_(ﬂd‘ﬂm the Madras Fhigh thatall
disputes relating to holding of election of such incorporated bodies, which are nothing but
private bodies, cannot be challenged before the writ court. If there are disputes between

o
—
———————"

v. Registrar of Trade Unions, 1975 Lab. IC 860 (Allahabad);

29 - g * Union
North Eastern Railway Employees” Un R 1062 Pat. 338, ONGC Workien's Association V-

Mukund Ram Tanti v. Registrar of Trade Unions A
State of West Bengal, 1988 Lab. IC 555 (Calcutta).
% (2004) 2 LLJ 622.

3
(1985) Lab I1C 633.
n Norlh) Eastern Railway Em’,loyﬂ-s' Linion v. Addl. District Judge, (1989) Lab IC 44 (SC). See also, Inndian

Explosive Workers Union V. State of Bihar (1992) 1 LLJ 578.

3 1991 Lab. IC 531.
* 2009 LLR 414.

T

late holding of any elaborate inguiry_such as one required in judicial il | | B
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the parties over such election, those disputes can be challenged, if so advised; before the
appropriate Civil courthSince the writ petition itself is not maintainable, this Court

that no order can be passed in the writ petition on the dispute relating to the election-of
such trade unio. It may be noted that these private bodies are not enforcing any statutory

diréction by filing such wri\t‘_getitiéﬁhs' inasmuch in the State of Tamil Nadu, there is no law
relating to grant of rgcogo%- ?"t’d a trade union, nor is there any law relating to holdingof )
election of such trade uni These matters are covered by general law and as such, the

disputes in this regard should be settled by civil court.

In IFFCO Plulpur. Karmchari Sangh v. Registrar, Trade Uion Kanpur,” the Allahabad High

Court held that Section 28 (3).of the Trade Unions Act, 1926 read with Regulation 17A does
not contemplate holding of any elaborate inquiry such as one required in judiciai or quas1—

judicial proceedings. All that the Registrar is required to do is to hold a summary inquiry

for satisfying himself before making any change in the register regarding office bearers

whether the elections have been held in accordance with the rules of the trade union.

In Rattan Kumar Dey v. U nion of [ndia’®, the Guwahati High Court held that under Section 28
:;f th: Tﬁc.le Unions Ac\t,_l_?gg,.the Registrar of Trade Unions has no power or authority to
Uec‘l e a dispute between the rival office-bearers of the union. However, Registrar of Trade _
Unions under Sgctmn 28(4) has the power to make inquiries and give his own conclusion
in regard to maintenance of the office-bearers of the union. o -k

e :3 eRantzuDas Tigga v. State of %mrldmnd”, the Jharkhand High Court held that the Registrar
S c(i)g ca:mo resolve the dispute pertaining to election of rival office-bearers ¢
: pute can only be decided by civil court of competent jurisdiction. 23

In Kovai Periyar Maavatta Dravida Panchalai Thozhi J
:}.‘ fto;r:éfroggr off ti‘abour { Regisfmr of Trade Unions), Cilgifllaaigsl,wﬂ!:: ﬁ:‘g riz'g?;;\ ggxlrlnbafore
the disputcr:\be T%Féé s_;l']r‘rade'Umg_x:_\_s Act does not confer any quasi-judicial power to decide
thedisputebetw bind? rival claimants and even'if any decision is taken, such a decision
e c);vil mlq&%rqe and the dispute between the rival claimants in a union cfﬂg
V_qr-t. T e . P— o

7
err———

In R z
e R ouduays Mazoor Sabligu b Stale of U ?, the Allahabad High Court held that
Seclior% 28 ‘of th: %(:agmr to make the necessary entry in his records. Under

can record the changes in the office bearers made

by the trade union during the year to which general statements
uni he ) which
power to adjudicate as to which one of the rival claims_issorre:tvcre dled Ths. hL e

e ——

35 1991 Lab. IC 531.

36 99 = t" 'adt
1991 (2) LLN 306} See also Nor th-Easter: Railwa s | strar 0
ot ¥ ' T' I Y E”lph)y"(‘. Umon, GOT“HIPIH’ v. The Rt'gl st ’

¥ (2004) LLR 936.

38 od
(2004) 1 LL] 6. Simular vi -
r view has been expressed in R Murugesan v. Union Territory of Pondichertys

(1976) 1 LLJ 435 (Mad.). Fateh Singh v. Rashtri

X ) 7o 3, t ’
4 S Wor ke UG o At :?' i fl Br:,gl(:rlvgu M;zzlfi‘for Sangh, 199411LL] 294 (Raj.), and Bokare
¥ (2011)1LLJ 239. » 2000 TLL] 117 (Pat).

28(1-A Egthe jurisdiction of the civil cou
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In W&WMIWWN the Supreme Court interpreted
Section 28 (1-A) of the Trade Unions Act. In this case, certain workers made a joi:Tt-a_E?_ﬁ" pplication
m_@zg:ﬁhip of the appellant union which is a registered and recognized trade union.
However, no action w‘_algytz_x_k_gn because the application was,not in_accordance with the
procedure laid down by the appellant-union thereomThe employees were asked by the
union to apply individually in the prescribed form and make payment of requisite fee
and membership subscription. Aggrieved by thisy employees filed a complaint before the
Registrar of Trade Unions. Thereupon, the Registrar of Trade Unions under Section 10(b)
of the Trade Unions Act issued a notice to the appellant nion threatening to cancel its.
registration pursuant to-a complaint filed by these employees under Section 28(1-A). The
union then represented its case before the Rggijt_é}. The Registrar of Trade Unions found

—

that the complainants were not members of the appellant union for six months prior to the
: < 1-A2§1 -]

date of the application which was a necessary condition under Section werefore, no

e

certificate under that section could be granted to them, permitting them to refer the dispute

to the industrial tribunal. Aggreived by the decision of the Registrar, these employees filed

a writ petition in the Bombay High Court seeking direction to the Registrar of Trade Unions
to issue a consent certificate. The High Court ruled that even a person who }Easi_gw
become a member is covered by Section 28(1 -A) of the Trade Unions Act and accordingly,
directed the Registrar of Trade Unions to issue a consent certificate to these employees to

enable them to refer the dispu’tév_tfoﬂ_f_}'\_éindug‘qiql_t_gi_lggnalﬁl'his order of the High Court was

challenged by the union before the Suprem,e,Copxtﬂungler Article 136 of the Constitution.

The Supreme Court found the i ion given by the High .Co.uttu.Sgctjon 28(1-,
A) of the Act to be too wide. According to the court, the said provision is to be 1nt_erg;‘e_t_e:_§‘
to ensure that internal disputes in trade unions get decided expeditiously but it can be

only invoked by a person who has beer a member of such registered trade union.fora ,
period of not less than six months. The court observed that words ‘where there is a dispute |

on whether or not any person is an office-bearer or & membcf__"_.fi.lgﬁ@‘.’gﬂ?{?}}f‘f i
have to be read along" with the words ‘any mgmber_ Qf.?BSb.-r.‘?gISte(ed trade union for a

e

: : v S for membership has not been
period of less than six months’. A person whose application "’_T—'—'LM—-
considered or allowed would not have been a member for six months: The Court held that

the dispute between persons who are not members and the union would not be covered "

i 2 dispute betwee ho is not yet a member and a
by Section 28(1-A). Indeed, a dispute between a  person Wi ‘ “member an
union would not be an internal dispute of the umpﬁf"fhe Court added that under. Section
‘ ourtis barred only in respect of the matters which have
been referred to an industrial court under Segggp}B(l-g)Tﬁut. if a dispute E_qgg:_g}gt fall
under Section 28(1-A); then that dispute ca be taken to civil court. Further, in a case like

e . : S on should or should notbe admitted,
the present one where the dispute 15 whether a person ShOUEE =2, 252

is ngt a dispute falling under Section 28(1-A nd, there‘fgrqilt JSIORS. t . D peysanKQ .,
approach a civil court for resolution thereof;However if the law permits, they may 21s0
raise an industrial dispute before the industrial courtin mfﬁeigg;’!he Court, acsqrdmglx,
set aside the judgement of the High Court.

# (2001) 1 SCC 350.
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Section 8 lays down the duties of the Registrar in matters of registration of trade uni

2 2 P

/At

the requirements of this Act in regard to registration, he shall register the trad
entering in a register, to be farm asmwﬁéé‘éﬁﬁe’d: the ﬁmé)
relating to the trade union contained, in the statement nyir

e ves in icable to the so - s
Sﬂz;cqmrements of theéAcE. (if) what is the scope of i [:‘ej?;‘ ;_nequjr;‘;_}:;ia%é&: ::C?ol::‘?tf{;l YV,BL:]LE"
whet(;\nef CO: tr:;ie;rar can rre‘?uasl:z‘igt:'él*gr;“gtﬁh‘t’#}n‘iﬁ!ﬁrﬁde 19Q) (c) of tﬁ'eVCpnstih_}ﬁongQ
e e B questidns. ster more than one union in one plant/industry?

ey, S

ime-Limit for Registration

A:

T:le 'I:rade Unions Act does not prescribe any time-limit for the grant or refusal of registration. It
(;‘ y imposes a statutory duty upon the Registrar to register a trade union if he is satisfied that
th: mt:-mh:“?;ts of the statute havel?een complied with. The absence of any provision regarding
R ‘c:r %hrar;: or refusal raises a question whether the court can interfere in regard to
o ken by the eglztrz::a urln gra;\;nzg or rLeI:Fusing registration of trade union. The decision

ACW _ ) Q ries Mazdoor nion v. Registrar of Trade Unions, Governmentof.
B 2 o i it far
j ltl'llx;rw;\"a?oz; ?ue‘c:rl;;anng ;t: this question. In this case the union sent an application on 31
bl consﬁetﬁxtsi or‘; to the Reg15n'a}r of Trade Unions in the prescribed manner together
el ::‘v 2 rules of the said union which was received by the latter on 3 August
oY D SR ;:Egarently taken under Sections 7 and 8 on the application for over3
R e y reminders but they remained unreplied. Under the circumstances,
e tope r?::n bgifor.e the Patna High Court, praying that the Registrar of Trade
union under the Act %ﬁe Hi Cs statutory duty of registering or refusing to register the trade
i ek t;) . tlgh ourt of l.’atna held that Section 8 imposes the statutory duty

LIS SeEsa [ ?hseecroé:l:ade union on being satisfied that it had complied with the
thl ez anaturm le FoAN accordingly held that there was a case for issuance of writ in
mits under Article 226 of the Constitution. The court directed the Registrar

:)of Zzz;:isvliJﬂx:ig‘nesato ﬁierf(t)irm the statutory duty imposed upon him under Sections 7 and 8 and
pplication of the trade union according to law at an early date.

Itis submitted that time limi i
b !3: z?:alluént should be prescribed for the grant or refusal of registration
time which the union takes in agsmm1§510n on Labour has suggested 30 days excluding the
give some scope to the Registr. wering queries from the Registrar. This view is likely 9
e lglRS ar to mz.\ke vexatious inquiries simply to gain time, Indeed,
e ey a elahon§ Bill, 2978 prescribed 60 days’ time from the date of the
pplication by the Registrar either in granting or refusing to grant registration

s ——————

RSy
Tamil Nadu Unt ’ 3 ;
2 ACC Rajanka L,::: ;; Rc‘?'s""' of Trade Unions, AIR 1962 Mad. 234.
i one Quarries Mazdoor Union v, Registrar of Trade Unions, AIR 1958 Pat. 475,

provides that as soon as the Reglsﬁ%r.ls_sg&ﬁ@w{hat the trade union has complied with all .
€ union by -

‘accompanying the applicati
Santion 3(g) and 2(bpare~

——— i —————— S ———-— i
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to trade union and communicating the order to the applicant. Where, however, the Registrar

refuses to grant registration to a trade union, he is under an obligation to state reasons for
refusing to grant registration. The Trade Unions (Amendment) Bjll, 1982 has , provided for

insertion of the words ‘within a riod of 60 days from the date of such com liance’ after
the words ‘Register the Trade Unions’ in Section 8 of the Trade Unionc;tt-@
B. Scope of Inquiry Under Section 8

The second problem also requires careful scrutiny. Three pronouncements of Indian judiciary...,
in regard to the scope of ixmsp_i_ulgfm 8 deserve to be mentioned.
Inland Steam Navigatio  Union™ decided an important point, namely, the scope_

of inguiry With reference to the application for registration of .Jn this case, an
application made by the Inland Steam Navigation Worker's Union for its registration was

rejected by the Registrar of Trade Unions on the ground that the union was for all practical.

purposes the same union which has been registered and, therefore, be declared unlawful

under Sectionlre./o!_tllg_c_dminau-bw (Amendment) Act, 190§. Against this finding..the
C

appeal was pre orred before the Calcutta High Court under Section 11 of the Trade Unions 7
Act, 1926. Chief Justice Derbyshire, in the course of the judgement observed:

In my view, the Registrar in taking up that attitude is Wrong The functions.of
the Registrar are laid down jp_&gﬁgn@’l’he new union.may.or.may.not })e a
continuation of the other union.oxits SUCCeSSOr- Whether-the new_union.is.0c.

is not the same as the old _gg_igg_,ﬁggends on e\(xdenc_e_.r e

He added:

In my view, the duties of the Registrar were to examine the a ‘l_ig_gt,jgg&nd
to look at the objects for which the union was formed. If those objects Were,
objects set out in the Act, and if those objects did not go outside the objects.
prescribed in the Act and if all the requirements of the Act, and fhe regulahox;D
made thereunder had been complied@ it was his duty, in my view, o

register the union. ” o ;
T is i ised an i roblem as to
K Workmen's Union v. Re 'W rais mportant probiem a

W der an obligation to hear the then-existing unions

whether gistrar of Trade Union is un I ! 5
in the field before making the order under Sect n.8, The High Court of Calcutta answere

the question in negative and obsegyf’g

R

ST : i ts of the statute
> istrar is satisfied that‘;lgg,gg,qulrelnqr\:, AL QUL
Once, therefore, the Regis satisfied I o enter in a Ie e

have been complied with, it is obligatory upon ‘
applicant—unioxl: and he has obligation to hear e exist ng , unions in. the
“field before making the order under ;§Eﬁon Py

The Court added:
In fact, the statute does n
standpoint of any existin
Section 11 (1) provides a statutory jf})eal fro

QL,deaLwnh_the matter of registration from the__\‘
at all. It is significaNt 1o 0o te that t gug»l)u_’ A
m an order of refusal to register

3 AIR 1963 Cal 57.
R K Workmen's Union v. Reg
45 (1968) 1 LLJ 335 at 337.

istrar of Trade Unions, (1968) 1 LLJ 335 (Calcutta).

S S ————
wn o
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a union, there is no I?Lo;zjsion for an appeal or other remedy agaw
granting registration. e e sy

The aforesaid decisions suggest that the only duty of the Registrar is to examine the
application for registration with reference to the provisions of Sections 2(h?, 4to7 fmd 1558
If the Registrar is satisfied that statutory requirements have been comPhed, he is bound
to register the trade union within a reasonable time. He is under no obligation to hear the
existing trade unions before making the registration under Section 8.

ONGC Workmen'’s Association v. State of West Bengal*’ delineated the nature and scope
of inquiry under Section 8. The Calcutta High Court held that any order passed under
Section 8 by the Registrar must be administrative in nature. The Court also held that the
Registrar is not deemed to be a quasi-judicial authority to decide any disputed question of
fact or law. He has no authority to ask for any of the parties to lead evidence and to give
opportunity to the other party to cross.examine any witness. Thus, the scope of ing
under Section 8 is very limited. - o PR S L —

T

C. Constitutional Problems in Section 8.

Kesoram Rangan Workmen's Union v. Registrar of Trade Union*® is an important case on this

problem. The Registrar of Trade Unions failed to offer any opportunity to an existing trade
‘union while registering a new union under Section 8} The question arose whether Section
8 imposed any unreasonable restriction on the fundamental right by not offering a right of
hearing to an existing union. The question was answered in negative by the Calcutta High
Court. In the course of judgement, the Court observed that the freedom guaranteed under
Article 19 (1) (c) of the Constitution belongs to all workmen, so that every workman has the
freedom to form a union of his own choice and to refuse to become a member of any union
which he does not .li.lgg._\'_’l'l'he Court, therefore, concluded that ‘no union can claim a monopoly
or a right to complain if some other union is brought into existence by other workmen'”. )

D. Registration of One Union in One Industry -

It has been seen elsewhere that the Trade Unions Act, 1926, provides that as soon as the

Registrar is satisfied that the trade union has complied with all the requirements in regard_

to registration, he shall register the trade union. From this it is clear that the Act does not

empower the Registrar to refuse registration of trade union in cases where one or more

unions are already in existence in the plant/ industry. A question, therefore, arises, whether

it is in the interest of trade unions to empower the Registrar to refuse to register a trade
union on the above ground. Two views are discernible: -
(1) The Registrar of Trade Unions should be empowered to refuse to register more than

one union in one plant or industry. The reason in that the multiplicity of unions lefld."f
to rivalry among trade unions. This view, is however, open to several objections.'FlYSf:

ER sy -
 Thi . :
‘7 'Ihxs duty is, of course, subject to the powers of Registrar laid down in Section 7.
2% ONGC Workmen’s Association v. State of West Bengal, (1988) Lab. IC 555 at 560.
Kesoram Rangan Workmen’s Union v. Registrar of Trade Unions, (1968) 1 LLJ 335, 337. See also Survapal

v. Uttar Pradesh Government, AIR 1951 Allahabad 674-698; and O K Ghosh v. E X Joseph, (1962) 2LL)
615.

* Kesoram Rangan Workmen'’s Union v. Registrar of Trade Unions, (1968) 1 LL]J 335 (Calcutta).

|
1
|

Registration of Trade Unions * 95

this may run contrary to Article 19(1)(c) of the Constitution. Second, the problem of

multiplicity of trade unions may be resolved to a great extent by provi
to a representative union. . '
(i) The Registrar of Trade Unions should not be given the power to refuse to registgr more
than one union because the refusal may infringe Article 19(1)(c) of the Constitution.

The other reason is that recognition of the majority union will, to a great extent, meet
this problem. The second view seems to be a better one.

The certificate of registration issued by Registrar shall be in the prescribed form, i.e., in

' i ive evidence 10 : that the trade union has been
C of Schedule III and is conclusive evidence to y show that the
fl(\,:‘i;‘registered under the Act. This finality is only for the purposes of the Act ar;\:" ;z:)z:‘n::

in any way affect the powers of the High Court under Article 226 of the Consti Sy, &

the provisions of the statute are always subjected to the jurisdiction of the Constitution.

i i tinue
Section 9-A provides thata registered trade union of workmeni:all, at l:I: e;_lgn:; lfj‘:c\t ue
to have not less than 10 per cent or 100 of the _»yﬁqr_k_men, whichever ) :

inan i i ith which itis
minimum of seven, engaged or employed inan establishment or industry with whi
connected, as its members.”

A. Grounds for Cancellation of Registration

. d by th ;
3 i trade union may be cancelled b d by fraud
'{;;fotsgzt‘:ttcl)?;gsf:a(l) ?hat the certificate under Section 9.had been oblainec.-y.

peaiaake: (1)t S upi-or:‘__g? ?hg%:‘z%even after notice from the Registrar; (17)
‘wilfully’ contravened any provisio e '

ion allowed any ru - : roviding for any
;)l:Ztvz;st‘l:xieol;ntll?enAaB: (v)“that)t}'\é trade union had gg_%(glpﬁgd any rule pr ng
51 ’ A i m b s i S
matecial prOVISIOn yaich re&;‘}yf %E%e% %;!%2\732 the requisite num “?in\"_f ﬂ_\e.'??%??;
sterec i e §  RALMA STt s o Tt
alx_‘re stered 'ttr ?;i :;::: ':‘:')(E EV:giiBsr previous notice in writing specifying the gr
owever, not less v

% Section 9.

3 10f 2001 wef. U2 - <suted members and no finding
% Inserted by Act No. ~3 b is illegal on basis of reply by one of dns’pl.ffw D iR i
“ Cancellation of rcgz;tramor\f Bl O [See Ceranic Workers Progress
as to wilful disobedience of Secti .
(1994) Lab. IC NOC 66.]

r.e.f. 9-1-2002.
* New Section 9A inserted by Act No. 31 or 2001 w ef

ding recognition >

e Registrar on any one of the
| (u he trade union had

d to exist; (1) that the d

le to continue in force which was inconsistent with any

) if the Registrar is satisfied that

e

sy ST g S S S IS % . Sl T P
vt ~ e st

e
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to the trade union before the certificate is withdrawn or cancelled otherwise than on
application of the trade }mion."” LISE R0L

The grounds for cancellation of registration are open to several objections: First, the

which it is proposed to withdraw or cancel the certificate shall be given by the Regiii& %
)

‘wilful’ is vague. In practice, it is found that trade unions do not submit their annual, -

return. The section, however, requires that the default has to be “wilful’. To establi

wilful default to the satisfaction of a court is difficult. In view of this, the (First) National

Commission on Labour recommended that where the union failed to submit the annual

return, its registration should be cancelled-irrespective of whether the default is‘wilfu 1"or,

otherwise. This recommendation should be implemented. Second, it is doubtful whether
the materially defective return should be treated as ‘return’ under Section 10. In view of
the prevailing ambiguity, the National Commission on Labour suggested that ‘materially

.

defective return{ should amount to a default and the union should be under an obligationto. -
within the prescribed period failing which the Registrar should be deeme’d’_\.?

not to have received the return.” SR

_ The Registrar is not competent to cancel the registration of a trade union, without,

in the first instance, giving to the trade union concerned two months’ previous notice in
ting, specifying the grounds on which he proposes to withdraw or cancel the certificate

and giving an opportunity to the trade unions to show cause against proposed action.
However, unlike Section 26(3) of the Industrial Relations Bill, 1978, there is no provision that.

‘while cancelling the certificate of registration of a trade union, the Registrar shall record the
reasons of doing so0 and communicate the same in writing to the trade union conce;ned,i

Once the Registrar cancels or wrtl—xaxla»gs the registration of a trade union, he has no power

to quash that ordef" Further, he has no power to review it. Moreover, he has no power to

withdraw it because of subsequent events.”

B. Powers of the High Court in Respect of Cancellation of Registration

The Bombay High Court held that the High Court may exercise its powers under Article _

226.0f the Constitution where the cancellation of the registration of the trade union had

been effeg{?(_i‘_ifl}gr"operlyﬁa’ Again, the Gujarat High Court quashed the orders of Registrar -

34 : 2
The Trade Union (Amendment) Bill, 1982, provides for insertion of new clause (c) after the proviso

to Section 10, namely:

;ft:i};fe .Registrar is satisfied that the Trade Union has called for, or participated in, any illegal

Explanation— For the purposes of this section, “illegal strike’ i iti

: . ’ has the meaning assigned to itin
Section 24 of the Industrial Disputes Act, 1947. See lg 3 : s ional
Commission on Labour (1969) 296. also Government of India, Report of the Natio

55 : :
Se::;::\ (11% S«;e a‘l;c,ol éWysore Iro:; nn';i Steel Works v. Commissioner of Labour and Registrar of Trade
Unions, (1972) Lab. IC 799. See also Tata Electric Co jes i 1 ions,
(1993) Lab. IC 1845, Tamil Nodh Gt mpanies Officer Guild v. Registrar of Trade Uni

ent Press Workers . i - trar
(Deputy Commissioner of Labour [ ). (2004) 1 Lljb;n.o rhers Sanpamm,v. Eirst Trade Union Addl- Regeis

% Mukund 1 :
g ]b;; : ind Iron Steel Works Ltd v. V V Deshpande, (1986) Lab. IC 1612 (Bombay).

5“ - .
Gujarat Rajya Kamdar Sabha v. Registrar under the Trade Unions Act, (1999) LLR 285

-

|
|
%
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where no show cause notice was given before cancellation of registration as required under
Section 10(b).”

C. Powers of the Registrar in Respect of Deregistration .
The Registrar is empowered to cancel or withdraw certificate of registration on.the

application of the trade union. He is required to: (i) give an opportunity to trade unions.
except in case of applications of the concerned trade union; (i) satisfy himself thatany one
of the grounds of cancellation of registration of such trade union exists; and (iif) make such
order which he deems necessary. | i

The power of cancellation of registration of trade unions also confers an in-built power

to withdraw the order of cancellation. Thus, the Registrar is also empowered to withdraw.

“ - - : ~ : %
the order of cancellation on realization of mistake and on such order, the cancellation

— Oy e

yop &0
becomes non-est.”™ -
o~ N L - -

The Act®! confers right of appeal on persons aggrieved against an order of the Registrar (i).
refusing to register a trade union; or (i) withdrawing the certificate issued a{igé;n_@ggtsligr_a_t}_ggxi :
or (iii) cancelling the certificate of registration..‘l_'he Act< dqgs not, hmv_qy_?x_-&_l_,__ et ;\g& wma
‘person’. In the absence of any definition, Section 34;4_.2_)_ ‘of the Gers;e}:jg LC qgggg_T = r?r
be taken into account for the purpoggs,pf the definition of the te n. Thul.:, e"ﬁr‘g{g;,.-
includes a legal person like a trade union.** In an appeal by a trade u;\_xpg:_d_g;{d ose gggrl a

of registration is cancelled, no other trade union has a right to be [mylg_a ‘ as a party.

——————————

A. Appellate Forum S i
The appeal may be filed (a) where the head office of the trade union is situated within the

limits of a presidency town to the H;.g—h‘Court, (aa) where the hea
area falling within the juris b
tribunal, as the case may be;or (b) wh;;g t.he :lea:i :c’iﬁls =
“inferior to the court of an additional 0 eofapr .
(Zgil'lg?g’ :lt:;xuﬁ::(:on as the appropriate , government may appointin @Q;eb?!f_iouheﬁe;i_
: 'i’he expression ‘High Cou}t' in Clause (a) above refefg to the 9r_}_g1_nal.sxd? c:f. thec > ugs L
Court and -n%t to the appeiié—té-siag:; Further, the e;cpfe?sno_n Erles;degzh'gzw ;\m 1; e
(a) refers to the towns where the High Court has orf;gmal civil juris .
3(44) of the General Clauses Act (Act X of 1897) del nes B
“total limits for the time being or the ordinary origina CiviJREEEs

————

ce is situated in any other area to such

f the High Court of

(1992) 1 Lab. IC 214

% Association of Engineering Workers v. Dockyard Labours,
60 g
Section 11. o
L Muysore Iron and Steel Works Labourers Association v. Co
(1972) Lab. IC 779

< ¢ , 87) 2 LLN 560.
KSEB v. KSEB Trade Linion, (19 ) Officers Union, Madras v.

mmissioner of Labour and Registrar Trade Unions,

Registrar of Trade Unions, Madras, AIR
& Tamil Nadu Non-gazetted Govermmeit

1959 Madras 55.

d office is situated inan=
-diction of a labour court oran industrial tribunal, to that courtor.

tjudge of a principal civil courtof

‘Presidency Town' to mean the

N st N4 . “ =
NAsR N s T A
F A oA R AN o
A AR St SR~ ¥
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Judicature at Calcutta, Madras or Bombay as the case may be.* In cases where high courts
ate situated outside the presidency fown, the high courts have no jurisdiction to entertain—
appeals under Section 11 (1) (b). In regard to such areas, any court not inferior to the court
of an additional /assistant judge of the principal civil court of original jurisdiction, as the
appropriate government may appoint in this behalf for that area; shall have jurisdicti?)'nsf

e

B. Powers of The Appeliate Court*®

The appellate court may either: (i) dismiss the appeal; or (i) pass an order directing the
Registrar to register trade unions s and to issue a certificate of registration under Section 9; or
(itr) set aside the order for withdrawal or cancellation of the certificate as the case may be. ",
The Registrar is under an obligation to comply with such orders of the appellate authority.

C. Procedure to be Adopted by the Appellate Cour’”

The appellate court shall, as far as practicable, follow the same procedure and have the
same powers in respect of the appeal as vested in the civil court while trying a suit under

the Code of Civil Procedure, 1908, Further, it may also determine from whom the whole or
any part of the costs of appeal shall be recovered. Such costs shall be recovered as if they
had been awarded in a civil suit underthé code. DR T

D. Second Appeal .

The Ac@also confers a right of second appeal on persons whose appeals under Section !
.11(1) (b) have been dismissed. Such an appeal shall be filed in the high court, and the high

court for the purposes of such an appeal has all the powers of the appellate court. However,

no second appeal shall lie where the higllfourt hears an appeal under Section ll(ﬁ;).-)

E. Time for Making an Appeal

The appeal under Section 11 must be filed within such time as may be prescribed under_
the rules for the purpose.

——

A trade union whose certificate of registration has been withdrawn or cancelled, loses its
status as a legal entity under the Act. Upon the cancellation of certificate of registration,
the trade union and its members cease to enjoy the privileges of a registered trade union.

B

There is no provision in the Act for re-registration of a trade union whose registration has. -
been cangelled. The National Commission on Labour, therefore, recommended that the
Trade Union Act should provide that any application for re-registration from a union, (the

B

[ .
Tamil Nadu Non-gazetted Government Officers Union, Madras v. Regist 1 Madras, AIR
(1959) Madras 55. ffi gistrar of Trade Unions,

5 Section 11(2).
* Section 11(3).
7 Section 11(4).

s : ;
Govt. of India, Report of the National Commission on Labour, (1969) 297.
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registration of which has been cancelled) should not be entertained within six months of the

date of cancellation % .rggistraﬁog‘\‘s‘“ Perhaps in view of this recommendation, the Industrial
Relations Bill, 1978” and the Trade Unions (Amendment) Bﬂ‘l;:1~9'827'\‘ have provided for

re-registration of a trade union. |~

Section 2(a) defines ‘registered office’ to mean the ‘office of a trade union which is registered
under the Act as the head office thereof.’ And, Section 12 requires that all communications
and notices to a registered trade union may be addressed to its regi tered o!_ﬁfcg Further,
notice of any change in the address of the head office shall be given within 14 days of such
change to the Registrar in writing, and the changed address shall be recorded in the register
referred to in Section 8.

A. Change of Name

A registered trade union with the consent of not less than t}go—thlrg gf th_e total number -f?-f--
the members may change its name.” Notice of the change of name signed by g;zgn_mgxgl%e‘fs
and the secretary of the trade union changing its name must be_seg*t‘go_t__h_ > Registrar.” ni ;
Registrar, before approving the change of name, has to\as-c:er;am_thgth_the new n;nhLe is n:h
identical with that of any existing trade union known to.lum, or so nearly resembling SI.:h
name as to deceive the public or member.’* If otherwise, he shall refuse to register the

“change of name: On the contrary, if he is satisfied that the provisions of the Act have been

i ith i i S i hange of name in the
lied with in respect of changing the name, he shall register the cha .
crzg':slie: mv:ilntal';ed ?oe:this purpg;se."'5 The change in the name of registered trade union

v

neither affects its rights nor-o%ligations nor does it render defective any legal proceedings. -

by or against the trade union and any Jegal proceedings which might have commenced or~

— - -~ 76
continued by its new name.

% Gection 28 of the Industrial Relations Bill, 197!?, (sinfce 1;psed.ow.ing to the dissolution of the Lok
5 :ded the following for re-registration of trade union: otih
A nade union whas crfiateof egisation tas b onc 0 PO R 6t
i i ate
after the expiry of a period of six months from the
registration.
™ The Trade Union (Amendment)

; istration to
r:at:ia?lifle\li‘:;swhose certificate of registration has been cancelled may apply for re-registration

n:

the Registrar after the expiry of a period of six months o7 thfhd;:ﬁisz:g;c;an:::ﬁ to comply
Biuvided Hatvhe e cancella.ti;::;is;’ grtt‘xfiger?::g 15t}:t<:att IS:J shall not be re-registered until it has
with any of the requirements provi / 5
complie)d with S:th requirement.

7! Section 23.

7 Ibid.

™ Section 25(1).

™ Section 25(2).

7 Section 25(3).

7® Section 26.

Bill, 1982, provides for insertion of new Section 11A in the Act to




100 « Industrial Relations and Labour Laws

e m——-

B. Amalgamation of Trade Unions

Any two or more registered trade unions may become amalgamated together as one tra
union with or without dissolution or division of funds of such trade unions. This ca

done only if: (i) 50 per cent of the members of each and every trade union entitled to vote
record their votes; (if) the votes in favour of amalgamation is not less than 60 per cent,”5~
(iif) notice in writing of amalgamation signed by seven members and the secretary of

and every registered trade union (which is party to amalgamation) accompanied by
statement as may be prescribed, is sent to the Registrar of Trade Unions.® If the afore
requirements are fulfilled, the Registrar after satisfying himself that the provisions of the Act

in respect of amalgamation have been complied withand that the trade union formed thereby

is entitled to registration; he shall register the trade union in the prescribed rﬁéﬁﬁa”The

e e i

amalgamation shall be effective from the date of such registration. The amalgamation shall

not prejudice ight of such trade unions who are parties to it i credity
or any oftheni:’aj . e parties to it or any right of acreclEl
e

C. Dissolution of Trade Unions

When a registered trade union is dissolved, notice of the dissolution signed by the secretar ‘
alajnd sev:ln membgrs must be g_nt within 14 days of dissolution to ﬂmg_:Regiy;um of —1%@
thré:ltotr;ls. djl‘helno_txce must be in the prescribed form. The Registrar after satisfying Hilf@)
5 e {ssothutxon ’has beex) eff-ected in a_ccordance with the provisions of the Act makes

e entry in the register maintained by him.*2 Where the rules of trade union contain no l
provision for the distribution of funds on dissolution, the Registrar shall divide the funds\a

in proportion to the amounts contri ; ST - ;
7L ints contributed by the members by way of subscription during -

Regi ; :

psfslz:,ﬁ ft;aniet::xtuhox; are required under Section 28: (1) to submit annual returns in the

during each year of eu AL along with an audited statement of income and expenditure

December h};xtr 2 dl.-ece‘PS and expenditure during the year ending on the 31st day of )

; 'm'uoriexis'ting of ;Zf Dl:i::: : E;C{;b-ed-@"**i and of the assets and liabilities of trade
PN ~ e general statement should be a : the

: statements, (1) shov?fng any change of office bearers made duri:: uld be accompanied b)_'___d >

_statement refers; and (if) a copy of rules of the tr. g the year to which general .

thereof : 5 i “.:e_xde__t}_x]ipn corrected upto the date of despatch |
ereof to the Registrar® (3) Every al_tex_'a_t}on made in the rules of t,gde union shall bg seﬁ't"/i ”
77 Section 24. i
7 Section 25(1). {
™ Section 25(3). !
¥ Section 26. }

51 Section 27(1).

52 Mysore Iron and Steel Works v issi
799 rks v. Commissioner of Labour and Registrar of Trade Unions, (1972) Lab. IC

" Section 27(2).
™ Sub-section (1).
* Sub-section (2).

3
-
|
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Jithin 15 d dysofte il_ter?ﬁf"{‘f;af_(‘l) The Registrar or any other duly authorized officer is. i
empowered to inspect and require production of the certificate of registration, account books, -

e e . e i

registers and other documents rlating o trade unions for examining the returns submitied
by them.” A statement of change of office-bearers under Section 28(2) has to accompany =
a general statement as required under Section 28(1). Ev ’ (e sinda S A
prepared under Section 28(1), statement under Section 28(2) can still be re-prepared.® -

A. Failure to Submit Return

In case of failure to submit returns or statements-required.under. Section 28: (i) every

office-bearer; (if) omer‘fa'e?{oﬁ‘s- E&un_cf by the rules of the trade union to give or send the

same; or (iif) if there is no such office-bearer or person, every ’é%j\bgr of the executive of
“the trade union shall be punishable with fine not exceeding 35 ut if the contravention
is continued after conviction, a further fine not exceeding _{g‘_for each week during
which the default was made shall be imposcd.‘ﬁ However, the aggregate fine s all not

exceed 350.% Y s

" The Act provides more deterrent punishment with a fine which ma extend uptoI500
upon persons wilfully making, or causing to be maﬁ)g any false _eqtry‘in,—\ér any omission

from the general‘:@t'atem'e'q:rl_fgqui;,ed.by'S'efﬁ,_ﬁn’ZS,. r in or from any %)Rypf,mles, orof
alterations of rules or document sent to the Registrar nnder t]ﬂmt section.” |

o S ——— T

B. Penalties for Supplying False Information Regarding Trade Unions

Quite apart from penalties mentioned earlier, if any person v.vith intent to deceive or w_ith \
like intent gives: (i) to any member of a registered trade union; or (if) to,a.r_'XPF‘.’fP?FEXE__\
e herotuch union, any document purporting to be a copy of rules of a trade union or
any alteration of such rules which he kriows or has reason to believe that it is not a correct
copy, or (iii) gives a cOpY of any rules of any unregistemdh‘ad.evumonwto any pferso:,\lon thﬂt:
\pretence that such rules are the rules of g;c_-:ﬂgi;s»tgg’ed trade union shall be pumsha e with

a fine which may extend to 2200.” 7
C. Cognizance of the Offence | :
Only a presidency magistrate ot magistrate of the first class can try any offence mentioned

i i imi ke cognizance of any offence
S T et 3 of the'Act. Similarly, no court shallta & 6= L
unless: (()n a 'cozar;alaim has been made by the Registrar; of (i) with his previous sanction by

¥ Sub-section (3).

% Sub-section (4).

5 Sagdish Bharti v. Union of India,
* Section 31(1).

 Provision to Section 31(1).

" Section 31(2).

# Section 32.

# Section 31(1).
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any person; o (iii) in the case of any offence under Section 32 by the person to whom such

copy. aﬁ!, oo (iv) the-complaint is wm;mo
the offence is alleged to have been committed. o ke

 Section 32(2).

Members,
Office Holders and
Outsiders in ‘
Trade Unions

CHAPTER

One of the significant features of Indian trade union movement is outside leadership. The
early trade union movementwas led by philanthropists and social reformers. Said the Royal

Commission on Labour in India:

At present, the union depends for their leaders mainly on social workers,

lawyers and other professionals and public men. A few of these have interested

themselves in the movement in order to secure private and personal ends. The

majority, however, are motivated by an earnest desire to assist labour.!

many of them have identified themselves completely with labour

Since independence, )
y in political activities; still others continue to work both

some others have engaged entirel
in political and labour fields.

Several factors have been responsible forou 2 in the ex )
unions. First, the majority of workers are illiterate. Second, fear of victimization and of being

summarily dismissed by management were further nsible for outside interference in
the trade union movement. Third, the financial weakness of trade unions and absence of
full-time trade union workers have given the opportunity to outsiders to interfere in trade

unions’ administration and in their executive.

tside interference in the executive of trade

ttained the age of 15 years may be a member

Secti i n who has a
o0 2 e of the trade union to the contrary, and may,

of a registered trade union subject to any rules

' Government of India, Report of the Royal Commission in India (1931) 328.

o S

AT

o S T it s et

-

i A———— SN Dt ¥

D e T TS
ey =T
TSRV Z RN

B = s -
P PP Y P T TR R PR

L A g AN
i Al et S i <A




104 - Industrial Relations and Labour Laws

subject as aforesaid, enjoy all the rights of a member and execute all instruments and give
all acquittances necessary to be executed or given under the rules. '

Section 22 of the Trade Unions Act, 1926, provides:

Proportion of office-bearers to be connected with the industry: (1) Not less than one half of
the total number of the office-bearers of every registered trade union in an unorganized

sector shall be persons actually engaged or employed in an industry with which the trade
union is connected:

(1) Provided that the appropriate government may, by special or general order, declare

that the provision of this Section shall not apply. to any trade union or class of trade unions
specified in the order.

Explanation: For the purposes of this section, ‘unorganized sector’ means any sector
which the appropriate government may, by notification in the official gazette declare.

(2) Save as otherwise provided in sub-section (1), all office-bearers of a registered
trade union, except not more than one-third of the total number of the office-bearers or five,

whichever is less, shall be persons actually engaged or employed in the establishment or
industry with which the trade union is connected.

Explanation: For the purpose of this sub-section, an employee who has retired or has

been retrenched shall not be construed as an outsider for the purpose of holding an office
in a trade union.

(3) No member of the council of ministers or a person holding an office of profit (not
being an engagement or employment in an establishment or industry with which the trade

union is connected), in the Union or a state, shall be a member of the executive or other
office-bearer of a registered trade union.

The aforesaid provisions which permit non-employees to be an office-bearer of a
registered trade union raises various problems:

(@) What is meant by the ‘outsider’? (i) Whether an ex-worker or a worker whose
services had been terminated by the employer may be treated as an outsider? (ii) Whether
a full-time employee of a trade union should be treated as an outsider?

(b) Whether there should be a legal ban on non-employees holding positions in the
executive of the union? Does it affect Article 19 of the Constitution?

(c) Whether the present limit of non-employees in the executive of a trade union be

curtail.egl? (iif) Whether union leaders should be debarred from holding offices in more than
a specified number of unions? Let us discuss these questions.

A. Concept of Outsider

The explanation of sub-section 2 of Section 22 provides that for the purposes of this sub-

section, an employee who has retired or has been retrenched shall not be construed as
outsider for the purpose of holding an office in a trade union.

The S“me{le Cgurt in Bokajan Cement Corporation Employees’ Union v. Cement
Corporation of India Ltd* held that an employee would not cease to be a member of a trade

o ——

2 20041 LLJ 197.
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union on termination of his employment because there is no provision in the Act or the
constitution of trade union providing for automatic cessation of employment.

A question therefore arises whether an employee whose services are terminated or
who has retired would be an outsider. The question can only be answered in affirmative
because it is not desirable to permit dismissed workers in the executive of a trade union.

B. Entry of Outsiders in the Executive of Trade Unions

As the law stands today, thereisnobar to having outsiders such as lawyers, politicians, social
workers etc., in the executive of trade unions. Conflicting views have, however, been expressed
in regard to the question of banning outsiders in the executive of trade unions. Managements
do not favour outside entry in the executives of trade unions. Workers, on the contrary, are
of the view that devoted leaders, even if they are outsiders, should be permitted to be office-
bearers of trade unions. They are of the view that management or any outside agency sho.uld
not interfere in their affairs. If they decide to allow outsiders in the trade union's executive,
they should be permitted to do so. However, sub-section 3 of Section 22 debars

(i) amember of the council of ministers or

i loyed in an

i erson holding an office of profit, other than those.engaged or employed

- :slt)ablishment org industry with which the trade union is con.nected, in the Union or
state to be a member of the executive or office-bearer of a registered trade union.

(ifi) From the above it appears that a member of the Parliament or state legis]ahxr;z:
ex-member of the council of ministers may become a member or executive or 0

office-bearer of a registered trade union.

C. Number of Outsiders in the Executive of Trade Unions

The Trade Unions Act now places the limit of 50 per cent in case of ::B:E;R:f\f u\sfrcctlo;;
However, all office-bearers of a registered trade union except not mo

the total number of office-bearers or 5, whichever is less shall be persons actually engaged

1 1 i trade union is connected.
or employed in the establishment or industry with which the tra

: bers of the
The following persons are not eligible to be appointed as office-bearers or mem

executive of a registered trade union if

(i) he has not attained the age of 18 years ffence involving moral turpitude and
(if) hehasbeen convicted bya conrtin Indlii?:ia:fy ﬁ(:re yecars has elapsed since his release.’
sentenced to imprisonment, unlessa pe f the aforesaid clause. It provides

| i .ve effect to the application © : ion who,
fhcac:lg::; Z\\e(rzr:g;:e;frteht:o:mﬁvc or other office-bearer of a registered trade unio b

: t) Act, 1964 has been
before the commencement of the (Indian) Trade Umon.:»1 (A:r:tzﬂgefge::) )imprisonment e
convicted of any offence involving moral mrpntude_ NG

i i i f a new clause
ill, 1982 rovides for insertion 0 i
i [ncil’ustrial Disputes Act, 1947.

o - ions (Amendment
Section 21A(7) of the Trade Unions a(ny offence under the

viz., ‘(iif) he has been convicte

arene
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on the date of such commencement cease to be a member or office-bearer unless a period
of five years has elapsed sirce his release before that date.

In R Murugesan v. Union Territory of Pondicherry,* the Madras High Court held that
where a dispute arises as to who are validly and legally elected office-bearers of a trade union,
the Registrar is under an obligation to decide the question so that he can record the namein
his register. For this purpose, the scope of enquiry is limited. Otherwise, the registrar will
be in an enviable position of having to record two sets of office bearers of the same trade
unions without having any power to decide as to which of them will be recognized for the
purpose of administration of the Act.”

Another problem of great practical significance is whether union leaders should be
debarred from holding office in more than a specified number of unions. The first National
Commission on Labour is of the view that there should not be any legal ban on leaders
frgx.n‘holding the executive post of more than one union. The view is, however, open to
criticism. In order to attract only devoted and hard-working leaders in trade unions, it
is necessary to place some limit on the union leaders from holding office of more thana
specx!ied ngmber of unions. It is significant to note that Section 33 (iii) of the Industrial
Relations Bill, 1‘978, provided that a person shall be disqualified for being chosen an office-
bez.u'er ofa .reg1§tered trade union if he is already office-bearer of not less than four trade
unions. This »4{111 ensure the entry of only devoted and interested persons in the trade
union’s executive. Be that as it may, the (Second) National Commission on Labour in its
report to the Government of India submitted on 29 June 2002, inter alia recommended

z;itionf?i(hh‘),:f the Trade Unions Act 1926 provides that the members of the executive and
er office-bearers of a trade union shall be elected for a period of not more than 3 years.

oAfn n?efrf:;k:;a:te; :crh n:ic;r‘nber shall be entitled to inspect: (i) the account-books; and (if) list
Shxonbeeataih ha: as may be provided for in the rules of the trade union. Further, 2
geal s ot e aright to execute all instruments and give all acquittance necessary

or given under the rules.” The scope of the legal rights and privileges was

; (1976) 2 LLJ 435. ,
Sanjeeva Redd: v. Registrar of Trade Unions, (19
Unions, (1963) 1 LL] 60. L (1969) 1L
Section 20.
Section 21.

LJ 11 and Mukund Ram Tanti v. Registrar of Trade

I
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delineated in Secretary of Tamil Nadu Electricity Board Accounts Subordinate Union v.}Tamil
Nadu Electricity }_30ard.” In this case, two workmen of the Tamil Nadu Electricity Board were
allowed to do the full-time union work. However, the board refused to extend this facility
after about 4 years. On a dispute being raised, the government referred it to the labour
court for adjudication. The labour court held that this was a mere concession granted to
the office-bearers of the union and was not a part of service condition. Aggrieved by this
order, the trade unions preferred a writ petition before the Madras High Court. Three issues
were raised, namely: (i) Whether the workman had a legal right to do trade union activity
without attending to office duties? (ii) Whether the withdrawal of permission to do trade
union work on full-time basis would affect the service conditions? and (iif) Whether itis a
privilege within the meaning of Item 8 of Schedule IV of the Act? The court answered all
the issues in the negative and observed:

It is true that trade unionism (has been) recognized all over the world but that
does not mean that an office-bearer or any trade union can claim, as a right, todo
trade union activities during office hours, In a poor country like India, tax payers
pay money not for the purpose of encouraging trade unionism, but in the fond
and reverend hope that every person who is entrusted with the task of doing
service will do his service. Whether he actually does service or not, there canbe a
fond expectation of the same. To allow one to claim as of right to do trade union
activity without attending to office duties, would in my opinion be an anachronism
since it will amount to fleecing the tax payer in order to encourage trade union
activities. That is not the purpose for which the workman was appointed by the

Electricity Board.

The Court further stated:

[We] are totally unable to appreciate the argument of the petitioner that merely
because the recognition of trade union is a part of the service condition, it must
necessarily follow that a right to represent or espouse the cause of wo.rkr{\en
during office hours is a necessary concomitant. If this kind of trade unionism
is allowed to flourish in our country, I could say ‘Woe to our country and poor
tax payers.” For my part, not that one should be aga.inst.trade unionism, which
is welcome because it is that which brings about solidarity among wox.'kers, the
crucial question is, can a right be claimed to active trade unionism during office

hours? The answer should be an emphatic ‘no’.

Again in Indian Bank Employees Union V. Indian Bank’, it was held thata trade union

worker cannot enjoy the luxury of getting salary and not doing the assigned wo]:l;. m O;“l.‘:;
words, the indulgence of trade union activity cannot be at the cost of the work for w.

they are paid their emoluments by the employer. .
In Burn & Co. v. Their workmen'’, the Court held that the office-bearers are notimmune

from punishment for remaining absent from their duty- Likewise, office-bearers of a trade

: (1984) 2 LLJ. 478.
(19942 LLJ 497.
9 (1959) 1 LLJ 458.
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union are not immune from disciplinary action.'! Moreover, office-bearers of a trade union
cannot claim immunity from transfer.'*

Again, in Usha Breco Mazdoor Sangh v. M/s Usha Breco Ltd", it was held :

1. Whereas the management cannot resort to victimization and unfair labour practice
so as to get rid of the union leaders, the union leaders in turn are bound to maintain
discipline;

2. A union leader does not enjoy immunity from being proceeded against in a case of
misconduct.

3. Assaultand intimidation are penal offences. A workman indulging in commission of
a criminal offence should not be spared only because he happens to be a union leader.

It is submitted that the Court, while recognizing the need of a healthy trade union,
cautioned that it should not be at the cost of the tax payer. This appears to be a very healthy
approach and would bring discipline in the industry.

It has now been held in a series of cases of the Supreme Court and high courts that :

(i) The power of the employer to transfer its employees (including the office-bearers of
trade union is a general conditions of service of the employee and that such transfers
are to be effected for administration convenience of the board and the court does not
sit in appeal nor calls for details of administrative exigencies);

(it) The employee under transfer cannot claim any immunity from transfer merely by
reason of his being office bearer of the trade union;

(iif) The fact that the office bearer of the trade union organized protests and agitations is
not a ground from which intention to victimize the petitioner (office bearer of trade
union) can be inferred.

(iv) Only in cases where the order of transfer is found to be mala fide or colourable exercise
of power, would the order become illegal;

(@) ’.l‘ransferring an e_mplczyee because he is troublesome/ trouble-maker would be in the
interest of administration and such transfers cannot be characterized as punishment.

In Singapore Airlines Ltd v. Mr Rodrigntin'®, the plaintiff joined the Singapore Airlines

Ltd as clerk at Mumbai on 5 January 1987. As per item% of the a]ppointment le%tel:;, the airlines
:as en_\powered to transfer. the plaintiff at any time at any SAL station all over India at its
frn(s;mreht;ou Eqwever, according to the plaintiff, the airlines had not transferred any employees
= meamu:‘nn da;‘ t: :’lsewlls\erel. The plamhff.was carrying on trade union activities for more than
dezen i wantedafo also elected as president of the union. According to the plaintiff, as the
5 5 proh.lbxt him f_rop participating in trade union activities and charter of
emands made by the union, the airlines transferred the plaintiff to Jalandhar. The airlines

e—

11 (1991) LLR 456.

12 TNEB Engi; ici
s 4 L;gglt;ers Sangam v. Tamil Nadu Electricity Board, (1996) LLR 942 (Mad).

14
Varada Rao v. State of Karnataka, (1986)11 CLR 277 (SC); N K Singh v. Union of India, (1995) 1LLJ 854

(SC); TNEB Engineering Sangram v, Tamilnadu Electrici
e I ilnadu Electricity Board, AIR 1966 SC 1685.
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issued transfer order on 9 July 2007 and asked him to join within 15 days. According to
the plaintiff, the transfer was mala fide and not in accordance with model standing orders.
According to the airlines, it transferred the plaintiff because it wanted to concentrate on
its business at Jalandhar and since the plaintiff was experienced in marketing for over 10
years; it decided to transfer him from Mumbai to Jalandhar. Upholding the validity of the
order of transfer, the Bombay High Court ruled:

1. Merely that the employee is president of the union, the transfer would not be mala fide.

2. Transfer cannot be stalled merely because he is an office-bearer of the union;

3. Had there been mala fide intention of the management, transfer of the employee who
has been an active worker of the union for the last 10 years would have been made
earlier also;

4. Itis an individual dispute and not an industrial dispute. The union has not passed
any resolution supporting the case of the employee. It did not espouse or take up or
support his case. Hence, civil court has no jurisdiction;

5. Inconvenience to the employee is not relevant to stay the transfer;

6. Inmatter of transfer, employee who hasbeen served with the transfer order must first
report to the place where he is transferred and, thereafter make a representation or

file legal proceedings;
The Court, accordingly, set aside the order of the trial Judge that the transfer was mala
fide and not in accordance with terms of contract.

Since independence, inter-union and intra-union rivalries, primarily based on politicai
considerations, leading to disputes between rival sets of ofﬁ?e-Pez?rers of tradc? unions, hzfve
become sharper. However, except non-statutory Code of Discipline evo}ved in 1958 which
has failed to achieve the desired result, there is at presentno legal machm_ery or procedure
for resolution of inter-union disputes in the Trade Unions Act. T9 fill t‘hns gap, the Trade
Unions (Amendment) Bill, 1982, provides for such machinery. Section 2(i) of the Bill defines

‘trade union dispute’ to mean any dispute:

(@) between one trade union and another; ot

(b) between one or more members or office-bearers ofa

(whether also with any 0
not) relating to its registration,
the appointment of the members of the ex

ion, the validity of any such appointment, a
gzi’?f‘i:ati:: ?)fl n:teymbers{\ip and any other matter arising out of the rules of the trade

union, but excluding matters involving dcterminatjcfm (gsbsues as to the title to, or
ownership of, any building or other property or any unds. : :

And, Section 28B permits the partiestoa trade union dispute to refer suc}} dn:g\;te tgr
i So s g S o b
parties in the manner prescribed by regulation. T4 'g the disputes referred to him. The

i t in adjudgi 3
to follow such procedure as :Zt;‘;";‘:’e ?{egisﬂ‘;f will be subject to such regulation as may

procedure that may be follow

trade union and the trade union

ce-bearers of the trade union or

ther members Of offi ade _
iy gd:ﬁnistraﬁon or management of its affairs, including
ecutive or other office-bearers of the trade

the area of operation of the trade union,
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be made in this regard. Any person aggri ’

; ggrieved by the award of the Regi in a reference

:3 appefal tothecourt within such period as may be prescribed byg:seguarlalgo;. The Bi l
p?rnuls the parh?s to trade union disputes to apply jointly or separately in th, manmnu

prescribed by regulation for adjudication of disputes to the Registrar. Y ol
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Trade Union

Finances and Funds

The weakness of a trade union

is also determined by its

financial status. Itis,

therefore necessary

to know the income and expenditure of workers’ and employers’ unions from 1996 to 2005.
Table 8.1: Income and Expenditure of Registered Workers’ and Employers’ Trade
Unions Submitting Returns for the Years 1991 to 2005
Workers” Unions Employers’ Unions
No o Uins | e | et | "Sumiting | reme | EE
Year Returns (X Lakh) ( Lakh) Returns (X Lakh) (X Lakh)
1991 8351 3156.99 2409.97 67 5.16 365
1992 9073 3237.93 2409.97 92 36.83 29.32
1993 6776 1371.15 1319.63 30 734 632
1994 6265 2037.10 1895.76 12 497 525
1995 8048 312498 3269.54 114 94.88 76.15
1996 7229 2917.26 196215 13 26.17 23.74
1997 8774 2507.13 2280.92 98 85.14 72.00
1998 7291 2629.26 2335.44 112 9327 102.09
1999 8061 5791.36 5043.13 91 6691 4874
2000 7231 7463.60 5940.66 22 24.61 20.90
2001 6513 5558.52 4895.56 18 2221 17.59
2002 7734 6254.54 5340.46 78 40419 341.70
2003 7229 9432.81 6733.15 29 31.08 23.89
2004 5217 6983.41 5627.83 25 7841 40.18
2005 8255 (1600118 S eesz o7 FE SR CE 6359 4154
Source: Government of India, Ministry of Labour, Indian Labour Year Book, 2007 (2009), 90
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From Table 8.1, it is evident that during 2005, income as well expenditure of workers’
unions, as compared to previous years, have wilnessec} considere_:b!e increase. In case of
employers’ unions, both income and expenditure of unions subfmttmg returns registered
a decrease during the period under reference. But the average income of trade unions is

inadequate looking at the size of the unions. Several factors accounted for low avera

income of trade unions: First, the strength of union members is inadequate due to small
size of unions and irregularity in payment of membership subscription. Second, workers are
apathetic towards trade unions and do not want to give their hard-earned money. Third,
unions are also interested in boosting up their membership figures and, therefore, do not
insist on regular payment.' Fourth, lack of full-time trade union staff may be responsible

for irregularity in collection of membership subscription.

A. Rate of Subscription of Union Members

Section 6 (ee) of the Trade Unions Act, 1926, provides that the payment of minimum

subscription by members shall not be less than:
(1) one rupee per annum for rural workers;

(i) three rupees per annum for workers in other unorganized sectors; and
(1) twelve rupees per annum for workers in other cases.

The aforesaid clause provides minimum membership fee. The basic difficulty of
trade unions is about the realization of monthly subscription from its members. The
subscription is nof regularly paid and accumulation of ‘arrears pertaining to several years
are not uncommon’. Equally common is the practice of collecting subscription from those
who want to avail themselves of the privileges of being a trade union member.? These

irregularities can be eradicated by providing a machinery for regular realization of dues.

Further, the aforesaid rate of subscription is inadequate and creates a hurdle in effective

functioning of unions.

B. Right of Members to Subscribe

The members of trade unions are members under Section 6(e) of the Trade Unions Act, 1926.
The payment of subscription by members to the trade union has been made compulsory
under Section 6(ee) of the Act. The trade unions cannot refuse to receive subscription from
its members.’ The same has been declared as a right of members.*

C. Realization of Union Subscription and Check-off

InIndia, the Trade Unions Act, 1926 does not provide for check-off facilities. The check-off
system is a system under which the employer regularly deducts membership subscription

e ——

S C Pant, Indian Labour Problem (1964), p 101.
Ibid.

Coimlmh?re Pf'ri}/ar Districts Dravida, Panjalal Thozhilalar Munnetra San
Corporation Limited, 2011 LLR 1076 (HC Madras).

M T Chandrasennan v. N Sukumaran, AIR 1974 SC 1789.
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from the wages of employees and hands over the amount to the union. This system is in vogue
in USA and UK and is enforced through a clause in the collective bargaining agreement and
is made legally permissible.5 Obviously, the collection is made by the union concerned from
the members. This is a lacuna in the law. To fill this gap, the (First) National Commission
on Labour recommended that the right to demand check-off facilities should vest with the
union and if such a demand is made by a recognized union, it should be made incuml?ent
on the management to accept it. In this direction, an attempt was made by the Trade Unions
(Amendment) Bill, 1969. The Bill empowered the employer to deduct the subscriptions from
the pay of employees for handing over the same to the appropriate union.

D. Deduction of Subscription Under Payment of Wages Act, 1936

i i ion of subscriptions
Section 7(2)(kkk) of the Payment of Wages Act, 1936 pe.ruuts deduction o t
from willing members of the trade union and employer is bound to dgduct and remit the
same into the account of the trade union. Thus, Section 7(2)(kkk) provides:

7. Deductions which may be made from wages.

i de only inaccordance
2) Deductions from the wages of an employed person shal‘lbema
with t(hl provisions of this Act, and may be of the following kinds only, namely,

i 1 1 ization of the employed person, for
kkk) deductions made with the written authorization of th I
paym(ent 3f fees payable by him for membership of any trade union registered under the
Trade Unions Act, 1926 (16 of 1926).

Thus, there is a statutory duty/obligation on the part of the Employ:;:goci::tc/t
subscription payable by the members of registered trade unions, JNho : ta\t:eg;m BoaneETe
authorization in writing. Refusal by the employer to deduct an r:nt: AmnE, I
account of the registered trade union 1s a sgatutory violation and the sa
defeating the object of forming trade unions.

E Check-off: Judicial Response

: 3 S S
Judicial policy to strengthen the hands of trade unions by all;)wml:ga :}rr\'x?r‘;, z‘rl}l:esrcsng::;!; 5
L i fl-()Cmuti‘te iUdng:iztl;nefin ti\l:vsa“{i:;’iet; of a clause of settlement

' 7 The Supreme Court examir i ;
g‘;::eerel;lm:g;gyce‘: Iz;:ii a repregentative union which authorized the employer to deduc

i ing the validi
15 per cent of gross arrears payable to workmen towards union fund. Upholding the ty

5
of the clause, the Court observed: 1

It i that no deduction could be made from the wages antcll1 i
Qe rel knowi ed by the Payment of Wages Act unless au orized

to a workman govern . ever, permitted
Dt At seslement areived aton consentof partes ar Pe POV R, oy
as it is the outcome of understanding between the p

issible under the Payment of

i uthorized or legally permisst e

svedUChKnt magul::ﬁtdtiicﬁons can neither be said to be compt;lssz‘ry r::gcb e‘:w i
ta: g_?;ergf(.).;e such a provision of deduction at a certain rate as ag

i [SST Labour, (1969), 294,
5 See Government of India, Paper of the National Comutission on

® See infra note 10.
7 (1985) Lab. IC 242.
® Id. at 253 (emphasis added).
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the parties for payment to the union, the same being with the consent and as part
of overall settlement would neither be improper nor impermissible nor illegal.

The Court therefore, rejected the contention that by permitting deductions towards
union fund of one union, the management discriminated between union and union, and
between members of the union and non-members and thereby violated Article 14 of the
Constitution.

The division bench of the Madras High Court in State Bank Staff Union v. State Bank of
India® held that the plea of the recognized trade union that it should alone be given the check-
off facility cannot be accepted because: (i) check-off facility granted to the recognized trade
union under the code of discipline was not statutory in character; (1) There was nothing in
the code to indicate that such a facility must be given only to the recognized trade unions.

The aforesaid view as reiterated in Coimbatore Periyar District Dravida Panjalal Thozhilalar
Muneetra Sangam v. National Textile Corporation Ltd.'° In this case, the Madras High Court

held that management was not justified in refusing to deduct and remit subscriptions to

the account of the registered trade unions, a practice which has been in vogue for the past
25 years, merely on the ground that the said trade unions were not recognized unions for
the purposes of negotiations.

In Rashtriya Colliery Mazdoor v South Eastern Coalfields Ltd.'!, the Madhya Pradesh
High Court upheld the order of withdrawal of check-off facility to the petitioner on the
ground that it is not affiliated to one of the recognized central trade union organizations
which are in turn recognized under the Code of Discipline as being the representative
union under industrial relations prevalent in the SECL. The Court also held that it isa
policy matter of the petitioner and since a policy decision is taken and code of conduct

has been evolved by the process of joint consultative machinery, the same is beyond the
scope of judicial review.

Section 15 of the Trade Unions Act, 1926, lays down the purposes for which general fund
of a registered trade union can be utilized namely:

(a) the payment of salaries, allowances and expenses to office-bearers of the trade union;

(b) the payment of expenses for the administration of the trade union, including audit of
the accounts of general funds of the trade union;

(c) the prosecution or defence of any legal proceeding to which the trade union ot any
member thereof is a party, when such prosecution or defence is undertaken for the
purpose of securing or protecting any rights of the trade union as such or any rights

arising out of the relations of any member with his employer or with a person whom
the member employs;

(d) the conduct of trade disputes on behalf of the trade union or any member thereof;
(¢) the compensation to members for loss arising out of trade disputes;

¥ 1991 Lab. IC 197.
0 (2011) 4 LL]J 857.
Y 2009 Lab IC 2836.
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(f) the allowances to members or their dependants on account of death, old age, sickness,
accidents or unemployment of such members;

(g) the issue of, or the undertaking of liability under, policies of assurance on the lives
of members, or under policies insuring members against sickness, accident or
unemployment;

(h) the provision of educational, social or religious benefits for members (including the

payment of expenses of funeral or religious ceremonies for deceased member) or for
the dependants of members;

(i) the upkeep of a periodical published mainly for the purpose of discussing questions
affecting employers or workmen as such;

() the payment, in furtherance of any of the objects on which the general funds of the trade
union may be spent, for contributions to any cause intended to benefit workmen in
general, provided that the expenditure in respect of such contributions in any financial
year shall not at any time during that year be in excess of one-fourth of the combined
total of the gross income, which has upto that time accrued to the general funds of
the trade union during that year and of the balance at the credit of those funds at the
commencement of that year; and

(k) subject to any conditions contained in the notification, any other object notified by the
appropriate government in the official gazette.

Refund of Subscription

ived
In G S Dhara Singh v. E K Thomas'?, the Supreme Court held that any amount receiv
from or on behalfgof members by trade union, is liable to be refunded to the members on

resignation from the trade union.

As mentioned earlier, trade unions have political affiliation and they are often compelled

i i Law, therefore, cannot keep
to plunge in political sphere in order to show their smgh. i . .
itsgf av%ay frggx realitigs. It is in view of this that Section 16 of the Act permits a registered

trade union to raise a separate political fund for ;ts members in furtherance of the objectives

mentioned in Section 16 (2), namely; oo ;

(@) the payment of any expenses incurred, either directly or indirectly, l"%; Cacgg’s‘:::;:;
prospective candidate for election as @ member of any legislative ﬂg; e election
under the Constitution or of any local ea;utl}onty, before, during, or a ;
in connection with his candidature or ection; OT g

(b) the holding of any meeting or the d?stributiqn of any Jiterature or documents in support
of any such candidate or prospecuve‘candxdate. or hes

(c) the maintenance of any pefrson ";‘l‘:c'; Z\f:;g:?; gr
under the Constitution or for an ’ ; oo gt s

(d) the registration of electors or the selection of a candidate for any legislative body

consticated under the Constitution or forany local authority; Ot

y legislative body constituted

12 AIR 1988 SC 1829.
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3

(¢) the holding of political meetings of any kind, or the distribution of political literature
or political documents of any kind.

Of these, clause (c) requires further examination. This clause which confers a right
upon a trade union to spend as much as it likes for the maintenance of the member has
been criticized"> on the ground that: (i) it violates the fundamental right to equality as
guaranteed by the Indian Constitution (if) it results in improper influence on the members
thereby interfering with the freedom of speech amounting to breach of privilege (i) it
encourages the growth of puppet legislators who can get double maintenance (iv) such a
provision has great potential for corrupting our parliamentary system and (?) a new line
of lobbying pattern emerges."*

Nature and Effect of Non-contribution

Contribution to the political funds of the trade union is merely voluntary and not compulsory.
Thus, no member who does not contribute to the fund shall be under any disability or
disadvantage except in respect of management and control of such funds. Further, a non-
contributory member cannot be excluded from the benefits of the trade union. Moreover,
no condition can be imposed for the admission to membership of the union."?

While dealing with the provisions of separate political fund, the [second] National
Commission on Labour in its report felt that it may be allowed to continue and appropriately

included it in the proposed integrated law. However, care must be taken to ensure that the
general funds of trade unions are not used for political purposes.

et

13 {
See Shashi K Sharma, Maintenance Clause as : T T
22 JIL) 282 (1980). per Section 45 16(2) (c) of the Trade Unions Act,

Y Ibid.
15 Section 16(3).
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Privileges of
Registered Trade
Unions

CHAPTER"

Let us turn to consider the immunity afforded to the members and office-bearers of registered
trade unions from civil and criminal conspiracies and restraint of trade under the Trade
Unions Act. Until 1926, unions or workers indulging in strike apd causing ﬁnancxaéll:::s :;)
management were liable for illegal conspiracies. For instance, in Buckingham and g e;
Mills, the unions were held liable for illegal conspiracies and employers were awar

damages.

A. Only a Fraction of Labour Force Protected

Section 17 of the Trade Unions Act, 1926, (!1ereiriafte1: refe.n'ed to as TUA) seeks to insulate
trade union activity from liability for criminal conspiracy:

No office-bearer or member of a registered trade union shall be liable for

punishment under sub-section (2) of Section 120 B of the Indian Penal Code in

respect of any agreement made between the meq\bée: tflox;\ ﬂ;g m fﬂene::ﬁ
any such object of the trade union as is specified inSection 15, BIEEDE

is an agreement to commit an offence.

The immunity is, however, available only: T
(1)) to ofﬁchearers and members of registered trade unions;
(if) for agreement between the members;
(iii) such agreement that may further any su
Section 15 of the Act; and . ik
(iv) such agreements is not to commit an offenc T o)
The first of these limitations confines the pmfgchonf r(:e aisteer e
bearers of a trade union. Table 9.1 tabulates the position of reg

ch trade union object as is specified in
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Table 9.1: Number of Registered Unions (Workers’ and Employers’) and Membershi
of Unions Submitting Returns for the Years 1991 to 2006 =

Number of Number of M?mv;:‘;i}ey
Registered Unions Membership of per Unian'p
Trade Submitting Unions Submitting Submittin
Year Unions Returns Returns (in 000's) Retumsg
Men Women Total
1 2 3 4 5 6 7
1991 53535 8418 5507 594 6100 725
(15.7) (90.3) 9.7)
1992 55680 9165 5148 598 5746 627
(16.5) (89.6) (10.4)
1993 55784 6806 2636 498 3134 460
(122) (84.1) (15.9)
1994 56872 6277 3239 855 4094 652
(11.0) (79.1) (20.9)
1995 57952 8162 5675 863 6538 801
e (143) (86.8) (13.2)
58988 7242 4250 1351 5601 773
B (12.3) (75.9) (24.1)
60660 (327:) (g;cg 905 7409 835
; i 122
1998 61992 7403 6104 (114; 7249 979
451 (12.0) (84.2) (15.8)
64817 8152 5190 1218 6407 786
e = (12.6) (81.0) (19.0)
56 (3.33; (glzo 910 5420 747
! 2) (16.8
2001 66624 ?g:g (;212 1481) 5873 900
; 8) 252
2002 68544 (17?42) 3;022 (1871) 6973 893
2003 74649 7258 (4851 (?42 6277 865
9.7) (77.3 22
2004 74403 ?;‘;2) 2953 : 447.3, 3397 648
1 (87.0) 13.0
2005 78465 (;33167) (;6.;471) (2381) 8722 1049
: 27.
2006(p) 79494 9037 6154 (27;;?; 8932 988

Source: Government of India, Indian Labour Year Book. 2008 (2010) 85

B. Immunity Jeopardizes Community’s Interests

A sec imitati S

thse t:o::;; ot o?:gaée d;:;ﬁ:‘e'sﬂgﬁ Ir;?\sat l?:)mﬁf it ctran; provision is Section 15 which relates 0
il p =i 3 e trade union o :

expression ‘trade dispute’ is defined in Section 2 (g) of the ;:tntit:\ee:\b.er thereat: hEEE

g}gasvz;t‘e;t\;reen employers and workmen or between workmen and workmen
et 01:; tc;?'etrs and employers which is connected with employment or non-
. or the terms of employment or the conditions of labour, of any person.

i b e - e P S e T
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The words used in this definition differ from the definition of ‘industrial dispute’ in

the Industrial Disputes Act, 1947 (hereinafter referred to as IDA) in two minor respec

‘ o minor ts
(i) whereas the T_radg Unions Act uses the word ‘trade’ or 'industry'), the Industrial Disputes
Act uses the leglslahvgly defined word ‘industry’; and (ii) the definition of ‘trade dispute’
omits the words “or difference’ which occur in the definition of ‘industrial dispute.’

We believe that despite these differences, the definition of ‘trade dispute’ as such, is

pari materia with the definition of ‘industrial dispute’ and generally the controlling judicial

decisions' while interpreting the latter definition also delineate the contours of the former
definition. ;

An effective difference between the respective coverages of the definition of ‘trade
dispute’ and ‘industrial dispute’ arises because of the definition of ‘workmen’ in the TUA.
The aforesaid Section 2(g) of TUA further states that ‘workmen’ means:

all persons employed in trade or industry whether or not in the employment of the
employer with whom the trade dispute arises (emphasis added).

It will be noticed that on the one hand, the italicized words in the aforesaid definition

did not occur in the corresponding definition of ‘workman’ in the IDA. On the other hand,

a whole series of qualifying words used in the definition of ‘workman’ in the IDA are
conspicuous by their absence from the corresponding definition in the TUA. Under Section

2(s) of IDA:

workman means any person (including an apprentice) employed in any industry

to do any manual, unskilled, skilled, technical, operational, clerical or supervisory

work for hire or reward, whether the terms of employment be express ot implied,
and for the purposes of any proceeding under this Act in relation to an industrial

dispute, includes any such person who has been dismissed, discharged or

retrenched in connection with, or as a consequence of, that dispute, or whose
dismissal, discharge or retrenchment has led to that dispute, but does notinclude

any such person:

(i) who is subject to the Army Act, 1950, or the Air Force Act, 1950 or the Navy Act,

1957; or
(i) who is employed in the police service 0
(iti) who is employed mainly in a manager .
iv) who, being employed in a supervisory capacity, : :
(iv) thousa:d fnd sg( h)v'.mdred rupees per mensem or exercises, either by the nature
of duties attached to the office or by reason of the powers vested in him, functions
mainly of a managerial nature. : £ Sk S
The Trade Unions Act, 1926 has the potential” tocovera much larger nur ]
than the Industrial Disputes Act, 1947. Thus, Section 17 of the TUA grants immunity from

iabili 1o spi ns in whose industrial dispute the government
Lability, fox, celonifel Coneplo I:’ersc::ilialion or adjudication, and in the absence of the

cannot intervene, whether by way of con

r as an officer or employee of a prison; or
al or administrative capacity;or
draws wages exceeding one

I—‘_’—--—-i . .
punal, (1995)2 LLJ1(SC) Working Journalists of the Hindu v. The Hindu,

' Newspapers Ltd v. Industrial Tri ., (1962) 1 LLJ 409 (SC); Workmen of Rohtak

1 . Indian Cable Co. Ltd v. Its Workme? .
(CZ?:r)alz';“r[;f::;:rt(SCi)'\:' 'R:)ah':ak General Transport Co., (1962) 1 LL] 654 (SC): Workman v. Dharam Pal

Prem Chand, (1965) 1 LLJ 668 (SC).

3 fective difference may be less.
* Actually, because of the requirement 0
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; s
possibility of such intervention, the provisions of the IDA regulating the use of instruments
of economic coercion do not apply.

C. Nature of the Immunity

The last of the limitations on the scope of the immunity granted by Section 17 of the TUA
raises an issue relating to the very nature of the imntunity. Section 120-A of the Indian
Penal Code (hereinafter referred to as I[PC) defines criminal conspiracy to mean: (i) an
agreement between two or more persons to commit an offence, i.e., in, general,® an act which
is punishable under IPC or any other law for the time being in force; ana (if) an overt act
done in pursuance of an agreement between two or more persons to do an illegal act or to
do a legal act by illegal means. The IPC defines the word ‘illegal” to include, inter alia:

..everything which is prohibited by law, or which furnishes ground for a civil action.*

Since workman'’s use of instruments of economic coercion in an industrial dispute

involves breach of contract and injury to the property right of the employer, both the acts

are actionable, and amount to an illegal act within the meaning of Section 120A read with
Section 43 of the IPC.

But under Section 17, breach of contract and injury to employer’s property cease to
be actionable and, therefore, do not amount to criminal conspiracy as defined in Section
120-A read with Section 43 of the IPC. A question therefore, arises as to what is the criminal
liability in respect of which Section 17 of the TUA grants immunity. In considering the
matter, it is relevant to note that Section 17 does not grant charter of liberty to commit an
offence, which is punishable with death, life imprisonment or rigorous imprisonment for a
term of two years or more.” In fact, the last words of the Section 17 of the TUA indicate that
it does not insulate agreement to commit any offence whatsoever. Perhaps the immunity
is confined to an agreement between two or more persons to do, or cause to be done, acts

which are prohibited by law but which neither amount to an offence nor furnish grounds
for civil action.

Breach of contract does give rise to a civil cause of action. Therefore, under Section 43
Pf the IPC, an agreement to commit breach of contract through withdrawal of labour as an
instrument of economic coercion in an industrial dispute is a criminal conspiracy. Further,
so long as any law declares withdrawal of labour in breach of contract to be an offence, if
a n.\embe-r of the consenting party takes any step to encourage, abet, instigate, persuade.
incite or in any manner act in furtherance of the objective, criminal conspiracy would have
been committed. Finally, since criminal conspiracy is a substantive offence punishable under
Section 120B of the Indian Penal Code, it is doubtful if Section 17 grants immunity at all.

2 _Section 40 of IPC defines the word ‘offence’ to mean ‘except in the chapters and sections mentioned
in clauses 2 and 3 of this section the word’ offence “denotes a thing made punishable by this Code".
In Chapter IV, Chapter V-A and in the following sections namely, Sections 64, 65, 66, 67, 71,109
110, 112,114, 115, 116, 117, 187, 194, 195, 203, 211, 213, 214, 221, 222, 223, 224, 22:’;, 327, 328, 329,330,
331,347, 348, 388, 389, and 445, the word ‘offence’ denotes a thing punishable under this Code, o
under any special or local law as hereinafter defined.
And in Sections 141, 176, 177, 201, 202, 212, 216, and 441, the word ‘offence’ has the same meaning

when the thing punishable under the special or local law is punishable under such law with

: imprisonment for a term of six months or upwards, whether with or without fine.
Section 43.

Section 17 does not refer to clause (1) of Section 120B of the IndianPanal.Code.

s
)
)
|
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The word “illegal’ is applicable to everything which is an offence or which is prohibited by
law, or which furnishes ground for a civil action, and a person is said to be ‘legally’ bound
to do, whatever it is illegal in him to omit. Reading Section 18 of the Trade Unions Act
with Section 43 of the Indian Penal Code, it would appear that withdrawal of labour as an
instrument of economic coercion in an industrial dispute in breach of contract is not illegal.
Accordingly, an agreement between two or more workmen, members of a registered trade
union to withdraw labour as an instrument of economic coercion in an industrial dispute
is not an agreement ‘to do or cause to be done an illegal act’ and amounts to a criminal
conspiracy within the meaning of Section 120-A of the IPC. Accordingly, withdrawal of
labour in breach of contract does not give rise to a cause of action in civil courts.

D. Judicial Response »

The Calcutta High Court in Jay Engineering Works Lid v. Staff® while interpreting the
provisions of Section 17 observed:

No protection is available to members of a trade union for any agreement to
commit an offence ... When a group of workers, large or small, combine to do
an act for the purpose of one common aim or object, it rpust be held tha.t ther_e
is an agreement among the workers to do the act and if the act commxtt?d is
an offence, it must similarly be held that there is an agreement to commit an
offence.

Section 18 of the Trade Unions Act, 1926, grants immunity to registered trade unions from
civil suits.”

- . 407. 3 e
7 ‘;:5;95612_:::‘ 18 of the Trade Unions Act, 1926 is based upon English law, it is useful to note the

A PR A6 1interference with the business of employer,
i ited Kingdom_ Until 1906, wilful interferet ; g toRy

depmers e Ul KB e g 2
lﬁéfdrm V. Lca}hegr [1901]. AC. 495 unions were hgld Hablg for 1l;ega1 cgr}siggi‘i]clisc :‘ng o
in England with Taff Value Co. v. Atrmlgamﬂ:dt 310;6?!/“‘:{“ i‘:‘;":ge lee;r;;!aﬁvc disépl;n;val to judicial
Institute, 43. (1967)] ted trade unions from the liability in tort for

i i isputes Act, 1906 exemp . bt !
Sccuo:‘\ 2 Of}:h - Enﬂots: ::g:.?;sg;ﬁon or furtherance of a t}'ade dispute if: (i) it ltnil‘l_lf’e;:":m.ad‘ o
ac::;;cto :fe en¥ algyement' or (ii) it interferes with the tr.adc, bu?mes;;’:elzgl::’sye':ggn% wgas deldlsineapost ede
s capital. g i labo'ur e wmﬁ: ThidscxgeEolfl 196:?63, i;n this case a worker (who resigned
1 Y qarda, i < .
Dk e A S iy

i i i i ment.
i ike 1 ch of a no-strike clause in theu' service agree
b ety e it b‘“:ofﬁcials for tort of intimation. The Court awarded

He brought an action for damages R threat to strike in breach of the agreement was
i Justice Sach, held that the i the plaintiff. The

::\mu:la'tnv‘v;;ﬁfic(:fgnfg?u&sg intimidation, and actionable as tort :e‘rtsh::i ::?10:‘: COE r:ol Apea)

G : i held that the defendants were not Pw'e.df‘d A ted, it did not cover the case
Rurtaccond(nglyihe though the tort of intimidation existed,

revised the findings and held that althou (Contd.)
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() No suit or other legal proceeding shall be maintainable in any civil court against
any registered trade union or any office-bearer or member thereof in respect
of any act done in contemplation or furtherance of a trade dispute to which a
member of the trade union is a party on the ground that such act induces some
other person to break a contract of employment, or that it is in interference with
the trade, business or employment of some other person or with the right of some

other person to dispose of his capital or his labour as he wills.

(ii) A registered trade union shall not be liable in any suit or other legal proceeding in
any civil court in respect of any tortuous act done in contemplation or furtherance
of a trade dispute by an agent of the trade union if it is proved that such person
acted without the knowledge of, or contrary to express instructions given by the
executive of the trade unions.

The above section does not afford immunity to the members or office-bearers ofa
trade union for an act of deliberate trespass.” The immunity also cannot be availed of by
them for unlawful or tortuous act.’ Further, such immunity is denied if they indulge inan
illegal strike or gherao. Moreover, the immunities enjoyed by the union do not impose any
public duty on the part of the union.”’

The section, however, raises various problems."’

First, like immunity from criminal conspiracy, immunity from civil action is also
confined to members of the registered trade unions. We have already seen that such
protection was limited to 10.6 per cent of the labour force in 2005.

Second, it does not afford adequate protection from civil liabilities. For, it is arguable
whether it gives protection and, if so, to what extent in excess of the aforementioned Section
17 of the Trade Unions Act. A suit or proceeding may not be maintainable for a number of
reasons. Does it necessarily follow tnat the conduct does not ‘furnish ground for civil action’
within the meaning of Section 43 of the Indian Penal Code?

Third, the expression ‘in contemplation or furtherance of a trade dispute to which a

member of the trade union is a party” is obviously narrower than the ambit of protection
under the said Section 17.

of threat to breach of contract. The House of Lords reversed the findings of the Court of Appeal and
held that a threat by persons that contracts of employment would he be broken unless the employer
conceded their demands was a threat to do something unlawful and constituted the tort of intimidation.
Consequeqtly, the person concerned when sued for damages for civil conspiracy could not rely on
the protection afforded by the 1906 Act. This decision was nullified by the Trade Disputes Act, 1965.
“Then followed t.he decisions in ] T Stratford & Sons Ltd, v. Lindley [1965] A.C. 269; Emerald Construction
Co. Ltd v. Lowthian & Others [1966] IWLR. 691. Torquay Hotel Co. Ltd v. Cousins & Others (196912 Ch-
106 anc! Ford- Motor Co. Ltd v. Amalgamated Union of Engineering and Foundary Workers [1969] 2 AlLER
48_1 which did not totally free the industrial relations from the operation of law efforts and the Trade
Disputes Act of 1906 was found to be inadequate. Parliament passed the Industrial Relations Act,
1971 to alleviate the position of labour to some extent. This Act was repealed by the Trade Unionsand

Labour Relations Act, 1974 which was amended in 1976." [See E S Vankataramiah. ‘A Brief History of
the Liability of a Participant in a Strike in England,’ 23 JILI (1981), 331.

Dalfm'a Cen_lenf Ltd V. Naraindas Anandjee Bechar, AIR 1939 Sind 256.
8 :: g;::":’/;!n: i:;mz ;Jd \;(e Snlr!rlphs;vct;.nd Group Comparxicg Workers Un!'on, (1979) 2 LLJ 284 (Madras)-
i v. Kera ical and Representatives Association, (1988) Lab. IC 115.

" Anandjee, ‘Impact of Labour Laws on Trade Union Movement,” a paper read at the All India Labour
Economic Conference. ¥
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Fourth, Sec.tion 1§ helped in maintenance of union funds, howsoever meagre. The
real significanr:.e is in re;qcting .the application of the common law doctrines of restraint of
trade and criminal conspiracy in so far as they encroach on the field of labour management

relations. Together with Section 17, it provides a great impetus for, and facilitates the active
participation of ‘outside leaders’ in the trade union movement.

In Rohtas Industries Staff Union v. State of Bihar'?, certain workmen went on an llegal and
unjustified strike at the instance of the union. A question arose whether the employers had any
right of civil action for damages against the strikers. The arbitrator held that the workers who
participated in aniillegal and unjustified strike, were jointly and severally liable to pay damages.
On a writ petition, the Patna High Court quashed the award of the arbitrator and held that
employers had no right of civil action for damages against the employees participating in an
illegal strike within the meaning of Section 24 of the Industrial Disputes Act, 1947. From this
decision, it is evident that Section 18 grants civil immunity in case of strike by the members of
the trace union. On appeal, the Supreme Court affirmed the judgement of the High Court on
the ground that the claim for compensation and the award thereof in arbitration proceedings
were invalid and such compensation for loss of business was not a dispute or difference
between the employers and the workmen which was conne >d with the employment or
non-employment or terms of employment or with the condition of labour of any person. The
Supreme Court did not decide the question as to whether the Patna High Court was right in
relying on Section 18 of the Act to rebuff the claim for compensation because the Supreme
Court did not wish to rest its judgement on that ground. . e

In Jay Encineering Works v. Staff'>, the full bench of the Calcutta High Court was invi
to consi{izr thgte questgion whetherﬁthe protection under Sections 17 a_nd 18 of the 'I.'ra.de
Unions Act can be availed of where workers resort to gherao. Chief Justice Sinha explaining
the scope and ambit of protection observed:

The net result of the decision set out above is that Sections 17 and 18 of the In&:l\lan
Trade Unions Act grant certain exemption to members of a trade union bfxc: tiere
is no exemption against either an agreement to commit an offence or murr;x atr:;,
molestation or violence, where they amount to an offence. Merrf\bers ko éth thz
union may resort to a peaceful strike, that is to say, cessam:)r:E o wm; lv:;\ hane
common object of enforcing their claims. Such strikes must Pea;e }Il'h e
violent and there is no exemption where an of‘fenoe is comnpt;:e o thé
a concerted movement by workmen by gathering together either e
industrial establishment or inside, within the working hours : pemussh i
itis peaceful and does not violate the provisions of.law'. But wThen suche “;git hetd rg
is unlawful or commits an offence then the exemption s lost. usi\‘:re Rl
to unlawful confinement of persons of cnmmal tresplass or ;hief st
violent and indulges in criminal force or criminal assau tor :(1) o bepdaimed.
property or molestation ot intimidation, the exemption can g

n in Reserve Bank of India V. Ashis™ held that in

e ot gt o i bty undes Scton 16 inducsme P
in breach of employment in furtherance of trade dispute tl1::\8\;5 rovis)i'ons  FiheTew
by means which would be illegal or wrong under any other p

s . On appeal AIR 1979 SC 425.
12 Rohtas Industries Staff Union v. State of Bihar, AIR 1963 Patna 170; On app

% ineeri 968 Cal. 407.
Joy Engineering Works v. Staff, AIR 1
 Reserve Bank of India v. Ashis, 73 CWN 388, (1969).

The Calcutta High Court once agai
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The Madras High Court in Sri Ram Vilas Service Ltd v. Simpson Group Company Union'
held that it was not within the purview of the High Court to prevent or interfere with th
legitimate rights of the labour to pursue their agitation by means of a strike so long asiet
did not indulge in unlawful and tortuous acts.

In Federation of Western India Cine Employees v. Filmalaya Pot. Ltd"®, a question arose
whether an injunction can be issued restraining the trade union, its members or agents
from acting upon the direction issued by the union, namely, not to report at the studio? The
Bombay High Court answered it in the negative because such act was protected by Section
18 of the Trade Unions Act, 1926. In this case, there was a dispute between Filmalaya Pvt.
Ltq, a private limited company and the workers (represented through federation of affiliated
umor.\s) l:egarding employment, non-employment, status of 19 employees and alleged illegal
termination of services of certain workers. The federation of the concerned affiliated union
issued a letter on 3 May 1980 addressed to various bodies and associations of cine artists
technicians and workers requiring them to issue instructions directing their members not t(;
report fpr shooting work at the studio of Filmalaya Pvt. Ltd. The net effect of that letter was that
the business of the company came to a standstill. The company, therefore, filed a suit against
the employees mainly for an injunction restraining them from acting upon the directive of
the federation. ’I'l}e civil court came to the conclusion that there was no trade dispute pending
behve«?n ti_1e parties and hence, Section 18 had no application to the fact. It also issued a notice
of motionin absolute in terms of prayer. The High Court observed that the directions amount
to mun'txdahon or coercion and, therefore, are not protected by Section 18. The court added that
the act in contemplation or in furtherance of trade dispute, which induces breach of contract
of other gpl.oy.ees causes -interference with the trade, business or employment of some other
‘::lss?};; 5 Ylﬁ\:unl the ambit and scope of Section 18. However, the inducement or interference
rebs! zf 31"~l meigl_}sh In other word_s, Section 18 does not give protection to trade union
R ; ence. e c‘o'urt accordingly held that the union was entitled to carry out its

c(:)gl,:ld 5 bea;erem uergon ‘al;lhavnhes peacefully and, therefore, slogans or demonstrations per s¢
e as unlawful and hence, a blanket injunction could not be granted in that
owever, cautioned that this was not to say that the trade union was also

protected from its violent activities; activities whi
; which were normally t iolent could
not be regarded as trade union activities of a union. y termed as violen

In Usha B
Court ruled: reco Mazdoor Sangh v. Management of M/s Usha Breco Ltd.'8, the Supreme

() A workman indulging in commissi bt
on of a criminal off ared
only because he happens to be a union leader; al offence should APHREY

(i) A union lead P ) )
miSCOnduc_:, SRCUSgEenion immunity from being proceeded with in case of

e lﬁggn:r,\ :;1 riIIr:‘d_iap Ban.k V. Fet{emtion of Indian Bank Employees” Union ¥ the Indian Bank
injunction against the employees’ unions restraining them from holding

'S Sri Ram Vilas Service Ltd v. Simpson & Group C 7 , #

:: otk p Company Union, (1979) 2 LLJ 284 (Madras).
f:»rN];Z”i::;gg;:;cr;r(ngZgrl;s v. Stage of West ‘Bengnl, AIR 1963 Cal. 407; Railway Board, New Delhi
gh, )2 LLJ 743; M P Collieries Workers Federation v. United Colliers, (1972) Madh-

Pr L] 79; Sri Rama Vilas Service ] >
15 2008 LLR 619. ervice Ltd v. Simpson & Group Companies Workers Union, (1979) 2 LU} 28

19(1982) 1 LLJ 123.
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meetings, demonstrations, etc., within a radius of 50 metres of the central office or any of the
branches of the bank. A question arose whether the bank was entitled to an interim injunction
against its own employees? The Madras High Court held that an interim injunction would
virtually prevent the exercise of statutory rights conferred on unions to hold demonstrations
and meetings within the scope of the Trade Unions Act and, therefore, no injunction could
pe issued. The court, however, added that if any act is committed resulting in unlawful
activities, and constitutes cognizable offences under the Indian Penal Code, or other special
enactments like the Banking Regulations Act, 1949, etc, the immunity available under the
Trade Unions Act, 1926, would not be available.

{n Ahmedabad Textile Research Association v. ATIRA Employees Union®®, a division bench
of the Gujarat High Court held that it is not within the purview of the civil court to prevent
or interfere with the legitimate rights of the workmen to pursue their demands by means of

. strike or agitation or other Jawful activities so long as they do not indulge in acts unlawful,

tortuous and violent. The court further held that any agitation by the workmen must be
peaceful and not violent. Any concerned movement by workmen to achieve their objectives
is certainly permissible even inside the industrial establishment.

In Orchid Employees Union v. Orchid Chemicals & Pharmaceuticals Ltd*', the Supreme
Court held that although the trade union and its members were restrained to assemble
within 100 meters of the boundary of the factory premises of the respondent company
and raise slogans or obstruct the ingress and egress of the Yehicles carrying raw
materials and finished products, staff bus and other vehicles into factory premises,
and obstruct the loyal workers, foreign customers and other v1§|tors from enter.mg into
the respondent company and getting out of the same till the disposal of the suit or the
conciliation proceedings, whichever is earlier. [t was, however, observed that the above

interim injunctions will not in any way interfere with the present appellants’ rights to

strike or peaceful picketing. ; i .
Under the Trade Unions Act, 1926, the members.of the union are qmﬂy not peqter::
to involve themselves in violent activities. In such circumstances, giving police protection

to factory by this court in exercising its jurisdiction under Article 226 of the Constitution

of India is not unknown™.

In Mining and Allied Machinery Corporation Ltd, (by its law officer and constituted

i 1 Thomas Mount, Madras,™ it was held that
attorney N X Mandal) V- Superintendent of Police, St. 1 ras,” .
a negatiyvc approach of lawful agitation by the working class cannot bejustified by resorting

to law and order problem in the industrial sector, which is as follows:

i i ¢y in our
Strikes, lock-outs, satyagrahas and demonstrations a;e no;h:x;g ense:*:r al: o
country. Promotion of social justice over the past few de

- - \d n
considerable extent, due to militant and agitational approach of the workme

and not, to any appreciable degree, dug to condescernl.:»:‘(‘);lbr):1 (t)l:: gia::igtieer:::;
It is but true that in the process of securing to the wor s
privileges and better condition of service, the m.dusmla o ati((e o
and the courts of this country have played 2 v:tal.n; e' wa egs and better living
lawful agitation by the working class to secure higher wag

® (1993) Guj. LH 783.

2! 2008 LLR 519.

2 K C P Ltd v. Inspector of Police,
B (1987) 2. LLN 294.

Tiruvottiyur, 1993 JLLJ 365.
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conditions cannot be justified by resort to the plea of maintaining law and order
in the industrial sector.

The jurisdiction of this court in granting a writ of mandamus by directing the police
to give protection to the management to carry on lawful trade was again reiterated by
the division bench of Kerala High Court in Midland Rubber & Produce Co. Ltd, Cochin v,
Superintendent of Police, Pathanamthitta and Others,** wherein Justic A R Lakshmanan, while
presiding over the bench, held as follows :

...Just as the workers are entitled to protection of their legal rights by courts of
law, the employers are also equally entitled to protection of their fundamental
right to carry on their lawful trade or business. In our opinion, it is not open to
the respondents—unions to take the law in their own hands and obstruct the
permanent workers of the appellant from discharging their duties or prevent the
appellant from doing the rain guarding work. Sufficient safeguards are provided
under the Industrial Disputes Act to prevent exploitation of workers by employers.
It is strange to find that one set of workers claimed the right to get employment
on the basis of some practice and preventing the employer from engaging labour
of their choice. If the claim of the labour is allowed, then a day will come when
a citizen of this country has to seek his employment in his own village, taluk
or district. Such a claim would run counter to the rights guaranteed under the

Constitution of India. therefore the right now claimed by the respondents on the
basis of some practice cannot be countenanced at all.

The court added that Section 18(1) of the Trade Unions Act, 1926 certainly prohibits
the employer from breaking the contract of employment and gives immunity to an office
bearer in respect of the act done by him. When the employer attempts to divide the striking
workers, which is not lawful, it is certainly open to the union and its members to approach
the inspector of factories or raise an industrial dispute by treating the same as unfair labour
practice, and the immunity granted under section 18(1) of the Act cannot mean to say that
the union must be permitted to achieve its object by resorting to the methods which are
not permitted in law.

; In M/s Avtec Limited, Power Products Division Poonapally, Hosur v. Superintendent of Police,
Krishnagiri District,™ the Madras High Court held that even thought Section 18 prohibits the
emplqyers from giving immunity to office bearer in respect of the act done by him but when
there is violation of any law by the employer, it is open to the office-bearer of the union to
approach the appropriate authority under the Factories Act, 1948 or to initiate proceedings
for unfair labour practice. The court clarified that the immunity under Section 18(1) of the

Trade'Um'ons Act cannot mean that the union must be permitted to achieve its object by
resorting to methods which are not permitted by law.

The Court also held that even if it is presumed that the strike resorted to by members
9f the union is valid in law, it does not mean that the union and its members can indulge
in any violent activity. If there is any breach of contract by the employer, the appropriate

provisions are available to be invoked under Industrial Disputes Act but not to increase
pressure on employer by violent means.

* (1999) 1. LL) 385.
2009 LLR 62,
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ion 19 grants protection to the agreement (between the members of a registered trade
ﬁﬁﬁ? Whgrsae obj?ects are in r&straiﬁt of trade” notwithstanding anything contasfted in
any other law for the time being in force declaring such agreement to be void or vonc};l:\le.
However, this provision shall not enable any civil court n? ‘efitertain any legal procee 3 gs
instituted for the express purpose of enforcing or recovering damages for the breach o Ia\naﬂ
agreement concerning the conditions on which any member of trade union shalllor :d
not’ (i) sell their goods; (ii) transact business; (iif) work; (iv) employ; or (v) be employ s

The Act, however, like a ‘closed shop’ agreement, does not ?m\gde for enfofrceabflhﬂt‘)er

of an agreement between the management and worlfers .trade union. The net edf ecst;::c e
section is to validate agreement which is invalid being in restraint of trade under
27 read with Sections 23 and 24 of the Contract Act, 1872.

! dispense with
A trade union or a large number of employegs cannot dictate to the em;;leozgxc- zgt dispersenitt
the services of an employee if they do not like or approve ttzase presen e
in the factory. Thus, in ‘A G Kher v. Atlas Capco (India) @.td. s thfe malr::\ngen e
the services of an employee because the union and malorty ® WERC L ed The
shape of her nose or the colour of her hair and insisted that :{ ::r;r]me e
management defended the order of termination on the grou:h sata e e
the union had boycotted her and situatiop hfld gone to suf th: o j\ i Bot
factory was likely to be affected. While rejecting the plea o e eae
High Court held that (i) the contention is anamolous because the t}e‘ 5’ ol{; Sl O
inst the petitioner and still the employee has been cast off to the : DR
;gax ] t}i)fication for the order of dismissal of an employee mere )i- D
= id not like the shape of the nose of the employee or the colo i
fll\nployelzs g:a c:r(:not be removed from service by stroke of plen beci[a\u;c; af a;; tgry e
otie\::!;lr)n )l’o ees do not approve of the presence of the emp (:ye:em e omp,esesn :
(iv) if suc% g);ounds are allowed for termination of servxcg:;io a P
floodgate of abuse and it would amount to closed-shop policy

th agreement in restrain of trade reads:

% Section 27 of Indian Contract Act dealing Wi om exercising a Jawful profession, trade or

i ined fr
Every agreement by which any one 15 reshdne

3 o . wtent void. ; e » buyer to refrain from
business of any kind, ls-“:llhg:eu:fod\ﬁll of a business may ag;u;t ,:ﬂ:::; tt}}‘\: bu)),'er, or any person
Excel?hon H Or}e :globZZi:ﬁs ‘gvithin specified local limits, so long

carrying on a simil: ,

o orein: provided that such limits
deriving title to the goodwill from him, Garries 048 m:;‘: ﬁi::f:;fh :hr: '1:(.5:?&.
appear %o the Cou:.'t reasonable, regard being lgdl :2“‘1 624.
Y Tulsidas Paul v. Second Labour Court, AIR 1963 Ca
* (1992) 1 LLJ 423.
¥ For details see chapter 4 Section VI close

d shop/union shop.
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Recognition of trade unions is the backbone of collective bargaining. It has been debated time
and again. But, in spite of the government’s stated policy to encourage trade unions, thereis no
enforced central legislation on the subject. There are, however, voluntary codes of discipline
and legislation in some states. In the absence of any central legislation, management in several
states (except where legislation o recognition is in force) have refused to recognize trade
unions mainly on five grounds: (i) most of the office-bearers of the union were outsiders," (i)
the trade union keeps outsiders disapproved by management —particularly politicians and
ex-employees,” (iif) the union consists of only small number of employees, (i) there were many
rival unions in existence, (2) the trade union was not registered under the Trade Unions Act,

.+ inable because to accept the same would

19262 However, none of these objections are main

ing of the trade unions. Be that as it may, the r
the healthy

amount to interference in the functionin
in with unionf has been a major obstacle to

by employers to recognize Or bargain
growth of trade unions and collective bargaining.

The recognition of trade unions is said tohave Originated in relation to the government with
its servants. Prior to 1933, government servants were prohibited from submitting collective
memorials and petitions. When conceded, this right was granted only to combinations
which conformed to certain rules. Unions which conformed to these rules were ordinarily
granted ‘formal recognition’ and were allowed t0 conduct negotiation with government

on behalf of their members.

U paramount Films India Ltd V. Their Workmei: (1§5302)5UJ 690.
1 1

; ‘::PON of the Royal Commission on Labour: (193
. at 326. 3
Review of Contemporary Law, Brussels and Paris,

4 Suresh C Srivastava, Trade Unionism in India”,
(1970), 83.
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A. Appointment of the Royal Commission

Problems relating to recognition of trade unions attracted the attention of the Ro
Commission on Labour in 1929. It made a comprehensive survey of almost all the problems
relating to labour (including recognition of trade unions) and recommended that the
‘Government should take the lead, in case of its industrial employees, in making recognition
of union easy and in encouraging them to secure recognition.’

B. Legislative Action on the Royal Commission’s Recommendation

Legislative attempt was, however, not made until 1943 for compulsory recognition of trade
unions by employers when the Indian Trade Unions (Amendment) Bill, 1943, was placed
before the Central Legislative Assembly. The bill was opposed by the management and,
therefore, it could not be passed. The bill was revised in the light of discussion made in the
assembly and a new bill, namely, the Indian Trade Unions (Amendment) Bill, was introduced

three years later in 1946 in the Central Legislative Assembly. This bill was referred to the

Select Committee which suggested certain amendments. The bill was passed in November

1947 and received the assent of the Governor General on 20 December 1947, But the Trade
Unions (Amendment) Act was never brought into force. Subsequently in 1950, Trade Unions

Bill also incorporated provisions for recognition of trade unions. The bill was moved in the
legislature but it could not be made into an Act.

C. International Labour Organization Convention

At an international level, the concern felt by the International Labour Organization for
evolvmg. an international instrument for recognition of trade unions resulted in ILO
Convention No. 87 on ‘Freedom of Association and Protection of the Right to Organize’ in

1948 and Convention No. 98 concerning the right to organize and b in collectively in
1949. The former states: & gh 8 argain co. Y

Workers and employers, without distinction whatsoever, shall have the right
to estabhs!l ar.\d, subject only to the rules of the organization concerned, to
join organization of their own choosing without previous authorization. The
convention empowers the workers' organization to frame their constitution, to elect
representatives and among others to organize their activities. To establish and join
fedgrahons, Article 8 of the Convention requires that workers and employers and
their respective organizations, like all other, shall respect the law of the land. The
law of the land shall not be such as to impair nor shall it be so applied as to impair,
the guarantees provided for in the constitution. The latter confers protection to
workers agz‘uns.t ac§ of an_ti-union discrimination in respect of their employment.
The protection is, directed in respect to acts calculated to: (a) make the employment
ofa worlfer subject to the condition that he shall not join a union or shall relinquish
trade union membership; and (b) cause the dismissal of, or otherwise prejudice a

worker by reason of union membershi i
ke _ or beca i icipation i 2
activities outside working hours. g Pt e e

D. Plans and Recognition of Trade Unions

Ilr;asrz)\eccig;\tcel);n z.lftfrthlndia becafrf\e a sovereign democratic republic, the Trade Unions Bill,
, erning the recognition of trade unions through planning was accepted an .

o ———

A

Recognition of Trade Unions ¢ 131

Planning Commission was constituted °In the evolution of labour policy during the plan,
recognition of trade union has been accorded due importance by the planners. Thus, the
Second Five-Year Plan (1956-61) paid considerable attention to the problems of recognition
of trade unions. In view of the fact that ‘recognition has strengthened the trade union
movement in some states’ the plan recommended that ‘some statutory provisions for sefuﬁng
recognition should be made, where such recognition does not exist at present. In doing so,
the importance of one union for one industry in a local area requires to be kept in view".
The Third Five Year Plan (1961-66) envisaged a marked shift in the policy of recognition of
trade unions. It was stated in the plan that ‘the basis for recognition of unions, adopted asa
part of the Code of Discipline will pave the way for the growth of strong and healthy trade
unionism in the country. A union can claim recognition if it has a confimung membership
of at least 15 per cent of the workers in the establishment over a Penod of 6 months and
will be entitled to be recognized as a representative union for an industry or a loca} area,
if it has membership of at least 25 per cent of workers. Where there are §everal unions in
an industry or establishment, the union with the largest men}be‘rslup I.v'nll be recagr’\;zde:::i
Once a union has been recognized, there should be_ no cha'mge in its position for a pert

2 years, if it has been adhering to the Code of Discipline.

E. First National Commission on Labour

Another landmark in the recognition of trade unions was rgached with i:hcczl :gpj:if::&ntfz:
the National Commission on Labour in 1966. The Comxm'ssmt.\ rmmen t;ken i ; i
statutory recognition of trade unions but no concrete legislative action was

F. Industrial Relations Bill, 1978

In 1978, the Industrial Relations Bill, inter alia, incorpora : 2
trade unions. But the bill which was introduced in Lok Sabha in August 19

the dissolution of the sixth Lok Sabha on 30 August 1978.

ted the provisions for recognition of
: lapsed after

ill, 1982
G.The Hospital and other Institutions (Settlement of Disputes) Bill

i jon will not be
The bill provides for the recognition of trade unions of workmen.- A trade unio

: oses of legislation
considered for recognition with respect to an establishment for il s >

X : g
ss it is regi de Unions Actand each of its office-bearers isa wor
?“NS?:I‘:gégﬁlsi;ﬁgtu;ﬁytgﬁ:establshme@. In order to:;eex:\u:le; :o:s l;:c‘:,cl;igsr;r:c:\,t s};;};
a trade union must have the support of the tna;omytl of w:trcomnittee' e
representatives of workmen on the Grievance Set emeo : recognized e
S o e nfomtl::e:ecognition of trade unions reveals
o Sy P theeras arlr?;fge?:::tbezt eftectively mtrod}x.ced and cnforc.ed f(;:
that no legislative step at centra S o

- arrangement for : :
recognition of trade un/oft e he gogds for want of adequate implementation

we shall presently see, has failed t0 delivert
machinery.

Rt =

» (1969), 15
5 Govt. of India, Report of the Committee on Labour Weifare (1969)
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A. Constitution and Recognition of Trade Unions

Is the right to grant recognition to trade unions a fundamental right within the meaning of
Article 19 (1) (¢) of the Constitution? This has been answered in negative® because the right
to form an association does not carry with it the concomitant right’ that the association
should be recognized by the employers. Hence, neither withdrawal of recondition® of the

union nor the discontinuance of recognition’ infringes on the fundamental rights guaranteed
under Article 19(1) (¢) of the Constitution.

B. Legislative Measures

In some industrially fldvanced countries such as the United States of America, Canada,
Columbia and Bahrain, collective bargaining and voluntary arbitration have developed

considerably and statutory provisions have been made for determining the representative
character of trade unions.

1. Trade Unions Act, 1926

The Tr.afie Unions Act does not make any provision for recognition of such a union. Any
recognition of union, evenif it is a union relating to the employees of the Central Government,
is governed by some departmental circulars. Those circulars are administrative in nature
and not statutory. Therefore, those circulars also cannot be enforced in a writ petition.m

2. Trade Unions (Amendment) Act, 1947

I‘; I,n: ig, it hasbeen observed earﬁeF, that there is no central enactment governing recognition
:)eco ad t;z unu;ns . The Trade Unions (Amendment) Act, 1947, however, provided for
gnition of unions: (i) by agreements; and (ii) by order of the court on satisfying the

conditions laid down in relevant sections of th i
g oL e act. But the Act, as stated earlier, has not

* Ilvjla'cmn A fOdemetenninaﬁon of Representative Unions: Section 28E of the Trade
a :I;;Ziémx:?a e ent) AC;' 19,47' empowers the labour court to grant recognition where
union having applied for recogniti : i
the same within a period of 3 x?\oﬁptlm. oghition o an.employex fails to obtain
b.

Conditions for Recognition. Section 25D provides that a trade union shall not be

entitled for recognition by order of a lab . :
the following conditions,);l s abour court under Section 25E unless it fulfils

B

b . . «
fé,’!f,ﬁf‘;’;‘g';j:,‘f;';‘,’g India, (1972)2 L) 1978 (Calcutta), M A David v. KSE Board, 1973)2LL] 466,
, d u Electricit £ 3 4 o
2 Board, Madras, (1980) 2 LL] 246. ity Board Accounts Executive Staff Union v, Tamil Nadu Electricity
All India Bank Employees Association v. National Industrial Tribunal, (1961) I LLJ 375; Raghubir Dayal Jai

Prakash v. Union of India, AIR 1962 SC 363; D. p i
® M A David v. KSE Board, op. cit., supra n(')te/;.v College Jullunder v. State of Punjab, AIR 1971 SC 1737-

9 &
Tamil Nadu Electricity Board i
' . 0p. cit., supra note 6.
Y K V Sridharan v. S Sundamoorthy, 2009 LI?R 414.
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(a) that all its ordinary members are workmen employed in the same industry or in
industries closely allied to or connected with another;

(b) that it is representative of all the workmen employed by the employer in that
industry or those industries;

(c) thatits rules do not provide for the exclusion from membership of any class of
workmen referred to in clause (b);

(d) thatits rules provide for the procedure for declaring a strike;

(¢) thatits rules provide thata meeting of its executive shall be held at least once in
every 6 months;

(f) thatitisa registered trade uxon and that it has complied with all provisions of
this Act.

The aforesaid provisions of the Act raise various problems: (1) Can an efn?lof);er
voluntarily recognize a union which is not registered under the' Act and which is in c:
a majority union? (i) Can an employer be compelled‘to recognize more :,hs?: one aunnsliner
Notwithstanding the relative importance of these questions and rather unsa <:t<;r9y4 = W
that we get from the statute, the significance of Trade Unions (Amendment) Act, 1937, 7

not be overlooked. But, event this could not be put into force.

i ions: ized trade unions have been
c. Rights of Recognized Trade Unions: The recogniz ‘
coﬁferrec{r the right to negotiate with employers in respect of matters connected with

ditions of labour
employment, non-employment, the terms of employment or the condi

i is under an obligation to receive and
of all or any of its members, and the employer e 35 s A

send replies to letters sent by the executive and grant

such matters. : )
d. Withdrawal of Recognition of Trade Unions: Under Section 28G of the Trade Unions

(Amendment) Act, 1947, the Registrar Or the employer is entitled to apply to the

labour court in writing for the withdrawal of recognition on any one of the following

e :on have committed any unfair
:ve or the members of the trade ur_uon / unfair
£ t[:':tcttli-‘ceesz)tttlx&ction 28] within3 months prior to the date of the application;

i i tion 281;
(b) that the trade union has failed to submit any returnt referred to in Section

: d t
(¢) that the trade union has ceased to be representative of the workmen referrec 0

in Clause (b) of Section 28 D. Sy show cause
On receipt of the application, the l:bou“;igg‘;: t:‘z;c;, its ressg:g:nashould not be
ice i -+ od manner on the trade tirE o A e i t
Iw:;tt:de:w&x‘\e IFf, rt;sec::jft is satisfied that trade union d‘_d :;ot s::ls z ::c!:;:i‘:i‘:)sn.or
2 recogniti‘on, it shall make an oFC deda'ﬂng u:) ‘v?t:tl:ea: recognition of trade union can
. pet raise a questlon as , y: tative
be wi;l:ier:i?;eos:;g ;:ﬁgnt;at recognized trade union haslost1ts status as a represen

union. i dment) Act,
: Trade Unions (Amen
L ; oms: Section 28H of the 1race = :
e. Re-recognition of Tm.de l'::;‘:;sde union whose recognition1s wxflerawn m;dne\ro f\‘tlllzs
1947, permits the register plication for re-recognition after

. : ke an ap
section (3) of Section 28G to ma 19
from the date of withdrawal of recognition.
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3.The Trade Unions Bill, 1950

In 1950, the Trade Unions Bill, 1950 was introduced in the Parliament. The bill was primaril
a consolidating measure, but there were some new provisions which were added namely:

(a) A trade union of civil servants shall not be entitled to recognition by the appropriate
government if it does not consist wholly of civil servants or if such union is affiliated
to a federation of trade unions to which a trade union consisting of members other
than civil servants is affiliated.

(b) A trade union shall not be entitled to recognition by an employer in relation to any
hospital or educational institution by order of a labour court if it does not consist
wholly of employees of any hospital or educational institutions, as the case may be.

(¢) A trade union consisting partly of supervisor and partly of other employees, or
partly of watch and ward staff and partly of other employees shall not be entitled
to recognition by an employer by order of a labour court.

The bill also provided for recognition of trade unions where application for recognition
was made by more than one union. The trade union having the largest membership
gets preference over others. The recognized unions are given rights such as collecting
subscriptions, holding meetings on employer’s premises and of collective bargaining. The
labour court is empowered under the bill to order for recognition of unions. The bill could

not, however, be brought in the form of the Act because of opposition by several quarters
The bill lapsed on the dissolution of the legislature. = 4 .

4. State Legislation

In some states, there are legislations on iti i islati
et sed:eg the recognition of trade unions. These legislations
.(a) Maharasht.ra: The Maharashtra Recognition of Trade Unions and Prevention of
Unfmr.Labour P?a-chce Act, 1972, provides for the recognition of trade unions for facilitating
collective bar.gaxmng for certain undertakings and confers certain rights and obligations
upon recognized trade unions and also confers certain powers on unrecognized trade
unions.'! The Act is applicable i i i E
PP e in every undertaking employing 50 or more employees on
any day of the precedu.\g 12 months.!* The application of the Act can be extended by the
state government even in undertakings employing less than 50 employees.” In order to be
registered as recognized trade union (i) the trade union must have a total membership of

."St() per cent in the said. un@er{aking; (if) it must be in existence for the last 6 months; and (1)
it must make an application in the prescribed form to the industrial court.'*

~ When such an application is made and is found to be in order, a notice shall be
Esued and :ger consnder.mg the objections and holding enquiries, if an);, the union would
f':e recognized and a certificate would be issued. On the contrary, if a counter claim is put

orward by any other union and it is found that union has the largest number of employees
emp!oyed in Fhe undertaking, and if that other union also fulfils the requirements which the
applicant-union also fulfils for being recognized, then the industrial court is empowered

e

I Gee the Preamble of the Act.
12 g
Section 10(1).
'3 Proviso to Section 10(1).
14 Section 11.
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to grant recognition and issue a certificate not to the applicant union but to the other union
which has the largest number of employees employed in the undertaking."
() CPand Berar: The CP and Berar Act, 1947 lays down the following conditions for
recognition of unions:
(i) The membership of union is open to all employees irrespective of caste, creed
or colour;

(ii) The union has for the whole of the period of 6 months next preceding the date
of application, membership of not less than between 15 and 20 per cent as the
state government may prescribe for that Jocal area of the employees employed
in the industry in that area;

(iii) The constitution of the union shall be such as may be provided under this Act.

(c) Madhya Pradesh: The Madhya Pradesh Industrial Relations Act, 1960, provides
that a union for the purpose of recognition shall have ‘not less than 25 per 'cent of
the total number of employees employed in the industry in such local area’.

C.Tribunal’s Response

The attempt of the union to bring the question of its recognition tfy management_witknn
th: purviel:v of ‘industrial disput%’ proved futile. The industrial tribunal has cons;sstetnhg{
rejected the union’s claim for its recognition by l;he max.\age‘ment on %ﬁn gr&o‘un anin.
(i) the refusal to recognize the union was not an {ndustnal dispute M‘ded the ;\edeE
of the Industrial Disputes Act, 194716 (ii) the specific remedy was provi tl;lk 3\ e
Unions (Amendment) Act, 1947, (unenforced); a‘r7\d (iif) the tribunal cannot take

which the labour courts are required to perform.

D. Non-statutory Code of Discipline in Industry
dian Labour Conference provides

To fill the lacuna in the Central Law, the 16th Session of the In

; " ion claiming
1. Where there is more than one union, a union ¢ imun, : s
functioning for at least one year after registration. Where there is only one

condition would not apply:

2. The membership of the union should cover at least 15 per :lmt (f)fth thc:e\sxt:l;el: ;;; ;1;;
: establishment concerned. Membership woul‘d be countegccl) fyéomogths e
their subscription for at least 3 months during the period ©

receding the reckoning; . ; ) i
ey i o b ecogiaed a5 8 epresntie R O ey
local area if it has a membership of at least 25 per cent of the

in that area; ok
4. When a union has been recognized, there sho
period of 2 years;

d be no change in its position for a

Eoso Mk e
A 65 (Bombay).
15 pfizer Employees’ Union v. Mazdoor Congress, (1980) 1 2l c 'I(Tmzhilali Union v. TCC Ltd, (1982) 1LL]

445, TC 4
Premier Automobiles Ltd. v. K S Wadke, (1975)2LL), CR 708, Beedi Factory v Their Employees,
425, Premier Construction Co. A
- (1950) LI 207; Nellimarla Jute Mills Co. Ltd v. Thetr
Ibid.

ir Workmen, (1949)1
Ltd v. Their ¥¥o Staf, (1950) LLJ 394.
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5. Where there are several unions inan industry or establishment, the one with the largest
membership should be recognized.

6. A representative union for an industry in an area should have the right to represent
the workers in all the establishments in the industry, but if a union of workers in a
particular establishment has membership of 50 per cent or more of the workers of that
establishment, it should have the right to deal with matters of purely local interest
such as, for instance, the handling of grievances pertaining to its cwn members. All
other workers who are not members of that union might either operate through the
representative union for industry or seek redress directly.

7. In the case of trade union federations which are not affiliated to any of the four central’

organizations of labour, the question of recognition would have to be dealt with
separately.

8. Only unions which observed the Code of Discipline would be entitled to recognition.

The code, however, has not been effectively implemented and it is respected more
in its breach than in its observance. The failure of enforcement machinery of the code is
revealed by the fact that during 1960-70,10,402 cases of breach of Code of Discipline were
reported. In addition to this, there are numerous unreported cases as well. The Central
Implementation and Evaluation Division has done much work in this regard. The division
secured recognition to 24 unions during 1968-70."® Faced with the problem of infringement
of the Code of Discipline, the committee took certain decisions: “a

(1) When a union is recommended for recognition by the implementation machinery
after proper verification of its membership, the employer should recognize it withina
month. If he fails to do so, he should be considered responsible for infringement of the

Code of Discipline and action should be taken against him by the central organization
concerned;

(2) A union which is not affiliated to any of the four central organizations of workers

tshoulq wait for a period of one year after it has accepted the Code of Discipline before
its claim for recognition can be considered;

(3) When the breach of the code by a union has been established by the appropriate

implementation machinery, it would be open to the employer concerned to de-
recognize the union.

However, the question of recognition of the union by the employer raises yarious
doubts: (i) whether the gap in law will be filled by the provisions of the code? (i) whether
the provisions of the code particularly regarding the recognitions of the union can effectively
be :mPlet.nented? (it7) whether the provisions of code have also been adopted by such
organizations and unions which are not affiliated to central federation?

The division bench of the Madras High Court in Tamil Nadu Electricity Board v. Tamil
Nadu Electricity Board Accounts and Executive Staff U nion'® gave a helping hand in strengthening
provisions for recognition of trade union under the voluntary Code of Discipline- In this
case, the name of the petitioner was changed from Tamil Nadu Electricity Subordinates,
Union to Tamil Nadu Electricity Board Accounts and Executive Staff Union. Originally,
the membership was open to all workmen who were engaged in clerical, accounting and

other work. The coverage was extended to employees covered under Section 2 (i) of the

e ———
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Industrial Employment (Standing Orders) Act, 1946. This change was communicated to the
management with a request to accord recognition to the changed name of the trade union
but the management withdrew recognition without giving a notice on the ground that the
recognition granted to it was for clerical workmen and not to workmen covered by Section
2 (i). Aggrieved by this order, the union preferred a writ petition in the Madras High Court;
single judge of the High Court allowed the petition. It was submitted by the management
that the writ petition was not maintainable because recognition was not granted under any
statute. Rejecting the contention, Chief Justice Ismail, observed:

[Tlhe Code of Discipline in industry does contemplate recognition and that it
was only under that Code that recognition was applied for and granted. It is
not disputed that the grant of recognition confers a status on a b9dy like the
respondent union to represent the workersina particular category with reference
to their service conditions, with the management; in other words, it b?COI.neS a
bargaining agenton behalf of the group of workers with reference to wh.xch itwas
recognized. Withdrawal of that status or recognition v:ull certainly bring about
adverse consequencesona body like the respondent union, and with reference to
such adverse consequences, evenan order of witl_\drawal like the .one‘made by the
appellant if it is illegal or is in violation of principles of natural justice, certafut\}l‘y
a body like the respondent union can approach this court under Art. 226fo the
Constitution. Therefore we reject the contention of the learned counsel for the
appellant that the writ petition was not maintainable.

It is thus evident that courts may interfere under Article 226 of the Constitution even

- Code of Discipline
iti ted by the employer under the non statutory Dis
ghﬁggfaﬁog?xltﬁ?;sg;a;mungs or err%neOus basis or in violation of the principles of

natural justice. ) : .
Dt]': rinciples of natural justice apply in the de-recognition of a trade union recognized

under the Code of Discipline by the management? This issue was raised in Secretary, Meters

Staff Association V. Union Electrical Industries Ltd 2 Here, the staff association was It

S Ascitior v Ui Bl ool e S0/

of Discipline. After some time, the recognition eploye b){(the las}s:gdg Court. The questions

Thereupon, the association filed a writ petition pefore the e_iat ad er%c ognize.the e on

arose: (/) whether the discretion exercised by the mz}nagemt;n t?\e management is bound to

could be interfered with under Article 2262 and (if) whe er-on? Whileg dealing with these
apply the principles of natuele justice in derecognizing & U s

questions, the court observed: X ¢ the workers and

: . the union to represen :

Recognition ¢ e'““gfﬁf:f;ﬁ?ioﬁe to enjoy various facil.ities b)cri \fnrct‘;ll: ;f

e :hbargamlx)neg_r:cgogx{iﬁon involves deprivation of such status, S‘gh; an io::\ . =

: s.l):.‘ceri:xaixt:l“ysr.involves serious adverse consequences- N:::m‘il:itstt :ﬁ vzczisecision .

recognize a particular ution canll?e ﬁ,ﬁﬂ;ﬁeﬁe consequences to the union

order. Never{heless;im::i;: 15‘1“’1‘;;:: the union, their right t0 hea?i;;g :feff:;e :laxe

and the employees OTBTL 1 0 1o recognized, as part of the principle of fair oy

decision is taken has certait'y /ing a hearing to the union, it has to be

ot P ithout giv <121
in action. If the decision 1s taken without g ljustice and mustbe treated as void.

regarded as violative of principles of natura

 (1984) 2 LLJ 446.
2 1d, at 449.




138 « Industrial Relations and Labour Laws

In the absence of any statutory recognition of trade unions, the question has arisen
whether a civil suit is maintainable on an action by a trade union under the voluntary Code
of Discipline? This issue was answered in the negative in T C C Thozhilali Union v. TCC Lta®
In this case, the management and workers represented by six unions arrived at a settlement
over the then existing differences and drew up a memorandum of settlement. The settlement
inter alia, provided that the management recognized all the six unions as the collective
bargaining agents of the workmen. The settlement was operative for 4 years and was to be
noverned by the Code of Discipline. When the period of 4 years was about to expire, the
company refused to allow the plaintiffs union to enter into a ‘Long Term Settlement’. The
union then filed a civil suit praying that the management be restrained from entering into
any settlement or agreement with other unions. The trial court dismissed the suit. The lower
appellate court, on appeal by the union upheld the findings of the court below. The union
thereupon filed a second appeal before the Kerala High Court which observed:

The position, therefore, is—(i) ‘recognition dispute’ is an industrial dispute; (ii)
recognition is a matter of volition on the part of the employer; (iii) a trade union
has neither common law right nor statutory right which enables and entitles it to
compel an employer to give recognition toitas the bargaining agent of its members;
and (iv) since it has no such common law right, a ‘recognition disputed’, cannot be
said to be one emanating from, and emerging out of, any right under the general
common law; and, therefore (v) principle No. 2, stated by the Supreme Court in
the Premier Automobiles case is not attracted to a ‘recognition dispute’, no matter
that a trade union has no such right under any statute either.

The cour’t held that the.lowcr courts rightly held that the suit brought by the union in
respect of the ‘recognition dispute’ could not be entertained by a civil court.

E. Claim of Trade Union for Recognition Based on Circulars—Not Maintainable

In K V Sridharan v. S Sundaramoorthy™, the division bench of the Madras High Court held
that the Tra:nde Unions Act, 1926 does not make any provision for recognition of a union
based on circular. Any recognition of union, if it is a union relating to the employees of
the Central Government, is governed by some departmental circulars. These circulars ar¢
administrative in nature and not statutory. Therefore, these circulars cannot be enforced
in a writ petition.

The aforesaid view was reiterated in Port and Dock Labour Union affiliated to Bharatiya

Mazdoor Sangh v. Union of India®*. In this case, the petitioner-trade union soughta declaration

by Chennai Port Trust that it was a recognized trade union entitled to statutory benefits under
it‘h cxrc':ult;r issued by the government. The Madras High Court rejected the claim and held
thztclll;ime abfs;:\ce of any law relating to trade union recognition in the state of Tamil Nadu,
S s:l)‘ 5 nfx:m on c;‘nfbe based only upon the circulars and various communications
fin alizaﬁ);n of oﬁ‘sng" = act, as per the_ communication issued by the registry, pending
T Ide cy by the ministry, the first seven unions alone have to be recognized and
s rightly he by the Port Trust, those seven unions even as per the check-off verification
conducted during 2010, are having more membership than the petitioner union.

n a -
TCC Thozhilali Union v. TCC Ltd, (1982) 1LL] 4 28~
: 25
3 (2009) 3 MLJ 1320. S bl e

% (2012) 1 LLJ 650.

Recognition of Trade Unions * 139

F.Secret Ballot Method for Determining the Representation
Character of Trade Union

In Food Corporation of India Staff Union v. Foods Corporation of India®™, the Food Corporation
of India (FCI) and the union representing the workmen agreed to follow the secret ballot
method for determining the representative character of the trade union. They approached
the Supreme Court to lay down as to how the method of secret ballot should be tailored
to yield the correct result. Keeping in view the importance of the matter, the Court issued
notice to all the major all India trade union organizations on this aspect. Pursuant to this
notice, some trade union organizations appeared and were heard by the Court. The Supreme
Court, after perusing various documents and records, directed that the following norms and
procedure shall be followed for assessing the representative character of the trade unions
by the secret ballot system:

() As agreed to by the parties, the relative strength of all the eligible unions by way
of secret ballot be determined under the overall supervision of the Chief Labour
Commissioner (Central) (CLC).

(i) The CLC will notify the returning officer who shall conduct the election with the
assistance of the FCIL The returning officer shall be an officer of the Ministry of Labour,
Government of India.

(ifii) The CLC shall fix the month of election while the actual date/dates of election shall
be fixed by the returning officer.

(iv) The returning officer shall require the FCI to furnish sufficient number of copies of the
lists of all the employees/ workers (Categories 1l and IV) gove:.'nec-l by the FCI (Staff)
Regulations, 1971 borne on the rolls of the FCI as on the date indicated by the CLC.
The list shall be prepared in the proforma prescribed by the CLC. The said list shall
constitute the voters list. .

(v) The FCIshall display the voters list on the notice boa_rd and other conspicuous Pflaces
and shall also supply copies thereof to each of §he unions for raising ol?)efﬂhon;, i a‘?cri
The unions will file the objection to the returning officer within the stipulated perl
and the decision of the returning officer shall be final.

(vi) The FCI shall make necessary arrangement to:

1 i ing the unions and by
i i licity to the date/dates of election by informing t
& E;‘f'iii:;dtfo!:i‘::s 2:1), the notice boards and also at other conspicuous places for the

information of all the workers;

i isi i forma prescribed by the CLC
b te number of ballot papers in the profc oTescr .
2 g\r:g;ce)?:tl’j:get;:rein the names of all the par_tmpahng unions in an alphabetical
order after different symbols of respective unions;

(c) the ballot papers would be prepared in the proforma

Hindi/English and the regional language concerned; .
ling stations and booths near the premises where

prescribed by the CLC in

(d) set up requisite number of pol
the workers normally work; and

isi i ing wax, etc.
(¢) provide ballot boxes with requisite stationary, boards, sealing wax

* 1995 Supp (1) SCC 678 (SC)-
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(vii) The returning officer shall nominate a presiding officer for each of the polling stations/

booths with requisite number of polling assistants to conduct the election in an
impartial manner. The presiding officers and the polling assistants may be selected
by the returning officer from amongst the officers of the FCIL.

(viii)The election schedule indicating the nominators, scrutiny of nomination papers,

withdrawal of nomiration, polling, counting of votes and the declaration of results
shall be prepared and notified by the returning officer in consultation with the FCL
The election schedule shall be notified by the returning officer well in advance and at
least one month's time shall be allowed to the contesting unions for canvassing before
the date of filing the nominations.

(ix) To be eligible for participating in the election, the unions must have valid registration
under the Trade Unions Act, 1926 for one year with an existing valid registration on
the first day of filing of nomination.

(x) The presiding officer shall allow only one representative to be present at each polling
station/booth as observer.

(xi) Atthetime of polling, the polling assistant will first score out the name of the employee/
workman who comes for voting, from the master copy of the voters list and advice
him thereafter to procure the secret ballot paper from the presiding officer.

(xif) The presiding officer will hand over the ballot paper to the workman/employee
concerned after affixing his signatures thereon. The signatures of the workman/
employee casting the vote shall also be obtained on the counterfoil of the ballot
paper. He will ensure that the ballot paper is put inside the box in his presence after
the voter is allowed to mark on the symbol of the candidate with the inked rubber
stamp in camera. No employee/workman shall be allowed to cast his vote unless he
produces his valid identity card before the presiding officer concerned. In the event of
non-production of identity card due to any reason, the voter may bring in an

authorization letter from his controlling officer certifying that the voter is the bona
fide employee of the FCL.

(xiif) After the close of the polling, the presiding officer shall furnish detailed ballot paper
account in the proform prescribed by the CLC indicating total ballot papers received,
ballot papers used, unused ballot papers available, etc., to the returning officer.

(xiv)After the close of the polling, the ballot boxes will be opened and counted by the

returning officer or his representative in the presence of the representatives of each of

the unions. All votes which are marked more than once, spoiled, cancelled or damaged:
etc., will not be taken into account.

(xv) The contesting unions through their representatives present at the counting place may
be allowed to file applications for re-counting of votes to the returning officer.

request would be considered by the retumning officer and in a given case, if heis -‘."aﬁSﬁed

that there is reason to do so, he may permit re-counting. However, no application for
re-counting shall be entertained after the results of the poll are declared.

(xvi) The result of voting shall be compiled on the basis of valid votes polled in favour of
each union in the proforma prescribed by the CLC and signatures obtained thereon

from the re.praentatives of all the unions concerned as a proof of counting having
been done in their presence.

(xvii) After declaring the result on the basis of the votes polled in favour of each uniont by
the returning officer,

8! he will send a report of his findings to the CLC.
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(xviii) The union/unions obtaining the highest number of votes in the process of election

shall be given recognition by the FCI for a period of 5 years from the date of the
conferment of the recognition.

(xix)It would be open to the contesting unions to object to the result of the election or

any illegality or material irregularity which might have been committed during the

election. Before the returning officer such objection can only be raised after the election
is over. The objection shall be heard by the CLC and disposed of within 30 days of the
filing of the same. The decision of the CLC shall be final, subject to challenge before a
competent court, if permitted under law.

The Court also held that it would be open to the CLC to deal with any situation
not covered by the procedure detailed above. He may do so in consultation with the
returning officer and the FCI. The Court accordingly directed the CLC and the FCI to
hold election in accordance with the procedure prescribed by this order on the date
specified therein.

G. Method of Recognizing a Trade Union

In M R P Workers Union v. Govt of Tamil Nadu?®, it was held in the absence of specific statutory
provisions in the Trade Unions Act, 1926 for recognition of ?rade union as represent:hv;
body of workmen in the industry, the same would be determined by state government aner
labour commissioner. On receipt of suchan application, the concerned l.abour eomm;?sut)in
will issue notice to the two unions, within 2 weeks from the date of receipt of the app cart(i)\l:é
calling upon them to submit their membership registers and the necessy{ Sfuﬂf-:g:. {3k
documents under the Code of Discipline within 2 wee\.cs from the date gi reCce:r of Sk
by them. The notice will call upon then: to tgrocciiatzze (:?:\1; é‘ctofl‘ihseaisa%irur io :une i:s St ghal

1 i 6 months prior to the - : : :
?l:?r:ag fttel;'epl:g?ec:;li ct’i decide as trc,) which union is the representative uthnalgn of the workmen:
The Court observed that we cannot permit the management to say that

The union which shows larger membership at the end of the exercise will not be

ition 1 of representing
recognized by the management. Recognition 1S for the purpose P

S nt and various
the causes of the workmen in various forum before the manageme

ur law. It is not a determination available for the sole

authorities under the labo S '} the determination
i 3 eterminationan ede na
satisfaction of the management. Itisa factuald O e aaie ot

i hich establishes larger memE _
B R gnized as the representative union.

i ise, shall be reco :
B bour Commissioner”, the Court ruled that

1 Joyee’s Lniomn Ve Chief LabouT | i t ballot, it
once :\ntrl;eclzotl;rl:i’gnE;\'z?; gven its consent for verification of membership by sectre

; i i ition.
is estopped from challenging the same in a writ petitio

H. Rights of Unrecognized Unions

. : h not recognized and
: s union re stered thm'Jg. ! At
T'he management 15 obliged to hear lae t‘r:i‘:}iout resor;si;g to conciliation ot adjudication

r i 1 as far as ossib £ i ade union but at the
;rsooc‘esseve l;s '?kiiil;t: t‘t‘lse ;nax‘\agiment is not obliged to recognize a tr
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same time, it cannot refuse to hear grievances voiced by it in respect of service conditions

or its members. There is no provision in the Industrial Disputes Act or Trade Unions Act
prohibiting the management from negotiating, discussing or entering into settlement with an
unrecognized union. Itis only in case where the demands of unrecognized union are already
seized of by the recognized union, such demand would not be maintainable. Direction can
be given to management falling under Article 12 of the Constitution.”®

The Supreme Court, in Chairman, State Bank of India v. All Orissa State Bank Officers
Association” delineated the rights

of recognized and unrecognized trade unions, while
interpreting the provision of Rule 24 of the verification of membership and recognition of
Trade Union Rules, 1974 framed by the state of Orissa which is as follows:

22(a) Rights of Unrecognized Union—to meet and discuss with the employer

or any person appointed by him in that behalf the grievances of any individual
member relating to his service conditions.

22(b) To appear on behalf of its members employed in the establishment in any

domestic or departmental enquiry held by the employer and before the conciliation
officer /labour court/industrial tribunal or arbitrator.

While interpreting the aforesaid clause, the Court held that an unrecognized trade
union unlike ‘recognized trade union’ has (7) no right to participate in the discussions/
negotiations regarding general issues affecting all workmen/employees; and (ii) settlement,
if any, arrived at as a result of such discussion/negotiations is not binding on all workmen/
employees. But it has (i) the right to meet and discuss with the management/employer
about the grievances of any individual member relating to his service conditions; and
(ii) to represent an individual member in domestic inquiry or departmental inquiry and
proceedings before the conciliation officer and adjudicator.

.’I‘he Court gave two reasons in support of its conclusion: (i) the right of the citizens
of this country to form an association or union is recognize

M ¢ : d under Article 19(1) (c) of the
Constitution; (if) for the sake of industrial peace and proper administration of the industry,

it is necessary for the management to seek cooperation of the entire work force.

. The Court added that the very fact that certain rights are vested in a non-recognized
union shows that the Trade Unions Act, 1926 and the rules framed thereunder acknowledge
the existence of a non-recognized union. Such a union is not a superfluous entity and it
has relevance in specific matters relating to administration of the establishment. Thus,
the management/employer cannot outrightly refuse to have any discussion with a non-

recogniz‘ed union in matters relating to service conditions of individual members and other
matters incidental thereto.

I. Response of the First National Commission on Labour

(@) Scheme for recognition: The First National Commission on Labour has recommended
compulsory recognition of trade unions by the employers under

. - . - . the central
legislation in industrial undertakings employing 100 or more workers or where the
capital invested is above the stipulated size. In order to claim recognition by the

individual employer, the union must have the total membership of 30 per cent O

L r———

35 See Indian Airlines Ltd case, 1997 FLR 489.
# 2000 Lab. 1.C. 2153.
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the plant or establishment. The industry-wise union in local area may, however,

be recognized if the minimum membership is 25 per cent. The comssion has
recommended that where recognition is sought by more than one union, the larger
union should be recognized. But the commission was in favour of recognition of
industry-wise union over plant or unit union. The con-\misspn’s recom.mend'ahor\s
are open to several objections: First, recognition of either industry-wise union or
unit-wise union may lead to industrial unrest and rivalry. Second, the two altgrnahv(el
choices given to Industrial Relations Commission may also lead to confu§uim an
thus, no uniform method may be followed. It may, in effect, affect industrial peace
and harmony.

(b) Mode of determination of representative character. The Nasion'al COmmiSSEOt‘I on Labot::i'
has suggested alternative methods, namely, 've.riﬁcahon and ‘ballot’. Iet;\;ggzsm =
that the proposed Industrial Relations Commission shzuld \;e ;mvrvs: S aling

i ion either by examination of me
the representative character of union either by _ Shp e
i loyees. The alternative choice given by
an election through secret ballot of all employes S e ey
:onal Commission may also lead to c0nfu51.on and thus no

It:cl?:)c;lr:)wed. It may, in effeyct, also affect industnafl peace and harmony- O::t of ttall\;; etz;
methods, the secret ballot method is democratic method and is more accep

a welfare society like ours.

] ; i ission

() Machinery for determination of representative character: .The lt\lca:notrnzlarclgx:t:\tes o

recommended that the Industrial Relations Commission acertiﬁcates kst
proposed by the commission) shou!d.be empowered to issue

representatives for collective bargammg.. ’ (i s o om0

(d) Right of recognized trade unions: The National C o:mmss“a.ln o irges 5

that the recognized trade unions should be given ¢€ 2 tivi D e 2

as: (i) right of sole representation; (if) entering e ecf emg;erShiP subscription

er;\ploy%nent and conditions of service; (ii}) .collecncti)‘r;ci -onf‘f e Eoing @ =

GO et und?rmd?:"tsﬁfo?fr:s?members within factory premises;

uiks depax:tmental r.epresemah"'::‘ t?\elp]ace of work of any of its members; apd r‘(ﬁvtf)

(0) specting b e ce committees and other bipartite

s b : : vorks / jevan 2 A
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Where there are more than one trade unions having members among the workmen
employed in an industrial establishment, the representation of all such trade unions on the
bargaining council shall be in proportion to the number of the members in that establishment
as determined under the Trade Unions Act, 1926.

The trade union with the highest membership of workmen employed in that
establishment and having in no case, less than 40 per cent of the total membership among
the workmen shall be known as the principal bargaining agent.

Where there is only one trade union having members among the workmen employed
in an industrial establishment, that trade union shall be the bargaining council for that
establishment and such bargaining council shall also act as the sole bargaining agent.

The chairman of the bargaining council shall be a person chosen by the principal or
sole bargaining agent from amongst its representatives. However, if there isno trade union
having membership of at least 40 per cent of the total membership of the trade unions of
workmen in an industrial establishment, the one with the highest membership among
the workmen employed in the establishment shall have the right to nominate one of its
representatives as the chairman of the bargaining council.

‘ If .there is no trade union having members among the workmen employed in an
mdust‘nal establishment, a workmen'’s council shall be established by the employer in the
prescribed manner and such workmen’s council shall be the bargaining council for that
establishment.

. The state government is empowered to establish a bargaining council in a class of
industry in a local area in respect of which it is the appropriate government on the basis of
the relative strength of the trade unions of workmen concerned as determined under the
provisions of the Trade Unions Act, 1926, in such manner as may be prescribed.

: Similfarly the Cen'tral Government may establish a bargaining council in respect of
an industrial undertak‘mg or a class of industry in respect of which it is the appropriate
government on the basis of the relative strength of the trade unions of workmen concernt
as determined under the provisions of the State Trade Unions Act in the prescribed manner.

The Central Government is also empowered to set up, in consultation with the state
government concerned, a council at the national level to be called the National Bargaining
Cou{\al in respect of a class of industry or a group of central public sector undertakings in
relations to which the appropriate government is the state government.

The National Bargaining Council shall comprise representatives of the Central
Government, the state government concerned, employers or trade unions of employers
and trade unions of wog'kmen, being represented in proportion to their relative strength of
membership as determined under the provisions of the Trade Unions Act, 1926.

Every bargaining council establishment under Section 9, other than a national

bargaining C°““§“ establishment shall be registered with the labour court in such manner
as may be prescribed.

The term of office of bargaining council registered under this chapter shall be 3 years
A registered bargaining council shall, subject to the provisions of this Act be entitled:
(@) to raise industrial disputes with the employer or employers;

(b) to settle industrial disputes with the employer or employers;

(c) to sign on behalf of the workmen the documents settling industrial disputes;
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(d) to represent the workmen in any industrial dispute; and
(¢) toexercise such other powers as may be prescribed.

Where a labour court finds a bargaining agent guilty of indulging in all or any of the
unfair labour practices listed at item No. 1 (illegal strike), item No. 5 (in so far as it relates
to go slow) and item No. 8 (violence) of Part II of the Fifth Schedule, it may disqualify such
pargaining agent to function for such period as may be determined by it.

K. Response of the Second National Commission on Labour

The (Second) National Commission on Labour which submitted its report to the Government
of India on 29 June 2002 has recommend that the negotiating agent should be selected for
recognition on the basis of the check off system. A union with 66 per cent membership be
entitled to be accepted as the single negotiating agent, and if no union has 66 per cent su?portt,
then unions that have the support of more than 25 per cent should be given proportionate
representation on the negotiating college. The commission also suggested tha:h recogx:u:onf
once granted, should be valid for a period of 4 years, to be coterminus mthbe e 1:::::“‘35
settlement. The individual workers’ authorization for check off should also be co

with the tenure of recognition of the negotiating agent or college.

L. An Appraisal

A central law on recognition of trade union is the need of the hour. It should provide for

ition of trade unions. It is necessary in the interest 9( both trade
t\i\:i:r?snz\:l]?nzll:;gi\;t will also facilitate the settlement of chspute;s ;ir;d ‘::1;1 ‘r;;aul::\sat:;he
cottlements more enduring. It will also, in effect, prevent the number 0 = l:he e e
from inter-union rivalry. Indeed, it will impose a legal obhgan::i ;? e
and adamant employers to recognize a r_epresenti_'h\’_e “?meif i i ag
collective bargaining. This will also bring into application untio
unions seeking recognition.
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In the era of laissez faire, employers enjoyed unfettered right t0 hire and fire. They had
vastly superior bargaining powWer and were in a position to dominate over workmen
d to settle ferms and conditions of

in every conceivable way- They naturally preferre
employment of workmen and abhored statutory regulation thereof unless, of course, it
ce the potentialities

was to their advantage. However, this tendency brought t0 the surfa
of collective bargaining. The only way f@ improve the situation was to do away with the

domination of any on€ class over another. The emergence of legal recognition of united
power is based upon the strong pargaining POWer of management as against weak and
unorganized workmen. Collective pargaining 1S the foundation of this movement and it
is in the interest of labour that statutory recognition has been accorded to trade unions,

who are members of such bodies. But, of

and their capacity to represent workmen, . E
course, there are limits t0 this doctrine, for otherwise, itmay become tyranny’ stifling the
freedom of an individual worker. Itis not the law that every workmen must necessarily
be a member of the trade union, and that outside its fold, he cannot exercise any vo}itxon
or choice in matters affecting his welfare... The represenmﬁvg powers of organxzat:on of
labour, with regard to enactments, SU th {al Disputes Act, wﬂl.ha\.le to be
interpreted in the light of the individual freedoms gua.n.’anteed in the Coqst:tunon and
not as though such freedoms did not independently exist, as far as organized labour 1S
concerned.” tl f industrial d

The tive bargainin as a method of settlement O industri i.sputes
has been :g;t;t:doi;c;‘:}fsmany agdvancid countries l'ike the Uni_ted States of America a'nd
United Kingdom and has also recently beent adopted in some Asian and African countries.
India, which has adopted comp ry adiudication system, has also a.ccegted in principle
the system of collective pargaining put has hardly taken any steps, Jegislative Or ©
to apply it in practice:
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The standards and principles emerging from the ILOs conventions, recommendations and
other instruments on the right to collective bargaining, and the principles set forth by the
Committee and the Freedom of Association may be summarized as follows :

a. The right to collective bargaining is a fundamental right endorsed by the members of
the ILO in joining the organization, under which they have an obligation to respect,
to promote and to realize, in good faith (ILO Declaration on Fundamental Principles
and Rights at Work and its Follow-up) the right to collective bargaining.

b. Collective bargaining is a right of employers and their organizations, on the one
hand, and organizations of workers, on the other hand (first-level trade unions,
federations and confederations); only in the absence of these latter organizations, may
representatives of the workers concerned conclude collective agreements.

c. The right to collective bargaining should be recognized throughout the private and
public sectors and it is only the armed forces, the police and public servants engaged

in the administration of the state who may be excluded from the exercise thereof
(Convention No. 98).

The expression “collective bargaining’ was coined by Sydney and Beatrice.” This was widely
accepted in the United States of America.

The meaning of the expression ‘collective bargaining’ has been the subject matter of
controversy and itis defined in a variety of ways. Harbison defines ‘collective bargaining’ as:

a process of accommodation between two institutions which have both common and
conflicting interests.”

In 1960, in the manual published by the International Labour Office, ‘collective
bargaining’ has been defined as:

negotiations about working conditions and terms of employment between an employer,

a group of employers or one or more employers' organization on the one hand, and

one or more representative workers organizations on the other, with a view to reaching

agreement.*

Golden, however, treats collective bargaining:

as a measure to distribute equitably the benefits derived from industry among

all the participants including the employees, the unions, the management, the
customers, the suppliers and the public.’®

The aforesaid definitions of collective bargaining indicate that there is no unanimity
among the authors regarding the meaning of collective bargaining. Be that as it may.

Sydney and Beatrice, Industrial Democracy, (1897).

F H Harbison, Goals and Strategy in Collective Bargaining, (Harper and Bros, 1951).

International Labour Office, Collective Bargaining (A Worker’s Education Ma'nual) Geneva (1960), 3-
C S Golden, Causes of Industrial Peace under Collective Bargaining, USA, the National Planning
Association, 1949. : '
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collective bargaining is a process by which the terms, of employment and conditions of
service are determined by agreement between management and the union. In effect, ‘itis a
pusiness deal (which) deterniines the price of labour services and the terms and conditions
of labour's employment.”®

The Supreme Court in Karnal Leather Karmachari Sangathan v. Liberty Footwear Co
defines collective bargaining as:

A technique by which disputes as to conditions of employment are resolved
amicably, by agreement, rather than by coercion. The dispute is settled
peacefully and voluntarily, although reluctantly, between labour and
management.

. y : (aizo A AP {aaito

An analysis of ‘collective bargaining’ requires the description qf: (i) parties
collective bargaining; (if) subject-matter of collective bargaining; and (iii) objects of collective
bargaining. Let us discuss them.

A. Parties to Collective Bargaining

i ining i i t represented either alone
Collective bargaining involves two parties, namely, managemen

o:') tlfri)ugh emii)loyeligs' association or federation of eedmplc.:yers on t;\l'\e o&?ina: ;n%h :c;:lt(teer:
represented either through a union or workers federation, on the o - The 2
wEere provisions exist under law are known as barg'afmng agentsl."m&se tv;zeglaghefag
directly involved in the process of collective b.argammg. It has, C;mé:ie:o =
time and again that a representative of the public should also be in: z‘ eots represen
interests of public at the bargaining table, but has not yet been used :

B. Subject Matter of Collective Bargaining . )
The International Labour Organization has divided the subject matter of collective bargaining

into two categories: : : i lations
() Those wgl'ﬁch set out standards of employment which are directly applicable tore

AT ker;
between an individual employer and worker; . e
(i) Those which regulate the relations between the parties to lt::e e;gr:neg\n e

and have no bearing on individual relations between‘emP Y (incliding overtime),

The first category includes subjects like wages, .wogkfmcgr:‘t:::rts. The second category,
holidays with pay and period of notice for termination o forcement of collective
according to ILO, includes eight itemjj v'j'a(f)d?;x(m collective disputes including

ing individu AR L e iti f a union
Ez):iergvaalﬁ::gglrg?exrt:::csl :f:reet:\hcre‘%o conciliationand arbl‘f“;;’gﬁ&f:? tgon;?\?:nomimbers

o erence in ;

asbargaini!:\ agent for the workers; (v) giving of preferer undertaking not to resort to strike
seeking empgloyment; (vi) duration of the agreement; (012 T of new agreements.
or lockout during the period; and (viif) procedures for *8

J y i Hall, 19651 9'
® James | Healy (Ed.), Creative Collective Bargaming, Prentice
7 i United States’ Aligarh Law Journal,
B K, ] Law of Labourint the Uni
% Bartram F Willlco, ‘A Sketch of the Feder
, (1965) 39,
Id. at 46.
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C. Objectives of Collective Bargaining
The International Confederation of Free Trade Union called collective bargainin
/A Workers’s Bill of Rights’. It enumerated the following objects of the union in collective
bargaining:
1. to establish and build union recognition as an authority in the work place;
2. to raise workers' standard of living and win a better share in company's profits;
3. toexpress in practical terms the workers' desire to be treated with due respect and to
achieve democratic participation in decisions affecting their working conditions;
4. toestablish orderly practices for sharing in these decisions and to settle disputes which
may arise in day-to-day life of the company;
5. to achieve broad general objectives such as defending and promoting the workers'
interests throughout the country.'’

The ILO also states that:

In collective bargaining, the object is to reach agreement on wages and other
conditions of employment about which the parties begin with divergent
viewpoints but trv to reach a compromise. When a bargain is reached, the
terms of the agreement are put into effect.!

’ Thus, it is evident that the prime object of collective bargaining is to resolve the
differences between the parties in respect of employment, non-employment, terms of
employment and conditions of service of the members of the union.

D. Duration of Collective Bargaining

'.I'he duration of collective bargaining agreements vary from agreement to agreement. There
is a general tendency on the part of the union to have the contract of short duration, but
management on the other hand prefers agreements of long duration:

In the United States, many of the contracts are for a period of one to three
or more years, with options to renew. In the United Kingdom, ‘open end’
contracts which can be renegotiated on notice at any time, are the rule. In the
Scandinavian countries, one-year contracts with renewal clauses are usual.”?

A. Freedom of Association

geg;der to achieve colle‘ctive bargaining, it is essential to ensure that the denial of such
om negates collective bargaining. In this respect, it is significant to note that the

e

19 Referred in Mary Sur, Collective Bargaining (1965), 4.

11 International Labour Office, Collective Bargaini
¥ » rea » : 15’
e T qaining (A Workers' Education Manual), Geneva (1960)

i
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International Labour Organization adopted the ‘Convention No. 87 concerning freedom
of association and protection of the right to organize’ which seeks to provide for freedom
of association. India has, however, not formally ratified this convention perhaps due to
administrative and constitutional problems. However, Article 19(1) (c) of the Constitution
of India guarantees ‘the right to form associations or unions’. Earlier the Trade Unions Act,
1926 impliedly concedes the freedom of association by conferring certain rights, duties and
immunities upon members of registered trade unions. However, there is a need to ratify
the ILO Convention.

B. Strong and Stable Trade Unions

For the success of collective bargaining, it is also essential that there should be strong,
independent, democratic and well organized trade unions. Unorganized labour is the
hurdle in its success. In India, however, the unions are generally weak. Rivalry on the basis
of caste, creed, religion is another characteristic of Indian trade unions which comes in the
way of successful collective bargaining. Further, division on the basis of political ideologies
further retards the growth of trade unions. Moreover, most of the workers are illiterate.
Lastly, the financial position of trade unions is weak and some of them are even unable to

maintain a proper office.

C. Recognition of Trade Unions

Recognition of trade unions as bargaining agents is the backbone of collective bargaining.
We have already discussed the problems relating to recognition of trade unions in the

previous chapter.

D. Willingness to Give and Take

The mutual trust and appreciation of the viewpoints 0
essential. Said the ILO:

{ the management and union is also

es that the differences between

ing into negotiations impli : ;
The fact of entering into neg P nd concession in the expectation

two parties can be adjusted by cOmPIOTUSE S : ly make
4. Obviously, if one or both sides mere
that agreement can be reache Y jation or agreement.‘g

demands when they meet, there can be no negoti

E. Absence of Unfair Labour Practices o Victimizations “
or victimization are another prerequisite

Statutory provisions for unfair labour practice 3 s =
of coll:ztilzre bargaining. We will discuss in Chapter 12 unfair labour practices a
victimizations.

ucation Manual, Geneva, (1960) 128.

13 ILO Collective Bargaining, A Worker's Ed
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TABANTAGES AND DISADVANTAGES OF COLLECTIVE BARGANNG ]

A. Advantages of Collective Bargaining

Collective bargaining has been preferred over compulsory adjudication system for several
reasons;

(i) itisasystembasedon bipartite agreements and as such is superior to any arrangement
involvinq third party intervention in matters which essentially concern employers and
workers; "

(if) itisaquick and efficient method of settlement of industrial disputes and avoids delay
and unnecessary litigation;'?

(ifi) it is a democratic method of settlement of industrial disputes.'®

B. Disadvantages of Collective Bargaining

According to Willcox, it has two vital defects: One of these defects is that there are situations
in which a serious strike and a prolonged strike simply cannot be tolerated.'” The second
great flaw in collective bargaining asa solver of labour disputes is the lack of representation
of the public interest at the bargaining table. Whether prices can be raised without affecting
the ability to sell goods or services, unions and companies are in a position to agree on wage
increase that will cause higher prices; then the consumer must shoulder the full burden of
their agreement.'®

Collective bargaining as a method of settlement of industrial disputes is comparatively
a recent development. However, it has been debated ever since the days of the Royal
Commission of Labour. The planners paid considerable attention to the adoption of the
system of collective bargaining to solve labour disputes in India.

A. Plans and Collective Bargaining

The First Five-Year Plan recognized the workers' right of association, organization and
collective bargaining as a fundamental basis of peaceful industrial relations. It added that,
‘collective bargaining can derive reality only from the organized strength of workers and
a genuine desire on the part of the employer to cooperate with their representativesv' It
pointed out that the endeavour of the state had been to encourage collective bargaining and

{nutual settlement of industrial disputes in order to minimize govemmental intervention
in labour management relations.

'I'l-1e Second Five-Year Plan, 1956 recognized the need for mutual settlement for
resolution of industrial disputes:

14 : o
Government of India, Report of the National Contmission on Labour (1969), 325.

15 Bart :
6 Ihid m F Willcox and other (Ed.) Labour Law and Labour Relations: Cases and Materials (1967): 29.

'7 Bartram F Willcox : op. cit.
'S Ibid., 1d at 37.
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For the development of an undertaking or an industry, industrial peace is
indispensable. Obviously, this can best be achieved by the parties themselves.
Labour legislation... can only provide a suitable frame-work in which employers
and workers can function. The best solution to the common problems, however,
can be found by mutual agreement."

Another step in building strong unions is to recognize them as representative unions
under certain conditions.

The Third Five-Year Plan encouraged voluntary arbitration and pleaded for its adoption
in place of compulsory adjudication:

Ways will be found for increasing the application of the principle of voluntary
arbitration... The same protection should be extended to proceedings in this
case as is now applicable to compulsory adjudication... Employers should
show much greater readiness to submit disputes to arbitration than they have
done hitherto. This has to be the normal practice in preference to a recourse to
adjudication as an important obligation adopted by the parties under the Code.

The Fourth Five-Year Plan stressed that ‘greater emphasis should be p]aced on collective
bargaining and on strengthening the trade union movement for securing better labov.tr-
management relations, supported by recourse in large measures to voluntary arbitration.

B. Response of the [First] National Commission on Labour

The National Commission on Labour which was appointed by the Government of India

1 LOn e ation of almost all the problems relating to labour. It
in 1966 made comprehensive investigation T porianramnang

also made a series of recommendations to promote collective
them are:

We have to evolve satisfactory arrangements for union recognition ::}): si::u:g
as also to create conditions in which Su'd\ arr angemenii‘c‘;vz;‘ke/ la:ck ¥
succeed. Apart from this, we have to indicate the place W St oy
will have in the scheme we glropose Collective bargaining canno

the right to strike/lockout.

Earlier it observed:
t has developed in the West may notbe quite suitable

for India, it cannot appropriately co-existwith the conceptofa planned economy

2 illed. Though we are
where certain specified production t‘ar_getf» haV;;‘:e‘:ii:‘:ltgu;nsmnErg?ntereSts
not convinced that collective bargaining 15 a1 democratic system, pressure
even in a sheltered market, we envisage thatina _ el
3 % dispute may be poweriti.

2 interveneina
on government to intervene Or not to inte > the best way to meet them

It may hardly be able to resist such pressures A% ' o State can be seen in the

will be to evolve a regulatory P‘“eg;gedi,gr:es of political intervention. The

public eye to absolve itself of possi
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19 Government of India, Second Froe-Year Plant (1956), 574
2 : e-Year Plan: A Draft Ou

Government of India, Fourth Five-Year: jssion on
A Government of India, Report of the National Comin

tline (1966), 387.
Labour (1969), 327.

B

- . S R -

i s AN s WAL 4

SR e e

L I
B

——ARA A



154 « Industrial Relations and Labour Laws

requirements of national policy make it imperative that state regulation will
have to co-exist with collective bargaining. At the same time, there are dangers
in maintaining status quo. There is a case for shift in emphasis and this shift
will have to be in the direction of an increasing greater scope for, and reliance
on, collective bargaining. But, any sudden change replacing adjudication by a
system of collective bargaining would neither be called for nor practicable. The
process has to be gradual. A beginning has to be made in the move towards
collective bargaining by declaring that it will acquire primacy in the procedure
for settling industrial disputes.

C. Factors Affecting Successful Collective Bargaining in India

Labour laws have effected the formation of trade unions in two ways. First, it has weakened
the protest movement. Second, it has failed to give adequate protection to the members of
a union for their trade union activities.

History of trade union movement in different countries of the world shows that
economic dependence on industrial employment, oppressive conditions of work in industrial
undertakings, economic exploitation of workers and impersonal handling of their personal
problems have generally built up the protest movement and the urge to form unions to
combat the management's superior powers. However, in India, minimum standard statutes
like Factories Act, 1948, Mines Act, 1952, Minimum Wages Act, 1948, Payment of Wages
Act, 1936, Payment of Bonus Act, 1965 and Social Security Statutes like Employees’ State
Insurance Act, 1948, Workmen's Compensations Act, 1923, Employees' Provident Fund and
Miscellaneous Provisions Act, 1952, and Payment of Gratuity Act, 1972, which are not only
far in advance of the level dictated by the strength of workers but also of those dictated by
the significant protest movement. Moreover, institutions such as a works committees and
adjudication system, have in general, tended to minimize the value of trade unions. Further,
the institution of standing orders, the procedure for their certification and the provisions
regarding the adjudication, disputes relating to their interpretation and application mitigate
against the necessity of forming trade unions.

Members of trade unions need as much protection from the common law doctrines
of criminal conspiracy and restraint of trade as from employers’ wrath. However, it has to
be noted that the Trade Unions (Amendment) Act, 1947, which prohibited certain forms of
unfair practices on the part of management, have not yet been enforced.

s Even -the protections_ granted against common law doctrine of criminal conspiracys
civil conspiracy and restraint of trade under Sections 17, 18 and 19 of the Trade Unions Adt
are hardly sufficient. If the expression ‘unless the agreement is an agreement to commit

an offence’ renders Section 17 almost meaningless. The expression ‘on the ground only’
severely curtails the benevolent aspect of Section 18. ;

A Further, law relating to labour management relations and adjudication system pre"al‘?“t
in our country reveals that the labour law had not been to a great extent responsive to the
bax:g‘:nning power of Indian workers. Thus, the Industrial Disputes Act, 1947, restricts the
striking power of Indian workers. It regulates the use of instruments of e,conomic coercion-
Of course, Article 19 (1) (c) of the Constitution guarantees ‘the right to form associations
or unions’ but after the Supreme Court decision in All India Bank Employees case® that the

2 (1962) SCR 17 1.
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Article merely guar_antees the_ ‘right to form associations or unions’ and, in particular does
not guarantee the right to strike, the usefulness of the Article is extremely limited.

Moreover, Section 7 of the Criminal Law (Amendment) Act, 1932, renders it impossible
for the workers to indulge in several kinds of labour activities. It, adversely affects the
workmen's right to picket. It prohibits obstruction of access and intimidation of persons or
employees or loitering at places of residence or business with the intent of deterring others
from entering or approaching or dealing at such place. The Bombay High Court in Damodar
Ganesh v. State™ has, however, held that Section 7 prohibits even peaceful picketing. It has,
therefore, severely affected the bargaining power of trade unions.

Moreover, the surplus labour market (which exists in India) affects the bargaining
power of Indian labour. It will be observed that ‘the backlog of unemployed which stood
at 3 million at the commencement of the First Five Year Plan, was estimated to be above
10 million in 1968. This is in spite of 31 million jobs created during the first three plans which
is almost equivalent to the size of the entire economically active population of a number of
countries like West Germany, United Kingdom, and Pakistan.” 4 In addition, about 18 to
19 million job opportunities were created during the Fourth Five-Year Plan.” They further
estimated that even if the entire plan projects were successfully implemented, over 4 million
would represent the backlog at the end of the Fourth Five-Year Plan.*®

Further, the absence of any statutory provisions at central level for the recognition
of a representative trade union by an employer also affects the bargaining power of trade
unions. Again, the right of unions has jeopardized the striking power of unions. Moreover,
the government's unfettered discretion in referring a d.ispute for adjudication and forissuing
of prohibitory order under Section 10 of Industrial Disputes Act has adversely affected the
labour's interests. ;

Labour laws have also not given any special status to a trade union. Section 36 of

the Industrial Disputes Act, 1947, enables a worker, if he so desires, to be represented by

a union, but it does not enable a union to represent its members. Indeed, apart from the
its own member, far less the

general law of agency, a union cannot bind by its decision,
non-union member in the establishment.

23

Damod, State, (1961) 2 LLJ 385, MR e

% Th;n:ta‘:;r(xi‘:\etsv’:r:s L §Jy Shii Jaisukh Lal Hathi, Union Mm'“{’;?g:ﬁ;ﬂx‘;ﬁ:;}ﬁm
Rehabilitation in a broadcast on ‘employment‘ dated 17 January, -

- dated 19 January, 1968.

3 Government of India, Fourth Five-Year Pla
Ibid.

n: A Draft Qutline, 108.




Unfair Labour
Practices and
Victimizations

The expression ‘unfair labour practices’ has not been exhaustively defined in any of the
enforced legislative enactments in India. However, Section 28 (k) of the Trade Unions
(Amendment) Act, 1947 enumerated the following to be an unfair labour practice on the
part of the employer:
(a) to interfere with, restrain, or coerce his workmen in the exercise of their rights to
organize, form, join or assist a trade union and to engage in concerted activities for
the purpose of mutual aid or protection;
(b) to interfere with the formation or administration of
financial or other support toit;
() todischarge, or otherwise discriminate againstany officer of a recognized trade union
because of his being such officer;
(d) to diggharge, or otherwise discriminate against any
allegations or given evidenceinany inquiry ot proceed
as is referred to in sub-section (1) of Section 28 F;
(¢) to fail to comply with the provisions of Section 28 F.

any trade union or to contribute

workman because he has made
ing relating toany matter such

) dealt with

Section 28 ] of the Trade Unions (Amendment) Act, 1947, (which is unenforced

unfair labour practices by trade unions: S A .

(@) for a majority of the members of the trade union t0 take partin an lr.reglﬂar :fxtnke;

(b) for the executive of the trade union to advise or actively support orinstigatean irregular
strike;

(¢) for an officer of the trade union not to
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In the absence of any enforced statutory definition, the courts have tried to fill this gap. The
judicial interpretation of the expression ‘unfair labour practice’ has given rise to two main
views, viz., the narrow and the extensive.

A. Narrow View

Some of the early adjudicators confined the expression ‘unfair labour practice’ to trade union
activity. In other words, ‘no trade union activity, no unfair labour practice.” This view was
evidently supported by the provisions of Section 28 K of the Trade Unions (Amendment)
Act, 1947. However, later decision makers refused to accept the narrow interpretation onat
least two grounds. First, if unfair labour practice is confined merely to trade union activities,
then the worker who is not the member of any union and as such, having no trade union
activities will not be entitled to any relief under the Industrial Disputes Act, 1947 when heis
discharged. The result will be that either the employer would try to engage non-union men
or that non-union men will be forced indirectly to join a union. This will be in the words
of the tribunal, an interference with the natural rights of workmen. Second, the narrow
interpretation limits the scope of tribunal'’s jurisdiction to intervene only in cases where the
management has dismissed or discharged workmen for trade union activities.

B. Extensive View

A few of the earlier decisions and later decisions generally emphasize extensive view. For

instance, Shri A G Gupta in Alexandra Jute Mills Ltd v. Their Workmen' illustrated unfair
labour practice:

any order made in bad faith with an ulterior motive arbitrarily or with
harshness is an instance of unfair labour practice.

There are other illustrations, e.g., hasty action of company without giving the employee
any notice or holding an inquiry provided that the refusal by an employer to permit his
workmen to engage in trade union activities during their hours of work shall not be deemed
to be unfair practice on his part. And Section 32A of the Trade Unions (Amendment ) Act,
1947 prescribed the penalty for committing unfair labour practices. Thus it provides that ‘(1)
any employer who commits any unfair practice set out in Section 28 K shall be punishable
with fine which may extend to¥1,000. (2) Where a criminal court imposes a fine, or confirms
in appeal, revision or otherwise a sentence of fine imposed on an employer for committing
an unfair labour practice set out in clause (c) or clause (d) of Section 28 K, it may when
passing judgement, order the whole or any part of the fine to be applied in the payment to
any person as compensation for lessor injury caused by the unfair practice.”

The Code of Discipline, 1958 contains a list of unfair labour practices to be avoided by
unions and management:

(1) Management agrees... not to support or encourage any unfair labour practice such as:

_‘—-"-—'

' Alexandra Jute Mills Ltd v. Their Workmen, (1950) [ LL] 1261.

-
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(a) interference with the rights of employees to enrol or continue as union meml?erS;
(b) discrimination, restraint or coercion against any employee because of recognized
activity of trade unions; and il
(c) victimization of any employee and abuse of authority in any form.
(2) Unions agree to discourage unfair labour practices such as:
() negligence of duty; :
(b) careless operation;
(c) damages to property; ‘,
(d) interference with or disturbance to normal work, and

(e) insubordination.

uld
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4. Toencourage or discourage membership in any trade union by discriminatin

10.

11.

12.
132
14.
15.
16.

g against
any workman, that is to say:

(a) discharging or punishing a workman, because he urged other workmen to join or
organize a trade union;

(b) discharging or dismissing a workman for taking pa-t in any strike (not being a
strike which is deemed to be an illegal strike under this Act);

{c) changing seniority rating of workmen because of trade union activities;

(d) refusing to promote workmen to higher posts on account of their trade union
activities;

(e) giving unmerited promotions to certain workmen with a view to creating discord
amongst other workmen, or to undermine the strength of their trade union;

(f) discharging office-bearers or active members of the trade union on account of their
trade union activities.

To discharge or dismiss workmen
(@) by way of victimization;
(b) notin good faith but in the colourable exercise of the employer's rights;

(c) by falsely implicating a workman in a criminal case on false evidence or on
concocted evidence;

(d) for patently false reasons;

(¢) on untrue or trumped up allegations of absence without leave:

(f) in utter disregard of the principles of natural justice in the conduct of domestic
inquiry or with undue haste;
(2) for misconduct of a minor or technical character, without having any regard to the

nature of the particular misconduct or the past record or service of the workman,
thereby leading to a disproportionate punishment.

To abolish the work of a regular nature being done by workmen, and to give such
work to contractors as a measure for breaking a strike.

To transfer a workman mala fide from the one place to another,
following management policy.

To insist upon individual workmen, who are on a legal strike,
bond, as a pre-condition to allowing them to resume work.
To show favouritism or partiality to one set of workers regardless of merit.

To employ workmen as ‘badlis’, casuals or temporaries and to continue them as such

for years, with the object of depriving them of the status and privileges of permanent
workmen.

under the guise of

to sign a good conduct

To flischarge or discriminate against any workman for filing charges or testifying
agamnst an employer in any inquiry or proceeding relating to any industrial dispute.
To recruit workmen during a strike which is not an illegal strike.

Failure to implement award, settlement or agreement.

To indulge in acts of force or violence.

To refuse to bargain collectively, in good faith with the recognized trade unions.
Proposing or continuing a lockout deemed to be illegal under this Act.
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an employee is appointed temporarily for successive fixed tenures with artificial breaks in
between s0 as to deny the employee the right to claim permanent appointment, such action
would be an unfair labour practice within the meaning of the phrase in Section 2(ra) of the
Act. Section 2(ra) says that unfair labour practice means any of the practices specified-in the
Fifth Schedule the Act. The Fifth Schedule to the Act contains a list of unfair labour practices
which have been classified under two heads, namely:

(I) on the part of the employer and trade unions of employers; and

(Il) on the part of the workmen and trade unions of workmen. The principle that we have
referred to earlier finds place in Item 10 of Part I under which:

‘to employ workmen as ‘badlis’, casuals or temporaries and to continue them
as such for years, with the object of depriving them of the status and privileges
of permanent workmen,’ 1s an unfair labour practice.

In other words, before an action can be termed as an unfair labour practice, it
would be necessary for the labour court to come to the conclusion that the badlis, casuals
and temporary workmen had been continued for years as badlis, casuals or temporary
workmen, with the object of depriving them of the status and privileges of permanent
workmen. To this has been added the judicial gloss that artificial breaks in the service
of such workmen would not allow the employer to avoid a charge of unfair labour
practice. However, it is the continuity of service of workmen over a period of years which
is frowned upon. Besides, it needs to be emphasized that for the practice to amount to
unfair labour practice, it must be found that the workmen had been retained on a casual

or temporary basis with the object of depriving the workmen of the status and privileges
of a permanent workman.

'l;he aforesaid view was reiterated in Krishna Lal v. General Manager, Haryana Roadways,
Rohtak”. The Punjab and Haryana High Court held that where the services of a workman
are terminated before the expiry of 240 days in order to give artificial break for a few days

and after some time, he is again re-employed, it amounts to unfair labour practice under
Section 2(ra) of the Industrial Disputes Act, 1947.

.(?ontraven]%ion of Model Standing Orders — an unfair labour practice. n R P Sawant
v. Bajaj Auto Ltd."°, the Bombay High Court held that the contravention of the Model Standing

Order is an ux.afair labour practice within meaning of item 9 of Schedule IV in respect of
which industrial court was competent to grant relief to the complainants.

Section 2 (va) read with the Fifth Schedule of the Amendment Act also enumerates the
following unfair labour practices on the part of workmen and their trade unions:

1.

To advice or actively support or instigate any strike deemed to be illegal under this Act
23

To'advice wor}<men in the exercise of their right to self-organization or to join a trade
union or refrain from joining any trade union, that is to say:

;——"’-/
¢ 2011 LLR 359.

192001 LLR 935.
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(a) for a trade union or its members to picket in such a manner that non-striking
workmen are physically debarred from entering the work places; ;
(b) to indulge in acts of force or violence or to hold out threats of intimidation in
connection with a strike against non-striking workmen or against managerial
staff. .
3, Forarecognized union torefuse to bargain collectively in good faith with the employer.
4. To indulge in coercive activities against certification of a bargaining representative.
5. To stage, encourage or instigate such forms of coercive actions as wilful ‘go slow’,
squatting on the work premises after working hours or ‘gherao’ of any of the members
of the management or other staff. :
6. To stage demonstrations at the residences of the employers or the managerial staff
members. e
7. To incite or indulge in wilful damage to employer's property connected wi e
industry. W :
8. To indulge in acts of force or violence or to hold out t!ueats of intimidation against
any workman with a view to prevent him from attending w?r.k. gt
The commission of aforesaid unfair labour practices are prt?}\tx‘b:)tled ux:jierrsemm::?j 5
and whosoever commits any such unfair labour practice is purnis a te 1:1'\ch A
of the Industrial Disputes (Amendment) Act, 1982 with imprisonment W y

6 months or with fine which may extend to 21,000 or with both.
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Bank Ltd v. Employees of Bharat Bank Ltd", has, however, defined the word “victimization’
to mean:

a certain person has become a victim, in other words, that he has been unjustly
dealt with.

The aforesaid meaning was followed in Bharat Iron Works v. Bhagubhat Balubhai Patel™s,
wherein the Supreme Court observed that a person is victimized, if he is subjected to
persecution, prosecution or punishment for no real fault or guilt of his own, in the manner,
as it were a sacrificial victim. The Supreme Court said that victimization may partake various
types. For example, pressurizing an employee to leave the union or union activities, treating
an employee unequally or in an obviously discriminatory manner for the sole reason of
his connection with union or his particular union activity; inflicting a grossly monstrous
punishment which no rational person would impose upon an employee and the like.

The Supreme Court in Workmen of M/s Williamson Magor and Co. Ltd v. M/s Williamson
Magor and Co. Ltd," accepted the normal meaning of ‘victimization’, namely, being the victim
of unfair and arbitrary action, and held that there was ‘victimization of the superseded
workmen. The tendency of the Court to safeguard the interest of workmen, is also evident
from the observation of the Court, that whenever, the word ‘victimization’ can be interpreted
in two different ways, the interpretation which is in favour of the labour should be accepted
as they are the poorer section of the people compared to that of management.'®

Justice Dhawan in L H Sugar Factories & Oil Mills (P) Ltd" expressed the view that
what are unfair labour practices or victimizations is a question of fact to be decided by the
tribunal upon the circumstance of each case. However, from the mere fact that the concerned
workmen were office-bearers of the union, it cannot be inferred that the company was

actuated by any improper motive to victimize them when the charge of misconduct was
proved against them.'®

Ludig Teller has enumerated and given seven instances where the employees may
be held guilty of unfair labour practice. These are, for instance, sit down strikes, to compel
members to join the union, strikes in violation of collective bargaining agreement, strike
during ‘cooling-off’, obstruction of lawful works, the commission of misdemeanours in
connection with labour disputes, unlawful picketing, etc.

In RBS Jain Rubber Mills'?, the tribunal listed the following as outward manifestation
to be taken into account for victimization or unfair labour practice:

1. Discrimination between workers
Singling out union leaders or members

2
3. Anti-union statement made at the time of discharge or shortly prior thereto
4. Relative significance of the alleged infraction

'3 Bharat Bank Ltd v. Employees of Bharat Bank Ltd (1950) LL] 921.
% Bharat Iron Works v. Bhagubhai Balubhai Patel AIR 1976 SC 98.

5 gé’k'm’" of Ms Wiilliamson Magor and Co. Ltd, v. M/s Williamson, Magor and Co., Ltd, (1982) 1 LLJ 33
) :

'i Id. at 38.

:’ LH Sugar Factories & Oil Mills (P) Ltd v. State of UP, (1961) 1 LL] 686.
: Brown Co. Ltd v. Their Workmen, (1959) 1 LLJ 450.

'9 RBS Jain Rubber Mills* (1968) 1 LLJ vii (Journal Section).
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5. Whether others ever committed the same infraction without similarly being punished
to the extent of discharge

6. Failure without explanation to introduce specific evidence in support of a general
accusation or reason for discharge or to call witnesses who have personal knowledge
of the basis of denial

7. Failure of the employer to hold an investigation

g, Failure *o afford an employee the opportunity to defend himself

9. Uneven application of the company’s rule

A. Proof of Victimization

 timization ‘is a serious charge by an employee againstan employer, and, therefore, it must
Z;c;rn;perly and adequately plgcead)éd, giving all particulars upon which the Fharge_xs b;?d,
to enable the employer to fully meet them. The charge must not be vague or indefinite, being
as it is an amalgamation of facts as inferences and attitudes. :I'l\e fact ‘that t];ere 15 a \;:u;r;
espousing the cause of the employees in legitimate trade union activity and an employ
is a member or active office-bearer thereof, is per se no crucial instance.

B. Burden of Proof

The onus of establishing a plea of victimization Yvﬂlbe upon the pers«:;t pl‘;eg)ix:‘gv g.a S;:lnhc:l :
charge of victimization is a serious matter reflecting toa degree, ubp;on ta:; sts SR
of the employer evidenced by acts and conduct, these have to ﬁe;s s m¥ough. o
sure evidence. Mere allegations, vague suggeshons and msuu.xah eod e enis
particulars of the charge brought out, if believed, must be v::jg &, oY
conclusion should be reached on a totality of the evndenc.e produc d e
Again, victimization must be directly cox.mecte_d with t;he :ec:e‘gs o s
employee inevitably leading to the penal a.chon‘mth.outf 1@ nec s
charge against him... A proved misconduct is antithesis of vicmiza

industrial relations.”

- 23 i trial tribunal can
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i strial
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X Bharat Iron Works v. Bhagubhai, AIR 19763028
2 Id. at 102.

2 Ibid.
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963 2 LLJ 429.
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his trade union activities, the tribunal would be entitled to give adequate protection 5
the employees by ordering his reinstatement, or directing in his favour the payment of
compensation. But if the inquiry has been proper and the conduct of the management
in dismissing the employee is not mala fade, then the tribunal cannot interfere with the
conclusions of the inquiry officer, or with the orders passed by the management after
accepting the said conclusions.

In Bengal Bhatdee Coal Co. v. Singh®, the Supreme Court ruled:
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[T]here is no doubt that though in a case of proved misconduct, normally the
imposition of a penalty may be within the discretion of management, there may
be cases where the punishment of dismissal for the misconduct proved may
be so unconscionable or so grossly out of proportion to the nature of offence
that the tribunal may be able to draw an inference of victimization merely
from the punishment inflicted.

The Supreme Court in Hind Construction and Engineering Co. Ltd v. Their Workmen®
has put the position of law as follows:

It is now settled law that the tribunal is not to examine the finding or the
quantum of punishment because the whole of the dispute is not really open
before the tribunal as it is ordinarily before a court of appeal. The tribunal's
powers have been stated by this court in a large number of cases and it has
been ruled that the tribunal can only interfere if the conduct of the employer
shows lack of bona fides or victimization of employee or employees or unfair
labour practices. The tribunal may, in a strong case, interfere with a basic
error on a point of fact or a perverse finding, but it cannot substitute its own
appraisal of the evidence for that of the officer conducting the domestic inquiry
though it may interfere where the principles of natural justice or fair play have
not been followed or where the inquiry is so perverted in its procedure as to
amount to no inquiry at all. In respect of punishment it has been ruled that
the award of punishment for misconduct under the Standing Orders, if any,
is a matter for the management to decide and if there is any justification for
the punishment imposed, the tribunal should not interfere. The tribunal is not
required to consider the propriety or adequacy of the punishment or whether
it is excessive or too severe. But where the punishment and the past record
are such, as no reasonable employer would ever impose in like circumstances,

the tribunal may treat the imposition of such punishment as itself showing
victimization or unfair labour practice.

_‘_-—-’-/
5 Bengal Bhatdee Coal Co. v. Singh, (1962-63) 24 FJR 406.

% Hind Construction and Engineering Co. Ltd v. Their Workmen, AIR 1965 SC 917 (1965) 1 LLJ 462.



