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INDUSTRIAL DISPUTES ACT, 1947

CHAPTER-I
PRELIMINARY

istorical Background, Objects and Reasons.—

The history of trade union movement highlights clearly conflict of interests between
 capital and labour, between haves and haves-not from the years together constantly giving
to various trade or industrial disputes against the exploitation of the labour by the
italists. It is only after a great strife the workers succeeded in achieving the legal status
 of their unions in 1871 in England and in 1926 in India. In order to provide appropriate
relief in cases of industrial disputes our welfare state further codified Industrial Disputes

~Act in 1947.

In order to restate the objects of the Act! in the present socio-political economic
conditions in our country the Supreme Court peeps in to the history of the law of industrial
disputes in India and brings out the real philosophy of the Act, and observes that the
history of the legislation with respect to the industrial disputes shows that for the first
time in the year 1920 the Trade Disputes Act, was enacted which provided for Courts of
enquiry and Conciliation Boards and forbade strikes in public utility services without a
e Act did not make any provision for any machinery for

statutory notice in writing. Th
setting of industrial disputes. The said Act was repealed and replaced by t.he Trac.ie
Disputes Act, 1929 which started the State intervention in the settlement of mdu.strfal
disputes. This Act, was amended in the year 1938 aumo'risir_\g the Cenm.:l and l"mvma.::
Governments to appoint Conciliation Officers for mediating in or promoting the mduls‘tl:.
disputes. Shortly thereafter the Government of India promulgated the Defence of t}::
Rules to meet the exigency created by the Second World War. _Rule 81-A gave powers t:ed
Government to intervene in industrial disputes and was mlendgd to mefi'e P o);
remedies for industrial disputes by referring them compulso‘nly tc:l c;ncx :‘::::m
adjudication by making the awards legally b'mding' (.m'the partfesdianﬁ Y l:oceed 5 g:
strikes and lock-outs during the pendency of the conciliation or adju Tkeodn ‘shkh s
The Industrial Employment (Standing Orders) Act, 1946. was ?::s i e
provision for framing and certifying of standing orders covering vart
conditions in the industry- B
The Industrial Disputes Bill was introduced in the Central lc%xi:h[;':fmce il
g1 Lo suinder B2 . pﬁnciP1§ Of:su:fc? 1;32; concerning industrial
Rules and also t:ertain pr;:i:ions of the Trade l?tspumhl 19;7 e la\; wﬂh
2;:::: ‘f.;:r:hle:lln%v;.asﬂ*:: present Act was enacted with the objects a3 referred to heretn

: R i
i investigation of industrial disputes, the
above and provided machinery and forum for the investiga eI
settlement for purposes ence

analogous and incidental thereto. The emerg

i i 1 ety Lid, and another, 1999
1. Ajaib Singh v. Sirhind Co-operative Marketing-cum-Processing Service Society
SCC (L&S) 1054 ;

[903]




 and cordial relationship

g the service conditions
- conditions of industrial
by the process, to bring
teﬁgmdﬂcﬁve activity of the
country in its turn, helps to
: °"12' to make provision for

LS to achieve Co-Operauon
essential for maintenance of
 provides to ensure fair terms to
er and the employees so that the large

f Dimakuchi Tea Estate v. The
L of the salient provisions of the
‘the Act are:

d preserving amity and good
tes, between employers and

and workmen, with a right
or federation of trade unions or

, present and futu Delations; ‘employers and workmen—
; ; on between the workmen as such and th'e
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Again dealing with the obj i

jects of the Act in Budge Bud icipali
\ o ge Municipalit 3
?,_pprer:; lsourt sald,. When our Act came to be passed, labour dispuf;‘:a;a:’ tze
assum e :fn propv:tuons and there were clashes between workmen and employreer: u)':
r ces. We assume that it was to meet such a situation
; : n that the Act was enacted
:and itis cons?quent.ly necessary to give the terms employed in the Act referrin :\:csud;
disputes as wide an import as reasonably possible.” :

‘ In order to understand the objects of the Act it is necessary to examine the salient
_provisions of the Act and the definitions of the expressions used in the different pmvisilo:s
of the Act as contained in Section 2 of the Act. All the provisions must be read together to
find out the intention of the legislature. Industrial peace and the smooth supply to the
community are among the aims and objects the Legislature had in view, as also the nature,
variety, range and area of disputes between employers and employees. These factors must
inform the construction of the provisions.# All the provisions of the Act are geared to
secure and preserve industrial peace by regulating the relations of employers and workmen
resulting in the social and economic upliftment of labour, increased productivity and in the
ultimate analysis, national prosperity.

It has been very correctly observed by the Chief Justice of India, that the Act seeks to
provide for in the interests of industrial peace and harmony between the employers and
employees so that the welfare of the nation is secured. The result is that we have to turn to
the preamble to find the object of the Act itself, to the legislative history of the Act and to
the socio-economic ethos and aspirations and needs of the times in which the Act was

5 If the preamble is read with the historical background for the passing of the Act, it
is manifest that the Act was introduced as an important step in achieving social justice. The
Act seeks to ameliorate the service conditions of the workers, to provide a machinery for
resolving their conflicts and to encourage co-operative effort in .the service of th.e
community. The history of labour legislation both in England and India alsoVshows that it
was aimed more to ameliorate the conditions of service of the labour in org?amsedl activities
than to anything else. The Act was not intended to reach the personal service which do not

depend upon the employment of a labour force.”®

It has been observed by the S
Narain Pandey,” that the Industria
purpose of pre-empting industrial tensions, ;
and setﬁngl:::p the necessary infrastructure so that ene;gx Sl
not be dissipated in the counter-productive battles_ an as;:l il
create a climate of goodwill‘ Industrial Courts, while ad,uChc:i g5 e s
e wmkme: : ltherefol‘c:'«:)n ::l:n:te ;;;\en jue::ice is the buzzword in the
consonance with the purpose the 1aw’ seeks to- Sl S i
mantst:r of adjudicatiol:l under the Industrial Disputes A;t, :_-lo ;;o:;lse‘;eof & :’m J:esf:ra“
the part of the superior courts to make them apply t. ? el S

i ically. Rendition of justice would bring within its puf'\ ie ) glmled i S i
g‘:: t: ;‘u:n aid not what can be given to him in law. A personis not en

; The Workmen
State of Bombay V- Hospital Mazdoor Sablha, AIR 1960 SC 610,
of ISIv. The ‘Management of 151 AIR 1976 SC 145. L s

wrace Board v. A. Rajappa
Bangalore Water Supply and Sewerage : £l
Ba:gnlore Water Supply case, AIR 1978 at p. 553 eint hers, AIR 1978 e

Bangalore Water Supply and Sewerage Board v- A K
2006 SCC (L&S) 250.

upreme Court in UL.P. State Brassware Corpn. V. Uday
| Disputes Act was principally established for the

providing the mechanics of dispute resolutions
es of partners in production may
industrial justice may

AIR 1953 SC at p. 61;

Nows



ent decisions® of the § :
: upreme
licy dedslons of the Government ix(\) ':;t,
tion, privatisation and outsourcing, i:

ressions, clauses
dustrial disputes

d, ot‘l‘\e Views expressed by all concerned and

G Ton Iabot.xr, it was considered necessary to

[ of o r.ade Umom.Act, 1926 and the Industrial

v usuyo: npaﬁ ;l:lhlx;vg elllsealmy industrial relations, effective

L enne v R:lx;d.f‘mally, expeditious settlement

= tions Commissions with labour

. 7»'1'108(21““,i > deasio. ) appeals would lie only to the Supreme

ili@t ofusmthe abostputes (Amendment) Bill 1988 had been

e ve observat'lons and had been introduced in
1 tl’esough : amend provisions of the above two Acts.

e & e Pmmcov ue tﬂip?:;l;;;f public opinion against it. The

roposals for amendmen :
t amendments in tl:se‘::tuﬂy on the issues on which consensus
the main amendments were made and enforced with effect
workmen in supervi are in relevant sections dealing with
, Grievance Redressal ;Pacf')" direct reference to Labour
Industrial Tribunals, E achinery, eligibility of Presiding
5 to execute their awards as 3 dacee e @ e of Labour Courts or
r the appropriate Gove, as a decree of a Civil Court, and specific
! d maitionsr;:::‘;;,:;n nt::ke rules regarding the salaries
b::‘e,Na-ﬁo ATl o1 erc. ent of the Presiding Officers of
e s
ir. It has al.so::;‘le of India. The Act has been extended
and Lakka Di 1 extended to Union Territories of Goa,
ve, Minicoy and Amindivi Islands.2

State of Karnataka, 2006 SCC (L&S) 133.

< ;
(VI 1965).Fordehdssee2nd8dn.oﬂhisbook,pp,385-86-

or contract,—

! fai ds and figures ins
Certain WO > Section 2 (w.e.f. 19.12.1964).

" of 1984. See Section 29
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Secl i y P
tion 2. Defuuhons In this AC[, unless there Isan “llllg repugnant in the subject
]

(a) "appropriate Government" means.—

(i) in relation "
B onby o un:;l’c:r:{elr;i:ﬁ:::l Disputes concerning 13[* * #] any industry
. y of the Central G 141%ss

railway company ls[OfCOnceming L | Government *[***] or by a
this behalf by the Central Governme}r'\tlﬁ[- .C(-)]n lro.l led industry as may be specified in
concerning [18[a Dock Labour Board or in relation to an Industrial Dispute
Workers (Regulation of Emplo ard established under Section 5-A of the Dock
Finance Corporation of India Ehn)iltm;?t) . e (? of 1948), or ¥[the Industrial
1956], o the E : ed formed and registered under the Companies Act
, or the Employee's State Insurance Corporation established under Section 3 ¢

the Employees State Insurance Act, 1948 (34 of 1948), or the Board of rlffstezi
;‘::32;‘:::: :’c‘?e;gie;t(l:f:\ 3;/*1.9(::8 the Coal Mines Provident Fund and Miscellaneous
S Tmst’ees consnol ; ()j, or lhg Central Board.of Trustees and the State
Employees' Provident Fl e er'semon e quwn R oape sl of O
p.0) . und and Miscellaneous Provisions Act, 1952 (19 of 1952).
[ : 1%, or the Life Insurance Corporation of India established under Section 3 of the
Life Insu.rance Corporation Act, 1956 (31 of 1956), or ?![the Oil and Natural Gas
Corporation Limited registered under the Companies Act, 1956 (1 of 1956) or the
Deposit Insurance and Credit Guararitee Corporation established under Section 3 of
the Deposit Insurance and Credit Guarantee Corporation Act, 1961 (47 of 1961), or
the Central Warehousing Corporation established under Section 3 of the Ware
Housing Corporations Act, 1962 (58 of 1962), or the Unit Trust of India established
under Section 3 of the Unit Trust of India Act, 1963 (52 of 1963), or the Food
Corporation of India established under Section 3, or a Board of Management
established for two or more contiguous States under Section 16 of the Food
Corporation Act, 1964 (37 of 1964), or 2[the Airports Authority of India constituted
under Section 3 of the Airports Authority of India Act, 1994 (55 of 1994), or a
Regional Rural Bank established under Section 3 of the Regional Rural Banks Act,t
1976 (21 of 1976), or the Export Credit and Guarantee Corporation Limited or the
Industrial Reconstruction Corporation of India Limited)], or Z[the Banking Service
Commission established, under Section 3 of the Banking Service Commission Act, 1975,
or[?* an air transport service, or] Z[a banking or an insurance company, 2 mine, an
erted by Act 10 of 1963, Section 47 and Schedule II, Part II have

been omitted by Act 36 of 1964, vef.19
The words "by the Federal Railway Authority omitted b

Ins. by Act 65 of 1951, Section 32. )
The vzrords “operating a Federal Railway” omitted by the AL 19305.’2
Ins. by Act 47 of 1961, Section 51 and Sch. 11, Pt. 1 (w.e.f. 1.1.19 ).
Subs. by Act46 of 1982, Section 2 (w.c.:. 2:.]80.119‘;5945)i

2 4 fl996,$eclion2(wc..l 0. i 3 . =
i:zs‘:g'r;cgoi l;e “Indian Airlines" and »Air India" Corporation ﬁub%y&m's‘:g:; Szet;:lu:f
of the Air Corporation Act, 1953 (27 of 1953); omutted by Act 24 0 ,
11.10.1995).
Subs. by Act 24 of 1996, Sectf'on 2 (w.e.;'. ;::gizg
Subs. by Act 24 of 1996, Section 2 (w.e.f. 21.5% Mgd o TR

42 of 1975, Section 29. This Act was y

s of the later Act.
Ins. by Act 24 of 1996. Section 2 (w.ef. 11..10‘19.95)‘ >
Subs. by Act54 of 1949, Section 3 for "a mun¢, oil-field".

y the A0, 1946

nd recacted as Act 44




Z[major POrt, any company: in which not less
:meml is held by the Central Covemmem
corporation referred to in this clayse, established p,

t, or the Central public sector undertakin, .

prii cipal undertaking and autonomous bodiegs'
ernment, the Central Covemment, and]

‘ at‘qstnfal‘,di'SP“'er including the State Ppublic sector

fes set up by the principal- undertaking ang

ntrolled’ by the State Government, the State

se ofa dispute between a contractor and the contract labour

_ ‘any industrial establishment where such dispute

>riate Government shall be the Central Government or the State

= :l‘&"?‘may be, which has control over such industria]
bekf"rs Union v. Tata Memorial Centre?® the concept of

s been discussed by the Supreme Court with reference to its

' basic question in this case was as to whether or not the State
Government for the purposes of application of Section 2

.non of Trade Unions and Prevention of Unfair Labour

Indu.sl:nal Dlsputa Act, 1947 defines "appropriate Government'

‘ "t%le Indl.!strial Disputes Act, the Central Government is the
vernment in relation to industrial disputes concerning the industries
{ 2(a) (i)and for the industries carried on by or under the authority
e t’Exdudmg these two categories of industries in relation of any
itis the State Government which is the appropriate Government.

State of Bihar, the Supreme Court observed that the

e aumomt to the aut!:or‘ity such as an agent or servant
g th“%’ such as a principal or master. The question
o st e State m:xst depend on the facts of each case. The
definition of the employer” under the Act on the contrary
authority of Government means either

s _deparhnenta] of the Government such as the Posts and
Or one carried on b}' suchd

x is Hindustan Aeronautics Ltd, v. Workmen®!. The
Heavy Engg. v. Mazdoor Union and observed : "The

964, Section 2 (w.e.f. 19.12.1964'
0, Section 2 (we.f. 15.9-2010))‘.
2(wef. 15.9.2010).
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workers were receiving their pay Package at Barrack
the officers of the company stationed there, If there wa
at Barrackpore where a considerable number of workmen were working th

Government concerned in the maintenance of the industrial peace wasgthce\ii!:tﬂ;z:;z

GOVem t. The K'\‘IL‘“CL' th erefore, for ad udic tion of sucha d ute by the (;O\u.'ﬂ\() 0
men 7 , ica f /
] S iIsp r of

Pore and were under the control of
s any disturbance of industrial peace

In Rashtny{z» Mill Ma:door'Sangh V. Model Mills;* the Supreme Court held : "the fact
that the authorised controller is appointed by the Central Government and that he has to
work subject to the directions of the Central Government does not render the industrial
undertaking an agent of the Central Government and therefore, could not be said to be an
establishment engaged in an industry carried on by or under the authority of the Central
Government." It approved the view of the Calcutta High Court in Carlsbad Mineral Water
Mfg. Co. Ltd. v. P.K. Sarkar, that business which is carried on by or under the authority of
the Central Government must be a Government business. It was further held that in any
industry to be carried on under the authority of the Central Government it must be an
industry belonging to the Central Government, that is to say, its own undertaking.

The judgment in Rashtriya Mill Mazdoor Sangh was followed in Workers Union v.
Food Corporation of India,* holding that for the regional offices and warehouses which
were situated in various states, the State Governments were the appropriate Government
and not the Central Government.

In Air India Statutory Corporation v. United Labour Union,® the Supreme Court held in
this case that the Central Government was the appropriate Government. The Corporations
and companies held and controlled by the State Governments will be institutions of those
states within the meaning of Article 12 of the Constitution. A priori, in relation to
corporations and companies held and controlled by the Central‘Govemment, the
appropriate Government will be the Central Government. The Supreme Court observed :

d on deeper consideration, we are of the considered view that

"From this perspective an rpreted the wor g

the two-Judge Bench in Heavy Engg. Mazdoor Union case narrowly inte

"appropriate Government” on the common law principles which no longer bear any

relevance when it is tested on the anvil of Article 14." :

The question concerning the interpretation of the cgncept of hpi?f?:;gj;g:;ﬁ;
in Section 21 (1) (a) of the CLRA Act, 1970 and ixt\ Sgcnon 2(a) .Of ; :”-nv sl Lopae
Act, 1947 was subsequently referred to a Consmutfon Bench ;n' Am r(;"iswns e
Waterfront Workers.36 The Constitution Bench exfamxnefiltlt;?nr;:;:"! A}?"Pm ok e
judgments including those in Ramana Dayaram bh:fs“i ; .er u‘m e s

! i shravardi. 7

Indin,3 and Ajay Hasia v. Khalid Mujib Sehr kot
he Government companies, COrpo b

i me agents ¢ “the Central or

Court held that merely because : e
instrumentalities or agencies of the Gm.'ernment.:“:}y1 joogzen'ed . “Thus, it is clear that the
s. It was fur : .
overnment for all purposes. 5 ‘ernment is carrying on an
thiesrtii:: S whether an undertaking/ instrumentality of the Gove
cri

32. 1985 SCC (L&S) 154
AIR 1952 Cal. 6. »
L&S) Y '
;gg; Ssgg ((L&S; 1344 overruled on this point.
2001 SCC (L&S) 1121 followed.
(1979) 3 SCC 489.
1981 SCC (L&S) 258.




the p: ) - industry in question is carried on by or under
Government. If this aspect is kept in mind it would be clear that
ent will be the appropriate Government under the CLRA Act, 1970
R T 7

d industry in question is carried on by a Central Government

under the authority of the Central Government. Such an

elegation of power. This is a question of fact and has to be ascertained on the
n the circumstances of each case”.

due consideration of the rulings of the Supreme Court laid down in leading cases
ed the Supreme Court applied the principles to the facts of the case namely,
lospital Workers Union v. Tata Memorial Centre and held that even on the
t of control and management of the Hospital and the Centre, they are functioning
independently under the first respondent society. They cannot be said to be "under the
of the Central Government. In the circumstances the Court held that the State
mment was the appropriate Government for the first respondent for the purposes of
Industrial Disputes Act, 1947 and consequently the MRTU Act. The Division Bench has
clearly erred in its consideration of the judgment in SAIL case. Thus, the appeal was
allowed and the order passed by the Industrial Court as confirmed by single Judge was
In Delhi International Airport (P.) Ltd. v. Union of India,®® the Supreme Court while
considering the definition of *appropriate Government" as contained in Industrial Disputes
ﬁct, 19?7 observed that : Firstly, the Central Government is the "appropriate Government"
mxelatmn to any industrial dispute concerning any industry carried on by or under the
authority of the Central Government. Secondly, the Central Government is the "appropriate
Govemnmnt" in relation to industrial disputes concerning AAL Thirdly, the Central
Govemment is the "appropriate Government" in relation to industrial disputes concerning
an air lrafﬁc service. Thus, if DIAL's industry is carried on "under the authority" of the
Central Wl’ if the dispute in question can be said to concern AAI, or the dispute in
quejﬁoncanbe said to concern an "air transport service”, then the Central Government is

the “appropriate Government" both under the ID Act and CLRAA.

oy T these appeals,the validity ofthe Notification dated 26.7-2004 ssued by the Centrl
Vemﬂ;l;ent under‘ Sect}on 10 (1) of CLRAA was assailed by AAI and DIAL. It was also
urged that the Notification dated 26-7-2004 cannot bind DIAL. It was further contended

eu:::gm is not an agent of AAl and DIAL cannot be considered as a "delegate” of such an

o We ?\ave :refully heard the learned Counsel for the parties and perused the written
missions filed by them. In our considered view, the Central Government is the
appropriate Government for DIAL for the following reasons : .

e :a)l lél;:L could not hav:e entered into a contract with AAI without approval of the
emment according to the mandate of Section 12-A of the AAI Act. In this view

39. (2012) 15CC (L&S) 133.
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of the matter, it is abundantly clear th
at DIA
Central Government. Lt

unctions "under the authority" of the

(ii) AAI clearly acts under the authori
] ity of the Central Government
d
under the authority of AAI because of its contract with DIAL. Then it c:: bD;AL wis
stated that DIAL works under the authority of the Central Government e

(iii) The privatisation of the airports does not mean that the "appropriate Gov 5
cannot be the Central Government, According to the Constitution Ben}c)h jud Htm.(fwtit
Court in SAIL, 40 the definition of “establishment” in CLRAA takes u: 1tsgxfT<‘)T2 g 115
private undertakings......" . Concerns about privatization are, therefore, unfounded e

(iv) Since industries concerning air transport service function under the authority of
the Central Government, and since AAI has transferred its “air transport serv)i,ce"
responsibilities to DIAL, the Central Government must be held to be the appropriate
Government for DIAL.

For the foregoing reasons, it is clear that the Notification dated 26-7-2004 was
equally binding on DIAL under CLRAA and, therefore, DIAL must abolish all contract
labour as per the terms of the notification.

We have no hesitation in coming to the conclusion that the Central Government
Notification dated 26-7v2004 is clearly binding and applicable to DIAL. DIAL's obligation
with regard to the contract labour in general is clear from the said notification. They are
liable to be regularised as regular employees of DIAL. DIAL has replaced many of the
workers with other trolley retrievers and it would be unrealistic to except DIAL to
regularise the employment of their current trolley retrievers and member of the workers
union alike and inequitable to leave the current workers jobless so as to make room for
erstwhile workers of DIAL.

In view of the peculiar facts and circumstances of these cases directing DIAL to
ho worked with DIAL till 2003 would be harsh,
therefore, in the interest of justice, we deem it
lakhs to each of the erstwhile 136 workers of
and in case any worker
amount. This

regularise services of trolley retrievers w
unrealistic and not a pragmatic approach,
proper to direct DIAL to pay rupees five e
DIAL who were working for them as trolley retrievers Q” 2003 Lo
has expired, then his or her legal heirs would be entitled to the :a(;;/remsmemem
compensation is pnid to the workers in lieu of their permanem ab:ﬁorl:; i i
with DIAL and their claim of back wages- This is in full and final settleme

claims of the erstwhile 136 workers of DIAL.

We direct DIAL to pay the amount to these =
three months after proper verification. In case thi: amc;ue r;m
the prescribed period, then it would carry interest at the
point till the amount is paid.

accordingly disposed Ot 1
ases, we direct the parti

136 erstwhile workers of DI/L \\'llhlirl
as directed, is not paid within
of 12% per month from that

od te he facts and
d of in the aforcmenhnmd terms. In t
e es to bear their own costs.

circumstances of these ¢

(aa) ‘Arbitrator’ includes an umpire;

(aaa) ‘Average Pay’ means the

eS rorkman—
average of the wages payable toa workm
40. SAIL v. Nation Union Wa r En o 2 2 d Gammon In L. v.
ammion India 7
P e Workers, 2001 5CC (L&S) 1121 and % . Y o
: Y "’S(,:'C (L’;.S) 25’2‘}:‘/10:&'11 : [ndira Gandhi Aurport DI Karamchari v ort 0,
Union of India, 1974 52 f TDI Ka Un
India, 20]10 LLR (SN) 214 (Del) affirmed




1y becomes payable if the workman haq
ar months or four complete weeks or twelye
{ case may be, and where such calculation cannot be
shall be calculated as the average of the wages payable
the period he actually worked.
i »V.‘DW‘,“ it has been held that sub-section (b) of
of retrenchment compensation to a workman which shall be
pay for every completed year of service or any part thereof
Average pay has been defined in Section 2 (aaa) of the Act and,
‘pay has to be determined strictly in accordance with the aforesaid
n the basis of some hypothetical calculation. Section 2 (aaa)
nt kin wage period for payment of wages. Clause (i) speaks of
_ and here wage has to be calculated by arriving at the average or
iplete calendar months. Clause (ii) refers to weekly paid workman where
1ld be the average or mean of four complete weeks. Clause (iii) deals
‘and in this case the average pay would be average or mean of
‘The fourth category would be a case where it is not covered
(1), (iii) and in this case'average pay shall be calculated as the
ible to a workman during the period he had actually worked.
Section 2 (aaa) is absolutely plain and clear and there is not the
I same. It is well settled principle that the words of a statute are
tood in the natural, ordinary or popular sense and phrases and sentences are
aceoxamg,to&eu grammatical meaning, unless that leads to some absurdity or
el the context or in the object of statute to suggest to the contrary.
Sttprenie Ourtmnsidemd various decisions and observed that the principle laid
td. v. Appellate Authority and Shri Digvijay Woollen Mills Ltd. v. M.P.
pplication for determining the retrenchment compensation under Section
Act as the words “average pay” occurring herein has been defined in Section
oncept of 26 working days was evolved having regard to the definition of the
Wor “"Wagfi 88 :venrvinASectionZ (s) of the Payment of Gratuity Act, which uses the
EXpIESIon Vaﬂ‘e‘n_lolmnmtswhich are earned by an employee while on duty or on leave.
M“tﬂms poartantion justification for importing the principle of 26 working
rinea ﬁﬁ?mpﬂ\:iaMn which is payable in terms of Section 25-F(b) of the
There is another important feature which deserves notice. Subsequent to decision it
{’m”l;lmmlm an explanation has been added after second pro?riso to Section 4 (2)
ayment of Gratuity Act namely “Explanation—In th £ onthly rated
employee, the fifteen days' wages shall be calculated by dividi s 4 5
oS S R i calculated by dividing the monthly rate of wag
2l éo Y sixand multiplying the quotient by fifteen”.
pEETe urt observed that by adding the explanation, the legislature has
brought the statute in line with the principle laid down inp]eewanl“; case aﬁd has given

41. (2007) 1 SCC (L&S) 792 ; Jeewanlal _'
Woollen Mills Ltd. v) m P Ltd. v. Appellate Authority, 1984 SCC (L&S) 753 ; Shri Digvi®y
. V. ra Pratap Rai Buch, 1980 SCC (L&S) 1944, dLsu'nguished.
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statutory recognition to the princi

; le evol - o
the "fifteen day" wages shall be ple evolved viz. that in case of monthly rated e

calculated by dividin
b ol : g the monthly rate of wages
o In)‘; zn:t :r;;i gmltlplymb the quotient by fifteen. But no such amendmeynl h; k;)ee‘:;bcs .
Isputes Act. This is an additional reasons for holding that t;\c pnnc?;)le ":
eo

lwenty-blx wor klllg days is not to b i fi ng >
i e ﬂp[‘l i t
2 ied for determini 2 the retrenchmen

- ;I':srsi(;rz; 1[: wast he}: th;}t]the view taken by the Labour Court is clearly erroneous in
2 e set aside. The High Court did not

s X a J g0 into the question and summarily

dn:.mn::ed the writ petition by one line order that the compensation offered to the workmar)\

was short of the amOUf\t actually due. It was held that the University had paid the

.retren.ch'mer.ﬂ Cf)mpcn?tlon to the respondent Dharampal in accordance with law and there

is no infirmity in the said order passed whereby his services were terminated.

mployee

(b) “award” means an interim or a final determination of any industrial dispute or of
any question relating thereto by any Labour Court, Industrial Tribunal or
National Industrial Tribunal and includes an arbitration award made under
Section 10-A;

“banking company” means a banking company as defined in Section 5 of the
Banking Companies Act, 1949 (10 of 1949), having branches or other
establishments in more than one State, and includes, The Export-Import Bank of
India, The Industrial Reconstruction Bank of India, The National Housing Bank
established under Section 4 of National Housing Bank Act, 1987 [the Small
Industries Development Bank of India), the Reserve Bank of India, the State Bank
of India #2[Corresponding new Bank constituted under Section 3 of the Banking
Companies (Acquisition and Transfer of Undertaking), Act, 1970 and any
subsidiary Bank as defined in the State of India (Subsidiary Banks) Act, 1959;]

“Board"43 means a Board of Conciliation constituted under the Act;

#Closure” means the permanent closing down a place of employment or part
thereof. The clause (00) defining the expression closure has been inserted by Act
No. 46 of 1982 with effect from 21-8-1984. Prior to this amendment there was no

definition of closure.

In J.K. Synthetics V. Rajasthan Trade Union Kendra and ofh
company had a lay off in 1983. According to the appellant the lay off
because there was a 100% power cut and the company’s Own gener s
repairs. Thereafter the company terminated the services of IIQ woxfkmcn wbxc : \t/aj
nelzessi.tated because of closure of a section of the nylon plant. This un;l halc: (;?‘ f, : k;):;n
because of huge losses and also because of Jack of power. Later on ar;f:t der 2 'l‘pm“on

_ The Trade Union filed a wrl
hed by the appellant company : i
:\;leZl:leer:;ti;?fhe tem)':inalion and retrenchment of the workr;wn Soncu:ﬁ; E\: ;izpz;\z‘
the workmen refused to re ity 2
1 el e e any filed a writ petition challenging the
proceeded on a strike. On 7-3-1983 the company

utional va o fu n oweu the writ

Yy i -8- the full Be ch alloweu t
constituti idi f Section 25-N. On 28-8 1983‘, hi ] BA ; =
Pel'lFO“n O“f lhelappl::ll:nt company and dismissed the writ petition flle-.i(b)f lh: h.’ade Union.
T I nion pre d udgment of th High Court.
hel |mdc U P ferred a Specia juds

ers,** where the appellant
became necessary
ators were under

| leave petition against the

42. Subs. by Act No. 40 of 1980. i
43, Industrial Disputes Act, 1947, Section 2(c).

44. 2001 SCC (L&S) 329.




ch erred in coming to the conclusion thyy
tion of closure. It became absolyte|
n whether there was a closure and Whetheyr
dustr ot must be remembered that at the time
ustrial Tribunal the term “closure” had not been
e cotloept of losuce was well known. Even prior to
1t company had been claiming that there was
the textile section of the nylon plant. They were claiming that
permanent discontinuance necessarily meant closure,

th.e award of the Industrial Tribunal, confirming the fi ndings
to the }!legal_shike and closure. The findings of the Tribunal that
termmated bemuse of closure and that there was no retrenchment
» g]_nge. However, the Single Judge held that in view of
: 01 workers would be entitled to full wages.
e Supreme Court abserved that the Division Bench has affirmed the findings of the
 Judge based upon the decision of Meenakshi Mills Ltd. case and these findings are
e Wbe dxslnrbed. Tlfe.Sfxpreme Court restored the judgment of Single Judge
mm&dﬁepmdm t of the Division Bench on certain matters regarding reinstatement
ez zmen W full wages and closure. Appe@lS were disposed of accordingly.
4,,,((2)) . “Conciliation Officer” means a Conciliation Officer appointed under this Act;
~ (e) “conciliation i i :
SR mg” means any proceeding held by a Conciliation Officer or
R\ /) T Y
(ee) ’ cordmlled‘mdustry” means any industry the control of which by the Union has
oy .'been/ ; dedamdr : by any Central Act to be expedient in the public interest :
- r"(f) @om’t“meama Court of Inquiry constituted under this Act;
e e e
(0] :'lne:i:t:l:ln t:fa:l‘, i:}l\dustry carried on by or under the authority of any
iﬁt’hoﬁty [ e Cer}tral Government or a State Government]; the
3o prescribed in this behalf or where no authority is prescribed the
: head of the department; -
(i) in relation to an industry carri
et IS ) carried on by or on behalf of ity, th
g ; Chief Executive Officer of that authorig- R
@) “executive” in relati ol
.- e On 10 a trade union, means the body, by whatever name
i IHEd’ Yool management of the affairs of the trade union is entrusted ;
independent” a :
i it ape‘s‘:‘n shall be deemed to be independent for the purpose of his
‘ imtme“ wimChmme _ dor o!her l_nember of Board, Court or Tribunal, if he is
Tmﬁblmuml .“m'ewid ity indm us::nal dispute referred to such Board, Court or
<hall ) i':‘:fy irectly affected by such dispute : provided that no
F R ependent by reason only of the fact that he is a share-

45. Workmen v. Ma .
forkmen an: Meenakshi Mills Ltd. 1992
geopkemen nd Sta, AIR 1963 SC 569 %92 SCC (LLS) 675 followed ; Express News Papers L ¥

ipraich Sugar Mills Ltd, v. Mazdoor Union, AIR 1957 5C
46.  Subs. by the A.O, 1948 for "Government in British India"
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holder of an i
st ans m;o.rporate.d cornpany which is connected with or likely to b
appwpria{e, c\;: mdustna;1 dispute; but in such a case he shall dxsclosz to th:
vernment the nat 5 5 .
i ature and extent of shares held by him in such

LM
industry”47 i
i tgs ;n'eam any business, trade, undertaking, manufacture or calling of
ploy Br3 an |ncluc?les any calling, service, employment, handicraft or industrial
occupation or avocation of workmen,

bSubsMuted Deﬁmtion of Industry.#8 “Industry” means any systematic activity carried
on ]y c::geratlon between ar} employer and his workmen (whether such workmen are
emp:y y su.ch employer dlret:tlyl or l?y or through any agency including a contractor)
for the productlon., supply or distribution of goods or services with a view to satisfy
human wants or wishes (not being wants or wishes which are merely spiritual or religious
in nature), whether or not—
(i) any capital has been invested for the purpose of carrying on such activity; or
(ii) such activity is carried on with a motive to make any gain or profit, and
includes—
(a) any activity of the Dock Labour Board established under Section 5-A of
the Dock Workers (Regulation of Employment) Act, 1948,
(b) any activity relating to the promotion of sales or business or both
carried on by an establishment, but does not include—
where such agricuhural operation is carried on
tivity (being any such activity as is referred to in
uch other activity is the predominant one;

(1) any agricultural operation except
in an integrated manner with any otherac
the foregoing provisions of this clause) and s

Explanation.—For the purposes of this su
include any activity carried on in a plantation
Plantations Labour Act, 1951; or

b-clause, “agricultural operation” does not
as defined in clause (f) of Section 2 of the

(2) hospitals or dispensaries; of
ch or training institutions; or

(3) educational, scientific, resear
nizations wholly or su

naged by orga
thropic service; O

tantially engaged
(4) institutions owned or ma: bstantially engag
in any charitable, social or philan

functions of the

(5) khadi or village industries; or
ts of the Central

the Government relat
s carried on b

all the activitie:
arch, atomic energy and sp

able to the sovereign
v the departmen
ace; OF

(6) any activity of
Government including
Government dealing with defence, rese
al or body of individuals,

(7) any domestic service; of
als, in relation to

ivi i fess

(8) any activity, being @ Pro .

if the number of persons employed by the in
such profession is Jess than ten; of

y an individu

i ctised b E
ion pra e Sy

dividu:

ion 2 ; 932 The
Act, 1947, Section 20, at) Act, No. 46 of 1952
)of the Industrial DISPECS (Axr:‘:tni;‘;cen notified by the Central

47, Industrial Disputes
force as @ date has

48, Substituted by Section 2 (€ €
definition has not been brought into

Government for enforcement.




ative society or a club or
loyed by the Co-operative
1activity is less than ten),

'been brought into force, our

.industry within the meaning
e, undertaking, manufacture

‘concept of industry by a process of
s of modern currents of socio-

sions given earlier held in Workmen
ndian Standards Institution,5 that an

meaning of Section 2 (j) only if there is

e former is engaged in business, trade,

s and later, in any calling, service,
avocation. Though undertaking is the

taken or any project or enterprise, inthe

ing an undertaking analogous to trade or

d as an undertaking analogous to trade or

a manner in which trade or business is

be casual nor must it be for oneself nor for
ployer and employees who associate

ion of material goods or material

‘ is profit motive or investment of
eatures an activity can be an undertaking
terial “that its objects are charitable o that

2 made, they are not distributed amongst
idized by the Government. Again it is nt
be a private individual. The Act in terms,
tes where the Government or a local authority O
2]t also makes no difference that the ma!erif‘il
ublic interest. The concept of public interest i
alues are fast emerging and old dying out

a, AIR 1960 5C 610.
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indeed so wid
. }:1 ;\ a;c::::tb;cl;ad and Fowprehensive in this spectrum and range that
edly fall within the category of industry are clearly design?jrz

subse ici
ag ;vbee pi:‘xbl::: bllt.'lte‘ral. In fact, whenever any industry is carried on by the Government, i
Ppublic interest, for the Government can act only in public interest. Wheth:r a:

acti y 1s carrie n p T T
lic in rest or not ca h
f ag g
vit: d on i ubli te 0! n, there ore, never be a criterion fo

In Th
ey :s VZ:::)’::;:}; l,ill(: M/;.nageme-n't of .S.I. having examined the legal concept of
o earlier decisions the Supreme Court proceeded to consider
whether the .actlvny of the institution can be characterized as an industry in the light of the
bfoad test discussed above. The institution prepares and publishes Indian skaniards on
dlfferent subjects and some of these Indian standards are also revised so as to keep abreast
w1th‘the latest developments in manufacturing and testing techniques and to im;rove ;he
gua!lty ‘of goods. Indian standards thus published are sold by the sales service of the
institution at its headquarters. The institution has also several laboratories for the
purpose of carrying out testing operations. It maintains libraries at the headquarters and
at the branch offices which render useful service to the subscribing members, the committee
members, the staff members and others.

The Supreme Court observed that it is clear from the resume of activities of the
institution given above that the undertaking of the institution answers the broad tests and
therefore must be held to be an industry. The activities of the Institution are carried onina
systematic manner and are organized or arranged in a manner in which trade or business is
ordinarily organized or arranged.

The térm “industry” has been the most controversial term in the field of labour
adjudication. Ever since the Industrial Disputes Act, 1947 has come into force the term
industry as contained in Section 2 (j) of the Act has been in process of interpretation. The
term has been variously interpreted by different judicial tribunals. Sometimes even entirely
different meaning has been given to the word. Such contradictory judicial pronouncements
have brought the meaning of the term in the state of confusion.
he Supreme Court has critically examined the
earlier decisions and has interpreted the term “industry” so as to cope wik.h the modern
socio-economic currentsand to keep pace with the 'mdust.rial d::avelopments in our country
in Bangalore Water Supply and Sewerage Board v. A.VRa]‘nppn,- wher{e ma:;er ;;r:; ::k:
special leave appeal under Article 136 of the Constitution of Ir;d:;: r?tm. e ey
High Court which rejected the contention of the Sewerage Boa;.lra 5 ate:j :; :5, ,: osmon;}f
within the scope of Section 2(j); wherein respondent employees challeng P!
fines by it and claimed protection.

n industry is a continuity,
isolated adventure, desultory

Under these confusing state of affairs t

is an organized activity, is a
excursion or casual, fleeting
en. Such is this common feature of a lradet busine?r,.xsi
1 or handicraft, service, employ‘ment, mdus}:na
‘undertaking’ cannot be torn oft. the words wi ::
k together and noscitur a socis1sa commonfsetwe
be read down to conform to the ‘restnctu ;
ds before and after. Nobody will tortur

It was observed that a
purposeful pursuit—not any
engagement motivelessly undert'ak
calling, manufacture—-mechamca.
occupation or avocation. The expressnofrl\
company it keeps. If birds ofafeafhel: oc! :
guide to construction, ’undertakfng mus
characteristic shared by the society of wor

53. AIR 1978 SC548.




.T’c&o&pentive endeavour between
employee, no industry, not as 3
major premise of the definition and
- industrial disputes and statutory

f industrial and labour disputes (Entry 22,

s to the investigation and settlement of

ustry has to be decided in this background and our
peace, collective bargaining, strikes and

e s?tule, be it remembered, has a welfare basis,

h protects labour, promotes their contentment and

 where production may be imperiled by untenable

chanism of the Act is geared to conferment or

‘ ¢ \according to a sympathetic rule of law, of the

* éﬂ‘mmgemmts and workmen. Its goal is amelioration

ipered by a practical sense of peaceful co-existence, o the

S ﬁs_’“ but restrains on laissez faire and concern for the

‘i' is legitimate to project the value-set of the

 reading the meaning of even pre-Constitution statute.

ity iples of sféte Policy which must guide the judiciary, like
2345 erpr all legislation. Statutory construction is not a
; the extent language and realism permit be filled

. Ba_mie"é.mﬁldmtbmkor]ose shape.”
! :m of IQSS_ions used in the definition of “industry””
i RS ie., capital and profit motive, statements of
ation in respect of industry, purposes and provisions of the
ell as foreign rulings, keeping in clear view the
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Directive Principles of Sta i

te Policy of our

B paste) country, hopefully to resol icti

e ) e edges, illumine penumbral areas, filling dynamic col ‘:e ot i

c ry judicial precedents the Supreme Court h S

industry” of wide import:—

: rulin
as laid down following principles holdin§

L “Industry’, as defined in Section 2(j) has a wide import.

st ((;)\ ;’\If;;eer: ((:})‘5);tematic activity, (i) organized by co-operation between employer
e direct and substantial element is chimerical), (iii |
o ' : merical), (iii) for the production
goods and services calculated to satisfy hu
! o 0c man wants
wxlshe.s, inot‘ splptual or religious but inclusive of material things or services geare:intg
.ce estia !:)1155, i.e,, making, on a large scale prasad or food) prima facie, there is a
industry in that enterprise. I i

(b) .A.bsence of profit motive or gainful objective is irrelevant, be the venture in the
public, joint, private or other sector.

. (c) T}.Ie true focus is functional and the decisive test is the nature of the activity
with special emphasis on the employer-employee relations.

(d) If the organization is a trade or business it does not cease to be one because of
philanthropy animating the undertaking.

1I. Although Section 2(j) uses words of the widest amplitude in its two limbs, their
meaning cannot be magnified to overreach itself.

(a) ‘Undertaking’ must suffer a contextual and associational shrinkage as
explained in Banerji and in this judgment; so also service, calling and the like. This
yields the inference that all organized activity possessing the triple elements in |
(supra), although not trade or business, may still be ‘industry’ provided the nature of
the activity, viz. the employer-employee basis, bears resemblance to what we find in
trade or business. This takes into the fold ‘industry’ undertakings, calling and
services, adventures, ‘analogous to the carrying on of trade or business’. All features,
other than the methodology of carrying on the activity, viz., in organizing the. co-
operation between employer and employees may be dissimilar. It does not matter, if on
the employment of terms there is analogy.

should not stop short of their logical reach in
f incongruity or outer sense of motivation for or
being Industrial peace,

nd workmen, the range
g less,

III. Application of these guidelines

invocation of creeds, cults, or inner sense Ot r
resultant of the economic operations. The ideology of lhe1 Act
i i i i tween employer a
regulation and resolution of industrial disputes be wa :
S deology. must inform the reach of the statutory definition, nothin

of this statutory i
nothing more.

(a) The consequences are A

(iv) co-operatives, (v) research instxt.ute

kindred adventures, if they fulfil the triple

from the scope of Section 2(j)- .

(b) A restricted category of professions, chixbs,.cq-op'erak;: ey

d little research labs, may qualify for exgmp_tnon if, in simp B

an o by the dominant nature criterion, subslantlve‘ly, nqm e

:::iertga::;g bz,t in minimal matters, marginal employees are hired withou

the non-employee character of the unit.

(ii) clubs, (nii) educational institutions,
projects, and (vii) other
cannot be exempted

(i) professions,
. s, (vi) charitable

tests listed in I (supra).

es and even gurukulas




employ.themselves, free or for smal]

aring in the purpose of cause, such g

c or doctors serving in their sparq

g at the bidding of the holiness

are supplied free or at nominai

remuneration or on the basis of master

s not an industry even if stray servants

ry or like undertakings alone arel
ental passion or project.

which qualify for exemption, others net,

, some of whom are not ‘workmen'’ as in

ents are not productive of goods and
tnature of the services and the integrated
the Corporation of Nagpur, will be the true
ry’ although those who are not ‘workmen’

us clauses, sovereign functions, strictly,
exemption, not the welfare activities or economic
'sovereign functions, if there are units which

ly severable, then they can be considered to

tly enacted legislative provisions may well

ries which otherwise may be covered thereby.
Lin the case the Supreme Court has overruled the

principles enumerated in this case. However, the

£

s &ﬁn:pumew of industry. Realising such effect of
istry”to the widest extent the Supreme Court visualized
ep to restructure the definition of industry presenting
is and antithesis disclosed in two decades.
: has redefined the term ‘industry’ to be
as contained in Section 2 (j) of the Act. The
ut it is based on the principles laid down by the
Supply case. However, it has excluded certain
e within the purview of industry in view of
4z Ff','fsmly case. As the substituted definition has
rinciples of law laid down by the Supreme Court in
d good and shall remain in force unless the case itself

r substituted definition is brought into force.
e v. Bombay Gymkhana Club Caterers and Allied

] ‘Qm standing orders relating to Indian Navy Sailors’
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petitioner Home, It is an integral part
rovide facilities and amenities which

which can be said to be
by the definition and t
Navy Sailors’ Home is
Disputes Act, 1947,

analogf)us to ‘the carrying on of trade or business would be covered
he profit motive is not essential for an industry. Therefore, Indian
covered within the ambit of industry as defined by the Industrial

The Dmsxors\aBench decision of the Bombay High Court in Indian Sailor’s Home Society
v.R.D, Tjulpule, where Indian Sailors’ Home Society was held outside the scope of
Industry is no longer good law as it was decided prior to decision of the Supreme Court in
Bangalore Water Supply case which overruled all the contrary rulings existing in this field.
Similarly activities carried on by the Karnataka State Road Transport Corporation have
been considered within the scope of industry by the Supreme Court in S. Govindaraju v.
K.S:R.T. Corporation and another.>® In accordance with principles laid down in Bangalore
Water Supply the High Court of Bombay in Shri Cutchi Visa Oswal Derawasi Jan Mahajan
v. B.D. Barude,% recently held the petitioner Trust to be an industry within the meaning of
Section 2 (j) of the Act.

There is a case recently decided by the Supreme Court wherein all the above decisions
have been referred and followed. The instant case is of Karnani Properties Ltd. v. State of
West Brngal and others 5! where the company was engaged in business of real estate which
rented several flats in buildings owned by it. The company also rendered to the tenants
services like arrangements for supply of water, free supply of electricity, washing and
cleaning floors, lift services etc. For offering these services the company hafl employed a
number of workmen and these services which undoubtedly conferred material benefits on

the tenants and constituted material services, were rendered by the employees.
t that from the aforesaid findings recorded by the High

me Cou Hi
Cou:: :)vfaézll\lecl:t:)ay“t:‘itehsiplfiech there is no reason to disagree, it .is eridcnt th,at the ac:;:g
carried on by the appellant falls within the ambit of the expression industry” as cons
by this Court in Bangalore Water Supply and Sewerage Board case. :
been discussed in general, now it would be
les laid down in Bangalore Water Supply case,

finition of industry, if any.

So far the definition of industry has
specifically discussed in view of the princip
ort,he:r recent rulings and effect of substituted de

ital—Whether an industry? -
T has been a state of uncertainty due to contrary rulings till
S Jater Supply case decided in 1978. In State

isi reme Court in Bangalore W : but in'the

;;73:::;:;03 ﬁat;:zmm‘”’ Sabhn* the hospials ¥t Tﬁldsfplr’:,idg::ryz overruled
R s inel Sethi,> the A

Management of Safdarjung Hospital v Kuldecp Digh o ain in 1978 Supreme Court in

the earlier case and held that hospital is not an industry. Ag
58, (1974) I1 LLJ 227.

59, (1986) II'LL] 3515C.
60. (1987)1LL]J 81

61. AIR 1990 SC 2047.
62. AIR 1960 SC 610.
63. AIR1650SC 1407.

In this specific area the




P X L e

l is"an important case on the point,

employed in J.J. Group of Hospitals. The
iployees after serving a notice. Later on,
vhes Department were appointed in their
an trade union of the employees of hospitals
it petition in the Bombay High Court claiming mandamus
loyees in their posts. It was contended
al as it did not comply with the mandatory
Disputes Act, 1947.

the State of Bombay on the grounds that the
d the writ was unjustified. It was misconceived as
did ' not constitute an industry. Therefore relevant

 inapplicable.

Supreme Court in D.N. Banerji®® and certain other

ing for the Division Bench of the High Court

n of ‘industry” it is not confined to an activity

import necessarily a profit motive or the employment

any business or trade or manufacture, but it is also an

s, and no expression could have been used with a wider

the expression ‘undertaking’. Undertaking is nothing more

1a person might engage in. Work or project may have no

be engaged in with the object of making it. It might be

, and even so it would be an undertaking in the

used in the definition of industry. It was clearly

not making any profit out of this hospital. In every
i ployees are bound to be Government servants. In
mment the profit motive must be absent; the only profit that

e of its citizens. Therefore, the true test is not the

running of this hospital, nor the fact that servants

2 , whether the running of hospital is a function s0
that it can only be discharged by Government and cannot be

ourt rejected the objections raised by the State of Bombay and
 employees ﬂ'lewnt of mandamus was issued in favour of the
ji Jeejeebhoy Group of Hospitals to be industry within the
S',mﬂf Bombay filed an appeal in the Supreme Courtand

mhsed.the dﬁﬁqdw in stating the pOSSibl; attributes of industry:
a working principle. It observed that— :
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(1) An activity, Systematically or habitually undertaken—
(a) for the production or distribution of goods, or

(b) for rendering of materi i
: rial service to community at |
community with the help of employees is an undeit:kinagrgel i

(2) Such activity generally involves the co-operation of employer and employees;

(3) The object is the satisfaction of material human needs:

(4) It must be arranged or organized i i
ganized in a manner in which i i
generally arranged or organized; s

(5) It must not be casual nor must it be for oneself nor for pleasure.

The Supreme Court held that judged by this test there would be no difficulty in holding
that the State is carrying on an undertaking when it runs J.J. Group of Hospitals. It was
further observed that First Schedule of the Act enumerates Industries which may be
declared as public utility services. The three entries were added in the relevant year : (1)
Defence establishments, (2) Service in hospitals and dispensaries, and (3) Fire Brigade
Service. The intention of the Legislature in adding these industries in first Schedule is clear.
The Services in the hospitals is an undertaking under Section 2 (j) of the Industrial
Disputes Act, 1947.

The Supreme Caurt thus dismissed the appeal of the State of Bombay and decided in
favour of ward servants approving the decision of the Bombay High Court.

On the basis of this working principle Lalit Hari Ayurvedic College of Pharmacy was
held to be an industry.?® But the Supreme Court overruled the Hospital Mazdoor Sabha
case®” in the Management of Safdar Jung Hospital, New Delhi v. Kuldeep Singh S(’Huf‘8 and
held that Kurji Holy Family Hospital was not an industry on the ground that is was
essentially charitable institution carrying on work of. tmining.‘ research and treatment,
Safdar Jung Hospital, New Delhi and T.B. Hospital, New l?elhl weé;e also h?lé not to 'l;e
industry. In accordance with the ratio in Safdar Jung Hospital case_o the hospital run by
the State Government were held outside the purview of industry.”® The Su;;x;eme Court
following the same principle in Dhanray Giriji Hospital v. Tle’ Warkm¢'r:,d O}Lelbd t‘:z:;
Dhanraj Girji Hospital, Sholapur was not an industry as the acnv'm)es c;a;:fnain ac{ivnv
hospital were not analogous to the carrying out of a trade or bu.sm;s: e ik
being imparting of training in nursing and beds kept and maintained I p

just to provide necessary equipment for practncal training.

In such a state of contrary rulings the Supreme

/ e dar Jung Hospital v. .
led the Management of Safi g .
s The Workmien and other similar preccdcnls and rehabilitated

~door Sabha in Bangalore, Water Suppl_x.J and S:-ernii ]}li‘:a::
quence all the Hospitals, dispensaries, me @nd ! gas
e sector are within the scope of industry
aid down in Bangalore Water Supply case.

1, AIR 1960 SC 1261.

Court with a view to abolish
Kuldeep Singh Setht,

uncertainty overr
Dhanraj Giriji Hospital v.
State of Bombay V. Hospital MnA
v. A. Rajappa, in 1978. In conse: ‘
whether run by the Government, of privat
defined in Section 2 (j) if they fulfil triple test ]

Lalit Hari Ayurvedic College of Pharmacy v Workers Unio

AIR 1960 SC 610.

AIR 1970 SC 1406.
. Ibid. M)
. Management of Hospitals v. Their Workmen,
. AIR 1975 SC 2032.

AIR 1971 SC 1259.




Y i3 ?;D.i_spum.(Amendment) Act, 1987
finition of Industry which expressly
thus been changed by legislatiye
ght into force so far, therefore the

\portance to the community. Individua]
tures. In this category there are many
tax advisors, counsels, architects, physicians
)y these experts are within the scope of
 the point. In National Union of Commercigl
rly known as Solicitors case, the point of
ering services with the help of certain

d itnot to be industry.
gadkar, J., ‘The doctrine of direct co-operation
‘were given as good reasons to barricade
clamour for more by lay labour. The learned
that the co-operation between capital and labour
loyees which is treated as a working test in
ints to an industry, is the co-operation which is

each other is an industry.
is qualitative. The very concept of the liberal
distinctive features which do not readily permit the
0 the four corners of industrial law. The essential
tit is a dispute arising between capital and labour
render service. This essential basis would be absent

ed as individual depending upon his personal
e employees did not contribute directly or essentially,
s no direct or essential nexus with the advice or
ons were excluded.”
. Eirst Industrial Tribunal, West Bengal,” also it has
3 ’b?f'PhYSida!'lS, counsels and solicitors based on their
do not satisfy the description of industry and therefore

 overruled by the Supreme Court in Bangalore Water
ent of exclusion urged to keep the professions out of the coils of
employees’ demands backed by agitations ‘red in tooth and
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L i
claw’ is a sublimaled version of the same argume:

doormen, the sweepers and meni

! : enials have no art or part i

with its higher code of ethics and intellect lp : fm }he iy or'meesswnal oetions

B 1w o, with o relovan ual pro iclency; their contribution being

e B on s, acchitects oftice ce(;o clients yaﬁts and requirements. [n the

N in ltice, me ical polyclinic and surgeries, we find a

g industry, cach section doing its work with its 5

i its special flavour and culture and
de, '71 .mg, e end product with its price. In a regular factory you have highl

sklll:d technicians whose talent is of the essence, managers whose ability organizes anc)il

workmen whose coordinated i i

B T -‘atcd input is fr.om one angle, secondary, from another, is
gnificant. awyer is no better and just cannot function without the specialised

supportive tools of para-professionals like secretaries, librarians, and law-knowing

steno-typists or even the messengers and telephone girls. A solicitor’s firm or lawyer’s firm

becom‘es successful not mt.ererly by the talent of a single lawyer but by the co-operative

operations of several specialists, juniors and seniors. Likewise the ancillary service: of

competent stenographers, para-legal supportive services are equally important. The same

test applies to other professions.

The result of this discussion is that the Solicitors’s case” is wrongly decided and must,
therefore, be overruled. A single lawyer, a rural medical practitioner or urban doctor with
a little assistant and or menial servant may ply a profession but may not be said to run an

yplyap Y

industry. The image of industry or even quasi-industry is one of a plurality of workmen,
not an isolated or single little assistant or attendant. The latter category is more or less like
personal avocation for livelihood taking some paid or part-time from another. The whole
purpose of the Industrial Disputes Act is to focus on resolution of industrial disputes and
regulation of industrial relations and not to meddle with every little carpenter in village
or blacksmith in a town who sits with his son or assistant to work for the customers .Who
trek in. The ordinary spectacle of a cobbler and his assistant or a cycle repairer with a
helper, we come across in the pavements of cities and towns, repels the idea of industry and
industrial dispute. For this reason, which applies all along the line, to small professxon:],
petty handicraftsmen, domestic servants and the like, the solicitor or doctor 9r rur:

i i : the candle-stick maker, with an assistant or
engineer, even like the butcher, the baker and the can s
without, does not fall within the definition of industry. [n regular industries, 2

; i ithin Section 2 (j)- Otherwise automated
even a few employees are enough to bring them within

industries will slip through the net.

Education or Educational Institutions—
raised in Delhi University v- Ram Nath.78 )

In this case one Mr. Ram Nath was employed as drive!
Women on 1st October, 1949- Another Mr. Asgar hdaﬂf\ wlsd e:::]:he
by University of Delhi as driver but was I.?\ter on twgfterrd e
Women on 1st October, 1949 The University of Delhi on}:‘ns s
convenience of the girl students attending fhe College‘ ;:, Sy
decided to discontinue the amenity- Inevitably the se
retrenched.

Mr. Ram Nath
since their services wer
employment on payment O

75. AIR 1962 SC 1080.
76. AIR1963SC 1873.

nt. The clerks and stenos, the bel| boys and

Whether industry?—The question was

r by University College for
loyed in the fir. . instance
University College for
g the buses for the
loss and so it was
drivers had to be

n the 1st May, 1961 that

G ih were served with a notice on £ o
i A:gx;l; bll:Jansger required they would be discharged from

in Li tice.
f one month’s salary in lieu of no




had to be retrenched and so there is no dispute that the
d no element of mala fides or unfair labour practices involved

..‘

n ground that if the employees are workmen within the meaning of
arried on by the appellants is an industry under Section 2 (j), Section

S ents. The drivers filed petitions before the Industrial Tribunals for

tions made by the respondents were resisted by the appellant No. 1, the

 of Delhi on the preliminary ground that the University of Delhi was not an

employer under Section 2(g)of the Industrial Disputes Act, and secondly on the ground that

the work carried on by it was not an industry under Section 2 (j) and so the applications
made under Section 33 -C(2) were incompetent.

The Tribunals rejected the objections raised by the appellants Delhi University etc.
and passed order directing the appellants to pay Rs. 1050 to each one of the respondents
(drivers) as retrenchment compensation.

" The Delhi University and another challenged the validity of the award of the
Tribunals before the Supreme Court on the only ground that work carried on by the
University of Delhi is not an industry. The appellants contended that the Tribunal was in
error in giving the definition of the word ‘industry” under Section 2(j) its widest denotation
by adopting a mechanical and literal construction and it is urged that policy of the Act
clearly is to leave education and educational institutions out of the purview of the Act.

1. On the other hand, the respondents contended that Section 2(j) has defined the word
“industry” deliberately in words of widest amplitude and there is no justification for
putting any artificial restraint on the meaning of the word “industry”. In support of this
argument reliance was placed on the decision of the Supreme Court in the State of Bombay v.
The Hospital Mazdoor Sabha, where the word “undertaking” has been explained.

2. The respondent further contended that the concept of service which is expressly
included in the definition of word 'industry’ need not be confined to material service and
ought to be held to include educational or cultural service and in that sense the educational
work carried on by the Delhi University must be held to be an industry.

3. The respondents contended that the function of the educational institution is to
impart educahon to students and that imparting of education is industry and in reference to
which the educational institution is the employer and the teachers who co—opérate with the
insﬁtt}ﬁp,n and assist it with their labour in imparting education, are the employees of the
ihsﬁh;tidp, within the meaning of this Act and so they are entitled to benefits of this Act.

A h Wwas also contended that the co-operation between employer and employees or c0-
operahon between capital and labour to which reference is always made by the industrial
adjudication must find its parallel in the co-operation between the educational institution
and its teachers, so education should be described as industry and teachers as workmen.

53 The .respond‘ ents contended that the test of the character of predominant activity of
the inshtuho;; should be applied which was laid down in the Corporation of City of Nagpr
v. Employees,”” and the work of imparting education should be held industry.

77. AIR 1960 SC 675.
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The Supreme Court considered

together and held : bnicefinttions of industry, employer

and workman

'1. Tha't teachers employed by educational instituti
are unparhf\g primary, secondary, collegiate or post
under Section 2(s) and so it follows th

ons whether the said institutions
-graduate education are not workmen

at the whole body of empl i

: : _ ployees with whose

?Tra‘ug\ th}? work ’of lmpamqg education is carried on by educational institutions do :\Z-t
a .wlt in the purview of Section 2 (s) and any disputes between them and the institution

which employed them are outside the scope of the Act.

2. That the omission of whole class of teachers from definition prescribed by Section 2

(s) shows t.hat it could not have been the policy of the Act that the education should be
treated as industry for the benefit of a very minor and insignificant number of persons
employed by the educational institutions to carry on the duties of the subordinate staff.

3. The Hon'ble Court observed that, “It is not surprising that the Act should have
excluded the education from its scope because the distinctive purpose and object of
education would make it very difficult to assimilate it to the position of any trade, business
or calling or service within the meaning of Section 2 (j). Education seeks to build up
personality of the pupil by assessing his physical, intellectual, moral and emotional
development.

4. It is well known that the Delhi University does not contribute capital of itself in
carrying out its work of imparting higher education.

5. The Supreme Court further held that education in its true respect is more a mission
and a vocation rather than a profession or trade or business. The creation of a well
educated healthy young generation imbued with a rational progressive outlook on life
which is the sole aim of education cannot still be compared or assimilated with what may
be described as an industrial process.
se from State of Bombay v. The Hospital
Juse the court was not then expressing
an educational institution would be an

6. The Supreme Court distinguished this ca
Mazdoor Sabha, 7® and held it to be irrelevant, bec
any opinion on the question as to whether running
industry. . "

7. It was further held that if the test of the character of the prcdo?;\az; ir;nvttl)rl O‘; “i
institution which was applied to corporation in The Corparafxanl;fbe' J;ainiy aggainst =
Employees, is applied to the University of Delhi, the ;?ns“if'r’vY f)'.(lmmdfﬁ'le Act, because
respondents. The predominant activities of the Unx\'grbf‘) ‘:” ur\:'lew e i
teaching and teachers connected with it do not come \\"'?h~mhlts Sv fall within the purview
and incidental activity carried on by subordinate stfm \\-hl(; : ::mn
of the Act cannot alter the pre-dominant character of the inst! .
wed the appeals and the orders ~Pa$d
petitions filed by the respondents i

is ed.
dlbmlss:xamined and overruled Dell Unrversit
king clear remarks :

sed by the Industrial

The Supreme Court allo er Section 33-C (2) of

Tribunal were set aside and the
the Industrial Disputes Act were

But the Supreme Court crin‘cally
Nath,7? in Bangalore Water Supply®® case ma

y v. Ram

78. AIR 1960 SC 610.
79. AIR 1963 SC 1873.
80. AIR 1978 SC 548.




oference, these propositions and are inclined to hold as the

hmoENagpur,"‘Keld,that education is industry, and as Issacs, J., held in the

i

is-p:e-emhta'ltl}'-ser"ice-" Undoubtedly, education is a
me cultur: ce, tec 1 training and personality-builder. A man without
: WM 3 quarrel with the proposition that education in its
= S gy TN hh -q. m d
University of Delhi®® case was supported by another ground,

activity of the university was teaching and since teachers did

: of the Act, only the incidental activity of the subordinate staff

tsscopebut that could not alter the predominant character of the

S&ondly»,ﬂme«ma number of other activities of the University Admi‘nistration,
dgnomlrably industrial which are severable although ancillary to the main cultural
en;e:pgise.l’ét instance, a university may have a large printing press as a separate but
considerable establishment. It may have a large fleet of transport buses with an army of

w staff. It may have a tremendous administrative strength of officers and clerical
cadres. It may have Karamcharis of various hues. As the Corporation of Nagpur,® has
eifédively ruled, these operations, viewed in severalty or collectively, may be treated as

; - . . . .
The final ground accepted by the Court was that education is a mission and vocation,
nﬂierﬁunapmfessionortradeorbusin&s.The most that one can say is that t@s is an
assertion which does not prove itself. Indeed, all life is a mission and a man without a
mission is sourutyakky still-born. The high mission of life is the manifestation of t}'1e
divinity already in man. To christen education as a mission even if true, is not to negate its
beinganindnslry. -

It may well be said by realists in the cultural field that educational managements
depend so much on governmental support and some of them charge such high fees that
schools have become trade, and managers merchants.

The Supreme Court advanced contrary arguments and in consequence overruled Delhi
University,%5 case holding that education can be and is, in its institutional form, an
industry. Christian Medical College Hospital as an educational institution was held to be
industry on this basis.5

It has been held that a clerk in the university is a workman and the university is
industry unless re-drafted definition of industry is enforced &

Corporations, Govemment Departments, Local Bodies etc.—Whether

i

The leading case on the point is D.N. Banerjee v. P.R. Mukierjee,3® where the Budge
Municipality dismissed two employees, Mr. P.C. Mitra, head clerk and Mr. P.N. Ghose,

AIR 1960 SC 675. N
Federated State School Teschers’ Associution of Australi v. Ststz of Victoris, (1928-29) 41 CLR 569

(Ass).

AIR 1963 SC 1&75.

AIR 1960 SC 675,

AIR 1963 SC 1873,

Christian Medical College v. Gont. of fmdir, (1963) ZLL] 372 (Mad )
Suresik Candra Mathe v. fraosy Usnoersity, (1956 LL] 462 (MLP.).
AR B53SC3E
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sanitary in: i i
indisc:}'lin:P;;ior, onl c.omplamt against them for negligence, insubordinati
membef.s el € municipal workers, union of which the dismissed employ: e
i ing::::tfolned the propriety of the dismissal. With the result the matter was referred
o rial tribunal. The tribunal directed reinstatement but the municipality
o dgs thate a\:‘ard‘bleforle th.e High Court and ultimately before the Supreme Court on the
govemmem wa ur:mpahry in discharging its normal duties connected with local self-

as no i i isi .

engaged in any industry. So the provisions of the Industrial Disputes

Act were not applicable, dis i ial di
E: » dispute was not an industrial dispute and therefo
no reference to Industrial Tribunal i S g

ees were

o :ﬁféiﬁd?;r;;ﬁa:\:ztiiﬁ:on to be an indus?try Chandrashekhar Aiyer, ]., observed
: ; ical sense, according to what is understood by the man in
::iet }s‘t::}t], ;x:::rs!f;}; i);ebusmess means an u_ndcrtaking where capital and labour co-operate
' purpose of producing wealth in the shape of goods, tools, etc., and
for making profits. The concept of industry in this ordinary sense applied even to
agriculture, pisciculture and so on and so forth. It is also clear that every aspect of activity
in which the relationship of employer and employees exists or arises does not thereby
become an industry as commonly understood. We hardly think in terms of an mdustr):,
when we have regard, for instance, to the rights and duties of master and servant, or of a
Government and its secretariat, or the members of the medical profession working in a
hospital. There is nothing however to prevent a statute from giving the word ‘industry” and
the words ‘industrial dispute’ a wider and more comprehensive import in order to meet the
requirements of rapid industrial progress and to bring about in the interests of industrial
peace and economy, a fair and satisfactory adjustment of relations between employers and
workmen in a variety of fields of activity.

Enlarging the scope of undertaking it was observed that 'undertaking' in the first part
of the definition and “industrial occupation’ or avocation in the second part obviously
dinarily understood by trade or business. The definition

mean much more than what is or
t strictly be called a

was apparently intended to include within its scope what might no
trade or business.
i ital a
The Supreme Court in order to hold capita . tive ! :
industry considered the definition of public utility service contained in section 2 (n)l anr:
observed that a public utility service such as railways, telephones andAlhe Sl;pp'.y ol
i carri ; private companies or business
er, i ar to the public may be carried on by priva
power, light or water to . : s e
corporations. Even conservancy or sani arried on : :umry i
introduction of Local Self-Govemmexf\t )
a duty to the local bodies like

nd profit motive to be irrelevant for

tation may be so ¢

i K st 1 ory
this work has almost In ever)
our Municipalities, ot District Boards or Local

assigned as
Boards.

The very idea unde
not to take them out of t
authorities in the place of private
far as possible.

Having conside:
the aims and objects that legisl

at occur between the e
ludingly remarked tha

lying the entrustment of such duties or functionslto local l}odu.:l is
A y}i b here of industry but to secure the substitution © k;:u f
7t employers and to eliminate the motive of profit making as

industry, industrial dispute, nurkman;
¢ iety ge 0

i ; and the nature, variety and rang
ature had in view i3
; lovers and the employees, and foreign gs i
i t the definition in the Act includes also disputes

red the definitions of employer,

disputes th
Supreme Court conc e

tion, 2 3
89. Bolton Corporation, 1943 AC 166, Melbourne Corporati




ties and their employees in branches of that work and

to be analogous carryin . out of trade or business.
2 o = it leroﬁ’D . B‘""I’f” case must also be noticed so that a total view is
. For instance, ‘analogous to trade or business’ cuts down ‘undertaking’ a word of
weep. Spiritual undertakings, casual undertakings, domestic undertakings, war
jumugmlam\g, tax collecting and the like are, prima facie, pushed
not merchantable, nor justice saleable, nor divine grace marketable. So, the
shifts to what is ‘analogous to trade or business’. The same judgment has negatived
/ for profit motive and included charity impliedly, has virtually equated
or and public sector operations and has even perilously hinted at ‘professions’
In this perspective, the comp ive reach of ‘analogous’ activities must be
similarity stressed relates to ‘branches of work’; and more; the analogy with

u:d; or business is in the ‘carrying out’ of the economic adventure. So, the parity is in the
‘modus operaru j, in the working not in the purpose of the project nor in the disposal of the
proceeds but in the organisation of the venture, including the relations between the two
limbs, viz., labour and management. If the mutual relation, the methods of employment and
thepmw of co-operation in the carrying out of the work bear close resemblance to the

organization, method, remuneration, relationship of employer and employees and the like,
then it is industry, otherwise not. This is the kernel of the decision.

In the process of construction next to D.N. Banerji°2 case comes Corporation of Nagpur
v. Its Employees,? which spreads the canvas wide and illumines the expression ‘analogous

91

to trade or business’, although it comes a few days after Hospital Mazdoor Sabha®* case
decided by the same Bench. This case was concerned with a dispute between Nagpur
Corporation and its employees. The major issue considered there was the meaning of much
disputed expression ‘analogous to the carrying on of a trade or business’ and the issue
whether all the departments of municipal corporation are within the scope of industry.

The Court explained the import of the words ‘analogous to the carrying out of a trade
or business’ and took the view that the emphasis was more on ‘the nature of the organized
activity implicit in trade or business than to equate the other activities with trade or
business . Obviously, non-trade operations were in many cases ‘industry’. Relying on the
Fabricated Engine Drivers® case Subba Rao, J., observed :

“It is manifest from this decision that even activities of a municipality which
cannot be described as trading activities can be the subject-matter of an
‘industrial dispute.”

Speaking for the unanimous bench Justice Subba Rao concisely summarized the
principles in the following words : (1) The definition of ‘industry’ in the Act is very
comprehensive. It is in two parts : one part defines it from the standpoint of the employer
and the other from the standpoint of the employee. If an activity falls under either part of
fne deﬁ'nition, it will be an industry within the meaning of the Act. (2) The history of
industrial disputes and the legislation recognized the basic concept that the activity shall
be an organized one and not that which pertains to private or personal employment. (3)

90. AIR 1953 5C 58.
91. Bangalore Water Supply case, AIR 1978 SC 548.
AIR 1953 SC 58.
. AIR 1960 SC 675.
. AIR 1960 SC 610.
. (1913) 16 CLR 245 (Aus.) at p. 682-683.
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The regfll functions described as primary and inal
stat‘ut'o.nly delegated to a corporation are neceasarii l:
defmll.OF\. Such regal functions shall be confined to);c
law an.d judicial power. (4) If a service rendered b
be an industry, it would equally be an indust
service rendered by a corporation is an ind
connected with that service whether financi
er financial, administrative or
. i 3 executive, would
::h::t.ad to the beneflts.olf the A'ct‘ (6) If a department of a municipality discharg"ed ma:"
nctions, some pertaining to industry as defined in the Act and other non-mdusmayl

activiti S, hi pled i functions of the de artment sh
vities, the ominant th shal i
; P shall be the criterion for the

nable functions of State though
xcluded from the purview of t);w
gislative power, administration of
y an individual or private person would
1y, in the hands of a Corporation. (5) If a
ustry, the employees in the departments

On the b'f\sjs of these principles the departments of Education, Health, Tax and even
General Administration department of municipality were held to be industry. Baner;i* and
Baroda Borough Municipality®” was affirmed. The Supreme Court again in l;angnfan’ Water
Supply®® expanded to its logical length the principles enunciated in the cases of D.N.
Banerji®® and Nagpur Corporation® and Hospital Mazdoor Sabha® and clearly held that all
organized activity possessing the triple elements of systematic activity, (orgamzed co-
operation between employer and employees and prodyction and distribution of goods and
services calculated to satisfy human wants and wishes, although not trade or business may
still be industry provided the nature of the activity, namely, the employer-employee basis
bears resemblance to what is found in trade or business. This takes into the fold of
industry, undertakings, callings, services and adventures analogous to the carrying on ot
trade or business.

Where a complex of activities some of which qualify for exemption and others not,
involves employees on the total undertaking some of whom are not workmen or some
departments are not productive of goods and services if isolated, even then the predominant
nature of the services and the integrated nature of the departments will be true test.."l.”he
whole undertaking will be industry although those who are not workmen by definition

may not benefit by the status.

Sovereign functions strictly understood
activities or economic adventures undertaken by Gov‘
though sovereign functions of the State cannot bg include
industrial units severable from the essential or sovereign funchorjs
their own it may be plausible to hold that the employees of those

those undertakings are industries.

In Umayammal v. State of Kera
in Government Departments, Gov !
Bodies questioned the action of the respective
their services on the ground that they were gove

fus inue
and so discharge of the persons or refusal to co\r\t:n;he
period, amounts to retrenchment under the Act.

alone qualify for exemption, not the welfare
ernment or statutory bodies. Even
luded in industry, if there are
and possess an entity of
units are workmen and

or temporary employees working
Statutory Corporations and Local
authorities concerned taken for tcrmmatin§
rned by the [ndustrial Disputes Act, 1947
their employment after the stipulated
High Court of Kerala applying the

{a,3 where prov isional
ernment Comparues,

AIR 1953 SC 58.
AIR 1957 SC 110.
AIR 1978 5C 548.
AIR 1953 SC 58.
AIR 1960 5C 675.
AIR 1960 SC 610.
(1983) 1 LLJ 267.




galore Water Supply* holding authorities namely the Coir

opment of the Government, Kerala State Civil Supplies

s, Trichur Municipal Council, Public Health Department,

i, Municipality to be industry observed that an establishment

ale of industry only if it exercises inalienable Government

functions strictly understood. Even in departments discharging

f there are units which are industries and they are substantially
Pnbecom:dered to come within Section 2 (j) of the Act.

Wafpgmjabv Kuldeep Singh,” it was found that the question for decision

& construction and maintenance of National and State High Ways by the

within the ambit of industry. As a complete and conclusive answer to this

<%

question was not available in the Jandmark judgment of the Supreme Court in Bangalore
Wc. er Supply and Sewerage Board v. A. Rajappa, the matter was gone into by the Bench
Wald ently. For that purpose, the State or Governmental activities were classified into
es asunder : '

m The sovereign or the regal functions of the State which are the primary and

inalienable rights of constitutional Government.

:(Z)Econonﬁc adventures clearly partaking of the nature of trade and business
undertaken by it as part of its welfare activities.

(3) Organized activity not stamped with the total indicia of business yet bearing a
‘resemblance to or being analogous to trade and business.

(4) The residuary organized governmental activity which may not come within the
ambit of the aforesaid three categories.

On consideration of the entire matter it was held :

Category (1) : That the sovereign and regal functions of State (however much they may
tend to come within the wide-ranging words of Section 2 (j) of the Act) are to be judicially
excluded from the ambit of industry.

Category (2) : That where the State enters the field of economic adventures clearly
akin to trade and business, such an activity because of its intrinsic nature would remain
within the ambit of industry.

Category (3) : That the activities falling within this category may come within the
most liberal and wide-ranging ambit of being analogous to or resemble trade or business or
welfare economic venture, is now authoritatively within the ambit of industry
notwithstanding the fact that it may be conducted exclusively by the State.

‘Categ.ory (4) : That the Governmental activity which is neither strictly trade o
business in nature. nor even remotely resembling or analogous thereto, would be a
governmental function outside the ambit of the term industry as defined in Section 2(j) of the
Act.

The Court observed that water is a State subject as per Entry 17 in List II of the
Seventh Schedule of the Constitution. Even before coming into force of the Constitution,
water of rivers and steams v-as considered to be belonging to State. Further, the
construction of canals, dams, barrages and other projects cannot be entrusted to some

4. AIR19785C548.
5. (1984) 65FJR 74.
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private hands. The construction of th i

: ese works involves :

which can alone b ® compulsory acquisit
e e done by the State, Merely this fact that water is supl;wtl{ledlb“Tn }(:f i
o es canm.)t warrant a ﬁnding that the State is indulging in a'trade or e
an activity which is analogous to trade, business or . pckes
weighed in holding th

business or
economic venture. The factors wh
at the construction and mai Py
maintenance of National and State Hi
Ways by the State does not come within the ambit of industr: i

\ y in Kuldeep Singh's case
(supra), are present so far as the Irrigation Department is concerned. In this viegw of the

matter the functions of the Irrigation Department are essentially government functions and

these functions neither partake of the nature of trade and business nor are even remotely
analogous thereto. Therefore, this Department does not come within the ambit of industry.

However, the Supreme Court of India decided this point in the negative holding
Irrigation Department to be an industry.

In Des Raj etc. v. State of Punjab,5 the question before the Supreme Court was whether
State Irrigation Department is an industry. The Supreme Court while deciding the case
considered all earlier relevant decisions such as D.N. Banerji v. P.R. Mukhary; State of
Bombay v. Hospital Mazdoor Sabha, Bangalore Water Supply and Sewerage Board v. A
Rajappa etc. and observed that on the tests, as already laid down we do not think these
facts found in this case can take the Irrigation Department outside the purview of the
definition of Industry. We have already referred to the Dominant Nature test evolved by
Krishna Iyer J. The main functions of the Irrigation Department when subjected to the
Dominant Nature test clearly come within the definition of industry.

In Executive Engineer, National High Ways v. Industrial Tribunal,” it has been held
that National High Ways Division of the Works Department of the Government is an
industry on the basis of dominant nature test evolved by Krishna Iyer, J. b‘ccause tf)lls aer
taxes are collected over the bridge constructed by the High Ways Division. Similarly u;
Exe. Engr. Canal, Lining Areas Divn. v. Surjeet Raj, Store Choukdar Irrigation Department,

has been held to be industry.
d that the Tourism Deptt. discharges

s oination can it be sai :
By no stretch of imagination m to which end it

i i i te touris

sovereign functions to qualify for exemption. Itis mean't to prém?ezce i

has to devise means to attract tourists and ensure their Fom enl = wh;[ ST

its activities have commercial and economic fea_lures qm.te apar! P

is e ted to do in the discharge of its sovereign functions. It is industry. »

or is expec 2 v. State of M.P.J0 that giving legal aid

Similarly it has been held in Mahesh Bhargava V- S -nd Ll Thiy s

and legal advice are functions which any private person cf;vannCAe}. These functions may

not inalienable functions of the government necessary tof t,hc Legal Aid and Advice Board

he!p DT juslice. BUEDY eehe S fur;m}?mB ard :re therefore in no sense

¢ - etice 5 tions of the Do

nister justice. Those func = < delegated to the

gose. ok adm"-“bt J . tance of exercise of soverelgn functions de-eE® = f
sovereign functions or even instanc ¢ definition 0

i i the scope ©
Board. The Board therefore cannot justly claim exemption from the Scop

industry on that score.
78) I LLJ

¢ d v.A. Rajappa, (19
by 5 :;z-socr.ism Bangalore Water Supply and fgrgnclg)cfg\l.?:;n \;
(1995) 1 L) 0 ey v. State of Punjab, 1988 T Ly E0 ool
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~ Evenin the department discharging sovereign function if there are units, which are
. tr andmmmbstanﬁaﬂyseverable, then they should be considered to come

within the fold of Section 2 (j of the Industrial Disputes Act. The Central Ordinance Depot,

‘being a severable unit of the Defence Department and is carrying on a systematic activity
 with the co-operation of employees and employer, thus it is an industry. !

Ministry of Defence has two wings, i.e,, Defence Services and Defence Productions.
er the Ministry of Defence Production all Ordinance Factories relating to defence

s are functioning, Such factories are industries. Merely because it is a Military
Department maintained under the exercise of the regal sovereign functions of the Central
gmmtﬂthe,esnblis\hmentdos not cease to be an industry. Sovereign functions,
strictly understood alone qualify for exemption.!?

" In Raj Kumari and another v. State of Himachal Pradesh,® the question for decision was

whether the Forest Department of the Government is industry or not. In view of the earlier
decision on the point the Court observed that there is no warrant for presuming and
_proclaiming that the Department of the State Government or certain activities therein
‘carried on can never answer the definition of the word industry. Besides, if there is a
dispute on a question of law such as to whether particular activity amounts to industry or
not, it is not for the State Government to reach final decision on such a question while
exercising powers under Section 10 (1) read with Section 12 (5) of the Act. Those matters
fall appropriately within the jurisdiction of the Industrial Tribunal, Labour Court.

In Vasudeo Ambre v. State of Maharashtra and others,'* where the question for decision
was whether a trade union is covered within the term industry. The Court observed that,
no provision is pointed out indicating that a trade union may not carry on any activity
other than trade unionism. It is, therefore, conceivable that a trade union may in certain
circumstances be an industry and, if it is an industry, a reference would be called for. In
refusing to refer upon the ground stated the first respondent, might, therefore, be held to
have indulged in adjudication, which is impermissible. In Rashtriya Mills Mazdoor Sangh v.
K.B. Wagh,’> the trade union has been held to be industry.

In Najeema Beevi v. Public Service Commission,'6 the High Court of Kerala affirming
the ruling in Umayammal,'” held that there are some functions which by their very nature
cannot be assigned to Private Bodies. The functions of the Public Service Commission, like
the administration of justice, are inalienable as envisaged by the Constitution itself and
these functions are exercised in order to safeguard the constitutional rights of the citizens.
As such the Public Service Commissions cannot be termed as industry. In this view the
provisions of Chapter V-A of the Act will not be available to the employees of the Public
Service Commission. Therefore, only those services which are governed by separate rules
and constitutional provisions such as Articles 310 and 311 of the Constitution of India,
should strictly speaking be excluded from the sphere of industry by necessary
implication.1®

11. ;Igrlin(n M.ofP Indfa) v. Presiding Officer, Central Government Industrial Tribunal and others., (1995) I LLJ

12. (Sﬁu:idt;mmian and others v. Secretary to Government of India, Ministry of Labour, (1994) 11 LL] 665
; ad.).

13. (1989) IT LLJ 421.

14. (1988) ILL]J 465 (Bom.).

15. (1995) I LL] 629 (Bom.) Bangalore Water Supply followed.

16. (1983) 1 LLJ433.

17. Umayammal v. State of Kerala, (1983) I LL] 267.

18. Bangalore Water Supply Case, AIR 1978 SC 548.
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In H.K. Makwana v. State of Gujarat and others," it has been held that the employ:
offered to the person on the scarcity relief works as undertaken by the state ca:\itogemend(
to be employment in industry because (a) it is a primary and inalienable function 0;‘}‘\8
state to provide livelihood to the persons who are affected by the natural calamities such
as famine, earthquake, epidemic, flood, scarcity etc. and (b) «;dmiuedly, the relief work is
not a business or trade and with regard to the undertaking, the activity is not analogous to
trade or business or that it is not a systematic activity but is carried out casually at
different places depending on the catafiities in a Ea-rticular area.

In the light of triple tests in Bangalore Water Supply it may not be incorrect to say
that several departments of the Government and many statutory incorporations, have come
within the canvass of the industry. In such circumstances the Corporation of Cochin,2?
Bihar Khadi Gramodyog Sangh,2! Karnataka State Road Transport Corporation? have
been held to be within the scope of industry. The Supreme Court of India in S. Govindaraju
v. K.S.R.T. Corporation,?® has held Karnataka State Road Transport Corporation to be an
industry. Similarly activities carried on by the Department of Telephone?* & Telegraph?®
have been held to be covered within the fold of industry. The Allahabad High Court has
very recently held Doordarshan’?® to be covered within the scope of industry.

In Municipal Corpn. of Delhi v. Female Workers (Muster Roll) it has been Ob::;e(d
by the Supreme Court that the municipal corpora.tions or boards have al;:ady_ befr; i ;
be industry within the meaning of Industria‘l stpgtcls Act. In Bulfge-lh“":;:pz; yre;swn
Mukherjee,®® it was observed that the municipal activity wo&lld fall within the exp gk

ing” industry. The decision was followed 'in Baroda
“undertaking anld as sux\ v;ou'lld;iena: ;\ri\c}l.xthreycourt T T ancis -
orough Municipality v. Workmen, ; ;
?vorkif the muﬁ\iciéalities which could be regarded as anallogou; S)n:?lc ::;;\;Z ;ni;:;nt:;r
trade or business would be industry and the c_ilSP”“f'belf* S o reFi’lerated o,
empl ould be treated as an “industrial dispute”. This view* nicipality
p‘ o Employees.® In this case, various departments of the mu -l< p s
of City of Nfzgp“' % ;‘P eiltain departments including the Generval> Administra 10of
e soneidered A tion Department were held to be covered within the n;ea-imnlg :
Department and the E-duca : H 2 na High Court in Municipal Comn.ufh’e Bhiwani V-
“Industry”. The Punjab and_ arya i maintained by the Municipal Committee
e 5""8’;/3‘ :\eld glf‘: lahecg:frz?:;g‘lizw wasltaken by the Bombay High Court in
was an industry.

2 ( f Nagpu unicipa Corpn v. Labour Court, Ni ISP whic
{4 gpl I P rt 2 Nagpur hich
Adm”llsf’ﬂtof Of th Ify (o)

5 j ved.
C ILLJ 451 (Guj.) ﬁ)llQ\sm
Cc)-dm:)k:'l(hlzz,or)ound]lhm the work is not
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ge of its inalienable duty-
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 the fire brigade service, maintained by the Municipal Corpn. was not an

ed that this Court has already held some of the departments

on to be an “industry”. The High Courts have also held the
nir dispensary as also sanitary and conservancy activities to be an “industry”.

: re Sirur Municipality v. Workmen,3 and Municipal Council Washim
ji Dhamani.>* The Andhra Pradesh High Court in Rajendra Nagar

'B. Perraju,*® has held that storing and distribution of water was a

tivity of the corporation which would fall within the definition of

A 2
king into consideration the enunciation of law as settled by this Court as also the
mmmwaﬂmsdeasiom, referred to above, the activity of Delhi Municipal Corpn.
by which the construction work is undertaken or roads are laid or repaired or trenches
‘are dug would fall within the definition of “industry”. The workmen or for that matter,
those employed on muster roll for carrying on these activities would, therefore, be
workmen and the dispute between them and the Corpn. would have to be tackled as an
industrial dispute in the light of various statutory provisions of the Industrial Law, one of
which is the Maternity Benefit Act, 1961. This is the domestic scenario. Internationally, the
scenario is not different. Central Public Works Department has been held to be industry

rechr;'tly in Executive Engineer, Central Public Works Deptt. v. Madhukar Purshottam

Kolharkar and another.36

In Parmanand v. Nagar Palika Dehradun and others,?? where the appellant's services
were terminated without any prior notice or information or after holding a domestic
enquiry, much less based on any reason who raised a dispute under the UP. Industrial
Disputes Act, 1947 which was referred to Labour Court, Dehradun.

The Labour Court examined the matter on all aspects raised before it and held that the
Engineering Department of the Nagar Palika was engaged in an activity which can be
termed to be an industry and therefore held that the appellant fell within the definition of
“workman". The Labour Court concluded that the appellant was entitled to reinstatement
with full back wages, and passed an award accordingly. However, the High Court took the
view that the concept of industry should be excluded to the extent the appointments are
regulated by statutory rules in a department and relied upon the decision of the Supreme
Court in Himanshu Kumar Vidyarthi v. State of Behar,3® and further held that the
appellant’s work had not been found satisfactory, as such, his services were terminated.

Against the order of the High Court an appeal was filed before the Supreme Court. The
Supreme Court considered its earlier rulings.

The Supreme Court in Corpn. of the City of Nagpur v. Employees, held that the
activity of Municipal Corporation carried on in any of the departments except those
dealing with assessment and levy of house tax, assessment and levy of octroi, removal of
encroachment and removal and pulling down of dilapidated houses, prevention and control
of food adulteration and maintenance of cattle pounds, to fall within the definition of

33. (1960) 2 LL] 657 (Bom).

34. 1978 Lab. IC 881.

35. 1995 Lab. IC 2102 (A.P.)

: 2000 SCC (L&S) 1087 Bangalore Water Supply Case, AIR 1978 SC 548 followed.
38

39.

. 2003 SCC (L&S) 1237.
. 1997 SCC (L&S) 1079,
. AIR 1960 SC 675.
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industry as arising unde

r the Industri 5 ;
Bangalore Water Supply a ustrial Disputes Act. The decision

th i SE‘“EMS" Board v. A Ra 40
. . : . jappa. It was f
1S Court in Smmshm Dube V. Ctty Board Emwah,'” with ref b vas furt

State of U.P. In that view of the matter the Supre;
of municipalities in the Constitution by itse
referred to above. Hence, the Hi gh Courtisn
an industry for the purpose of the Act,
0 - The laliour Court was perfectly justified in setting aside the order of termination and

irecting his reinstatement with full back wages. The order of the High Court was set aside
restoring order or the labour Court. The appeal was i ;

s accordingly allow i
quantified at Rs. 10,000-00. % il g i
In Asha Ram v. Divisional Engineer, Telecom Deptt,*2 the Telecom Department has

been held to be industry.
Research institutions.

Was reiterated in
her explained by
nce to municipalities in the
me Court concludingly held that inclusion
1f would not dilute the effect of the decision
ot justified in holding that Nagar Palika is not

We may proceed to consider the applicability of Section 2 (j) to institutions whose
objectives and activities cover the research field in the significant way. This has been the
bone of contention in a few cases in the past. In the Ahmedabad Textile Industries Research
Association case,*> the Court has taken the view that even research institutes are roped in
by the definition but latter judicial thinking at the High Court and Supreme Court levels has
been in favour of exemption where profit motive has been absent. The Kurji Holy Family
Hospital,** was held not to be an industry because it was a non-profit making body and its
work was in the nature of training, research and treatment. Likewise in Dhanrajgirji
Hospital v. Workmen,*5 it was held that the charitable trust which ran a hospital and
served research purposes and training of nurses was not an industry. The High Courts of
Madras and Kerala have also held that research institutes such as the Pasteur Institute, the
CS.IR. and the Central Plantation Crops Research Institute are not industries. The
Supreme Court has taken same view in Safdarjung Hospital. 3 We may briefly examine the

rival view points.

Does, research involve collaboration between employer and emp]f)yecf It do;s. T?;he
employer is the institution, the employees are the sc1enslsts, pa»ra—scmr-msts an lot bel:r
personnel. Is scientific research service? Undoubtedly it is. Its discoveries are valuable
contributions to the wealth of the nation. Such discoveries may b; sold f:r a h;avy pn: Cl;:

5 7. Even though a resea
i i s. Research benefits industry. Even
the industrial or other markets. 2 Smcpsc
i / tries which founded the
insti | ; disconnected from the many indus .
e e = izati pelled by systematic activity,
insti i i as an organization, propelled by sys 3
nstitute itself, it can be regarded as op i
: cli lled on co-operation between employer and employee and cnlculatlefi Ctio t:‘rzs ans
£ 3 4h 1 i ividua stri
:’0 2R nd inventions and useful solutions which benefit individual in hu. e
' 4 .
e enes‘ " terms of goods and services and wealth. It follows that rlesa:' ;md -
: e ] q the oSajaar;
i na'uon i tive, are industries. The Supreme Court oV errul . /Ch l; i
T St However it was observed that little research labs,
case, in Bangalore Water Supply case.
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1y qualify for exemption if, in simple ventures substantially and going by the dominant
mmmtmbmﬁii;ﬁ:tmployw are entertained but in minimal matters,
~marginal employees are hired without destroying the non-employee character of the unit.48
memﬁhf&ntnlhshwte of Fisheries, Nautical and Engineering Training
engaged only in imparting training to the personnel in deep sea fishing and allied
A ; l s hiring m,’@ inal employees to attend to certain minimal matters in the institute
‘was held not to be an industry.*
» u’?ﬁﬁiﬁéﬁoﬁ angalore Water Supply case, the Central Machine Tool Institute>® was
‘/ :@;&?5" x =t
- Effect of substituted definition
" The liberal spirit of the Bdngalore Water Supply case covers research institutions,
‘within the ambit of industry but the substituted definition expressly excludes educational,
scientific, research or training institutions from the purview of industry. So such research
institutions shall be out of scope of industry. As soon as the substituted definition is
enforced the flexible canvass shall stand curtailed.

@ﬁﬁj—%cthex industry?

. Clubs, speaking generally, are social institutions enlivening community life and are
fresh breath of relaxation in a faded society. They are open to the public for membership
subjgct to their own by-laws and rules. But any member of the community complying with
those conditions and waiting for his tum has a reasonable chance of membership, none can
denythe cultural value of club-life. People join clubs to enjoy Jife, relieve tension and
establish social and cultural relations and sometimes even economic considerations solicit.
them to join clubs. In this field also contrary judicial precedents catch out attention. The
Supreme Court of India ruled in Gymkhana and Cricket Club of India that the clubs are not
industries but in Bangalore Water Supply it overruled the earlier decisions and held that
clubs are industries. Later on the Industrial Disputes (Amendment) Act, 1982 gives
statutory sanction prescribing minimum number of employees to be engaged therein. The
law has developed in the area in question in a gradual process. Let us examine this shift of

- In Madras Gymkhana Employees’ Union.v. Management,”! the Supreme Court ruled
that the Gymkhana Club being non-proprietary members’ club with multifarious activities
providing a venue for sports and games and facilities for recreation, entertainment and for
catering of food and refreshment was not industry on the ground that it was self-serving-
institution.

In Cricket Club of India v. Bombay Labour Union,? Supreme Court again on similar lines
held that Cricket Club of India being a self-serving-institution was not an industry
notwithstanding its catering facilities provided to its members.

In Bangalore Water Supply case,%> Mr. Justice Krishna lyer has critically examined
these leading cases in the light of principles laid down in this case namely triple tests and

48. Bangalore Water Supply and Sewerage Board v. A. Rajappa, AIR 1978 SC 548,

49. P Jose v. Director, Central Institute of Fisheries, (1986) Lab. I.C. 1564 Ker.

50. Central Machine Tool Institute v. Asstt. Labour Commissioner, (1979) LLJ 192. See also the Workmen
of ISI'v. The Management of ISI, AIR 1976 SC 145,

51. AIR 1968 SC 554.

52. AIR1969 SC 276.

53. AIR 1978 SC 548.
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has given very fine reasoning. The

military clubs or other brands of
industrial angle

gentlemen’s club, Proprietary clubs,
! : recreational association when X-ra
Ak s » Project a picture on the screen typical of employ:
S for re i ices ing

8 ndering services and /or supplying goods on a Systematic basis at specified

IS, i i
hou 8. There is a co-operation, the club Management providing the capit
material, the appliances and auxilj

service clubs,
yed from the
ers hlring employees for

e S ; al, the raw-
: aries an e cooks, waiters, be] s, pic

maufls or other servants making available enjoyable eats, pleasures aniib:l)}/\:r}::;rxzsﬁ;
services for price paid by way of subscriptions or bills charged. The club life, the warm
com[:fany, the enrichment of the Spirits and freshening of the mind are therel. But these
blessings do not contradict the co-existence of an “Industry” in the technical sense Even
tester, hired for high wages, or commercial art groups or games teams remunémted
fantastically, enjoy company, taste, travel and games, but, elementally, they are workmen
with employers above and together constitute

. ' not merely entertainment groups but
industries under the Act.

It is a common phenomenon in parts of our country that workers, harijans, student
youth at the lower rungs of the socio-economic ladder, weaker sections like women and
low-income groups, quench their cultural thirst by forming gregarious organisations
mainly for recreation. A few books and magazines, a manuscript house magazine
contributed by and circulated among members, a football or volleyball game in the
evening—not golf, billiards or other expensive games—a music or drama group, an annual
day, a compensation and pretty little prizes and family get-together and even organizing
Joccasional meeting inviting V.I.Ps. Even these people’s organs cannot be non-industries
unless one strict condition is fulfilled. They should be—and usually are—self-serving.

These self-service clubs too do not have hired employees to cook or serve, to pick or
chase balls, to tie up nets or arrange the cards table, the billiards table, the bar and the
bath or do those elaborate business management chores of the well-run city or country
clubs. The members come and arrange things for themselves. The secretary, and elected
member, keeps the key. Those interested in particular p.:urs_uxts organize those terms
themselves. Even the small accounts or clerical items are maintained by one member or the

other. On special evenings all contribute efforts to make a goods show, excursion, joy
: pect is self-service. In such an institution

attendant may sometimes exist. He may
al trust of our proposition is that if a club or other like,

collectivity has a basic and dominant self-service mechanism. The small Man’s Nehru

Netaii Youth Centre, Brother Music Club,
CIUbI' St C;m};thaZa:ialéet‘:):;;nf;fr::::Ia::;]‘:tter national or provincial heroes fmd
o Cbu ‘alr;\cmselves are contrasted with the Gymkhana Clut.ﬁ, C;)fmopollte:;\
njanned .by St berbf India, National Sports Club of India whose Badge is p efsu:ep(aest
fUUb' grmke'tdfcliuth:)ough s‘l;ﬂled or semi-skilled catering staff. Only if they answer
or and provi

g the}):-]({u:/tiuhng Madras C)v‘r‘ﬁkhana54 Club which ofje"sspjt?;:
The Supreme Court while d sports, dinners and refreshment or ot}l\e;z;\a [o)fees,

facilities for different game f_rr‘ne;fbers for fulfilment of 1ts Ullms.'h,e lc':s coo;’eration

service for members and n‘oc:n reasonable salaries, observed that it ln;z / ly pleasurable

iz Calere"ds = I‘Z)t;:e: organised Jike in a trade and calculated to supp'

of employer and emp "

picnic or anniversary celebration. The dynamic as
a part-time sweeper or scavenger or multi-purpose

be an employee. The centr

54. AIR 1968 SC 554.




:gm'mmdlM'MWems necessary for an industry are present and
yatull 1, CJ. ruled that the club was not an industry because the club belongs to
er 'only anobxfsaid that a company belongs to the share-holders only, a co-

he members only; a firm of experts belongs to partners only. And yet
me wm\whwe co-operation goods and services are made available tc;
mmunity and the operations are organised in the manner typical of
amtoxgamsaﬁon, the conclusion is irresistible that an ‘industry’ emerges

! ‘_i_aggrb‘esofaucmb'my own the institution and become the employers for that

ﬁm reasons the Supreme Court overruled this case, the result of which

‘With reference to tne Cricket Club® of India the S i
. With refere upreme Court in Ba

?Mf‘g&oﬁwvedthat .Cridtet Club of India .litandsp in worse position'.lgI‘:l?:; ‘:nge;
aky x;h activities mde-nnging,.with.big budgets, army of staff and profit making
7 venm ares, Indeed, the members share in gains of these adventures by getting money’s
worthby cheaper accommodation, free or low priced tickets for entertainment and
messnml xefimshmem; and yet Bhargava, J. speaking for the Court held this mammoth
Mp_&mn-mdustry. Why! When all these services are rendered by hired employees
howc;n!hemhue of the activity be described as self-service without taking liberty wit}{
mhqﬂ'lheﬁashmony of the activities can leave none in doubt that this colossal ‘club’ is a
vibrant collective undertaking which offers goods and services to a section of the

community for payment and there is co-operation between employer and employees in

: . project. plea of non-industry is unpresentable. This case also thus stands

Co-operatives

av_j;r—opm@;m‘eﬁesoldinaﬁly cannot fall outside Section 2(j). After all, the society,
: mof SSeain p?gdm members and/or others are employees and the activity
partakes S ﬁ(:‘i & e. Merely because co-operative enterprises deserve State
mmon] i on cannot be distorted. Even if the society is worked by the
membersu‘em .{;orkm atxy;(sa\-re where they are few and self-serving) is an industry because
mm.ofwagg.m thepaxd wages and there can be disputes about rates and different
i sogeﬁ categox:les, ie., v'iorkers and workers or between workers and
F mlhesem 5 apexﬁ—ctedxsodeﬁ; f«;dmei:;s;s:?;gﬁng co-operatives, producers’ or

md&ﬁ: ':;uon:x,‘ ::(r,%at;:lsid on a co-operative basis, scale the definitional walls of
e u;,p,':,, 5 e A ussatralxan High Court in the Queen v. Marshall ; Ex parte
i mﬁr‘:,f ustra_lm,‘ help_s to reach this conclusion. There, a credit union,
p R .0 pe at le association which po.oled the saving of small people and made
Admmedly thembers‘ = ov:;‘r‘\teres-t, wa's considered from the point of view of industry.

f, ey were credit umfms Incorporated as co-operative societies and the
thinking of Mason, J. was that such institutions were industrial in character.

n, ).
' ep tevetnfsu credit ons wi an adjunct of
Maso went a st fuzthex to llold tha ch 1t uni ere !

55. AIR 1969 SC 266.
5;. AIR 1978 SC 548,
- Bangalore Water Supply Case, AIR 1978 SC
A 548.
58. 1975(132) CLR 595 (Ref. By Krishna Iyer, J.).
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It is enough, therefore, if the activ
described as incidental to industry o
distribution of commodities or other fo

ities carried on by credit unions, can accurately be
r to the organized production, transportation or
rms of material wealth.5

In Bangalore Water Supply case,% the Supreme Court examined the question whether

the co-operatives are i i
/ )% aA-'e lﬁduslnes. It may be recalled that Bangalore Water Supply case was
decided and the principles were laid down and oth 3 i g
: ! N and other cases which were tagged with this
case were left to be decided individually on merits in accordance with thes
Among the tagged cases Andhra Prades el oy
o Z tra Pradesh State Co-operative Union Ltd. v. The Labour Court,
u;ar‘a Ste‘ o-operative Umon(, Ahmedabad v. Workmen Employed under Gujarat State Co-
opera l?e nion were rgléled directly to this question. Thg Supreme Court after careful
analysis of e‘arlflgr decns%ons such as Safdarjung Hospital,®! Gymkhana Club,52 Cricket
Club of India,*® Hospital Mazdoor Sabha,® Indian Standards Institution,5% D.N.
Banerji,% Ahmedabad Textile Research,5” Nagpur Corporation®® and many other Indian
cases and also foreign rulings came to the conclusion that the co-operatives are industries.
Thus Andhra Pradesh State Co-operative Union Ltd. and Gujarat State Cooperative
Union®® were held industries accordingly. On the reasoning that they or any other co-
operatives fulfil the triple tests enunciated in this case. On the same lines Rajasthan Co-
operative Credit institutions cadre authority is ar: mdustryﬂm

Domestic Service
In Som Vilar Apartment Owners' Housing Maintenance Society Ltd. v. Workmen,”! the
Supreme Court held that indeed, this Court noticed the distinction between such classes of

workmen as domestic servants w' s from those
covered by the definition in Section 2())
services and callings would come within the purview
domestic servant purely ina personal or domestic matter or cver-\ in ot b
fall outside the definition. The whole purpose of the Industrial Dbp;:ie; fi}l‘bef’.e, o
resolution of industrial disputes and the regulation will not meddie wi Y

v s outside the idea of
carpenter or a blacksmith, a cobbler or a cycle repairer W ho CDmT otut:e s ihpicee s
industry and industrial dispute. The rationale, which applies all a inb ey o
: f S yho are rag )
professions like that of domestic servants would apply mf ::u:e‘:) i :mc; i
] eri rsonal services even if that § : 0
up of flatowners for rendering pe : e
Er(: - tallised into an association or society. The decision in Rajapp
ut crystallis a :
understood is not an authority for pro

position that domestic servants are also to be
/ yonw
treated to be workmen even when they carry 0

ho render personal service to their master
of the Act. It should not be understood that all
of definition. Services rendered bya
a casual way would

ork in respect of one or many masters.

59. Bangalore Water Supply Case, AIR 1978 SC 48
Ibid.
AIR 1970 SC 1407.
AIR 1963 SC 554
AIR 1969 SC 276.
AIR 1960 SC 610
AIR 1976 SC 145.
AIR 1953 SC 58.
AIR 1962 SC 1080.
AIR 1960 SC 675

IR 1978 SC 548.
;\a)asrhan Rajya Sahkart Samitiyan
2002 SCC (L&S) 1099; Bangalore
215 explained and relied on-

I, (1985) Lab. LC. 1023.

al Tribuna 1978 SCC (L&S)

_ ;. Industri
Vynmsnmwk U'l'!“’(':;,‘,n:“ Board v. A Rajappa:

Water Supply an




: ?ﬁﬁ’g&? w};enpezsohalsetv‘fcesm rendered to the members of a society and that
'is constituted only ge the services of such

, the award made by the tribunal cannot be sustained. The

= -x B 5 g s
0 "%‘gﬁﬁmﬁmﬁm_@n charity be “industry’? This paradox can be unlocked

onl ing the nature of the activity of the charity for there hariti

only. nining the. . are chariti

.ci%"h"h Tﬂ‘e grammar of labour law in a pluralist societ?" tells us that the woreliearni:

\ i{ﬁ‘é\ wages and conditions of service, the employer with output and economics
X "uni.(j‘with_peace, production and stream of supply. This complex of work

haggmgm,-ﬁmﬂy grasped, will dissolve the dilemma of the law bearing on,

-~ The Supreme Court in Bangalore Water Suppl, i i i
; reme . pply case has examined this question. For
this purpose it analysed the elements of charitable economic enterprises, established and
mfi:lamed for satisfying human wants and indicated three broad categories, more may
€xis I
The first is one where the enterprise, like an i i
% L : y other, yields profits but they are
:lphnned off for a.ltmishc objects. The second is one where the institution makes no profit
ul”hu:es the services of employees as in other like businesses but the goods and services,
whlch are the output, are made available, at low or no cost, the indigent needy who are
pl:lced out of the market. The third is where the #stablishment is oriented on a human
ml&?o;:e fulﬁll.ed_by men who work, not because they are paid wages, but because they
sharemo m ilﬁia:zn for t;xethmuse and derive job satisfaction from their contribution, The first
: es and the third is not. What is the test whereby these i tituti
donot fall under the definition of industry? it

3 bu:;:‘s ;:l:\sn::nn gfmund ;ha:h the firs:i category of charities is disqualified for exemption. If
§ or uctiol i i

it pro n and/or supply of goods and services with an eye on

earned is diverted for
loyer and empl i

production of goods and services. In short, they arr’e if'\dustries. ™

ﬂ'l"t:‘Supr?me Court obser.ved in relation to second category of enterprises that people

£ mmmg because the kmc?—hmrted, high minded, service minded organisors of such

erp emploxeos and in Lo-operation with them produce and supply goods or

I argm'g any PrICe or receiving a negligible return. But so far as the

memed, it l.JOOtS little whether he makes available the products or services

. ey coni:;bt;:: labour for wages and conditions of service. For them the

har er1s exactly like a commercial employer. Both exact hard work, both pa
similar wages, both treat them as human machine cogs and nothing more. The'y maypbz

_ 1s but regulates industrial
:,e‘l’ahons b;tweel:h emp!oyers a.nd employees, employers and workmen, and workmen and

l'kmu\.- % ron; € point of view of the workmen there is no charity. For him charity must
begin at home. From these stands of thought flows the conclusion that the second group may
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legitimately and legally be described as industry. The f

lies in shifting the focus from the worke allacy in the contrary contention

r and the industrial activity
y to thed
;nd prloduc‘:\.’The Court made reference of Shri Gandhi Ashram for the ca:ﬁzlsiu{ U‘{:
Gang’alo;e} ater Supply were related to such ashrams. The cases Ms. Kshemf.:ﬁsn
andhi Ashram Meerut Stc’.n\:. The Workmen and Shri Gandhi Ashram v. Their Wo;kmen
- The Court laid down general principl ‘
' el ples and left the matter to be
de'clc-]ed on merit individually. In view of the triple tests court ruled that such Ashrams are
within the scope of industry.

In respect of third category of enterprises the Supreme Court ruled that to qualify for
exemption from the definition of industry in a case where there are employees and
employers, systematically organised activities for production of goods and services, a
totally different orientation is needed. In such cases special emphasis must be placed on t:he
central fact of employer-employee relations. If a philanthropic devotion is the basis for the
charitable foundation or establishment, the institution is headed by one who whole

heartedly dedicates himself for the mission and pursues it with passion, attracts others into

the institution, not for wages but for sharing in the cause and its fulfilment, then the
undertaking is not ‘industrial’ because there is absence of motive of work for wages or
money. They simply co-operate for charitable purposes for spiritual satisfaction. If they
have such a concept there will not be any conflict of interests as it happens in an industrial
dispute. The Supreme Court concluded that such people are not workmen and such
institutions are not industries notwithstanding some menials and some professionals in a
vast complex being hired. We must look at the predominant character of the institution and
the nature of the relation resulting in the goods and services.

In Bangalore Water Supply Case,” the Supreme Court made brief survey of judicial
precedent on the point and discussed the leading case of Bombay, Pinjrapola” and »held that
such institutions from the view point of workers are industries as they share business like
orientation and operation, on the basis of triple tests laid down in this case.

Tirumala Tirupati Devasthanam?* has been held to be an industry. Similar]y in Sun;h
" Kumar v. Union of India,” it has been observed by the High Court of I}?el}éx th;k lafplﬂl:?:o‘;
: /n 1 Water Supply case, the Central Ins
reme Court laid down in Bangalore ‘
tYe:;;h::\l:lg be regarded as an industry, especially when most of its employees are persons
who are working for wages.
e remarked that any institution wheth
be in the area of industry. Only such1i

i / s for exemption.
tion may qualify for exe . _ i
free or ff)r small honoraria or like return, mainly drawn by

% 5
as lawyers volunteenng toruna free IEbtll service et
as 1a

f the holiness, divinity and the services are supplied
; aged for remuneration or on the
an industry even if

er charitable or religious if

i ey conchlingly s nstitutions which are for

it fulfils triple tests it may e
the purposes of spiritual satisfac|
mission may employ themselves,
sharing in the purpose or cause, such
or ashramites working at the bidding bt
free or at nominal cost and those who serve a

i i stitution is not
basis of master and servant relationship, then the ins!

/0
ical, are hired.
stray servants manual or technical,

If in a pious or altruistic

2 : (1971) I LL] 393 5C.

e S R
72. AIR 19785C 548. 211 SCR 20
(@2 79) 1LLJ 448.

Pinjrapole v. Workmen,
g'a'll'nb[‘;zm;fllmniom v. Commissioner of Labour, (19

1989) 2 LLJ 110. e
E?angalare Water Supply Case, AIR 1978




: qr‘mmwcammgv. State of Bihar and others,”” applying the principles laid
~down in Bangalore Water Supply case the Bihar Relief Committee, a charitable, non-profit
# ng socis m‘uesurgtnlsaﬁbnfounded for rendering relief work has been held to be
by the Patna High Court on the ground that Committee has undertaken minor

* irrigation n the State for which it opened various centres for constructing open

bore wells, tanks and tube wells after obtaining the advice of the technical experts.
ari Cutchi Visa Oswal Derawasi Jain Mahajan v. B.D. Borude”® the High Court of
rheld the petitioner Religious Trust owning extensive properties and doing service

Y

‘ y with the co-operation of engaged employees, to be an industry. It was
‘observed : ‘Whatever may be the aims and objects of the Trust, there is hardly any doubt
that the Trust is carrying out commercial activities by letting out godowns, halls, shops etc.
Wﬁﬁmmapggst that the Trust merely provides spiritual benefits and not material
‘benefits. Pujari is engaged on a monthly salary and the Trust accepts donations and
offerings before the deity. It is not in dispute that the workmen are engaged to clean the
property and to provide facilities to the residents, like service of food etc. These activities
are clearly commercial in nature. Therefore, in consonance with the principles laid down
in Bangalore Water Supply case the Trust falls within the scope of industry as defined in
section 2(j) of the Act.”

It has been held by the Supreme Court in All India Radio v. Santosh Kumar and
M{r,” that the functions which are carried on by All India Radio and Door Darshan
«cannot be said to be confined to sovereign functions as they carry on commercial activity
for profit by getting commercial advertisements telecast or broadcast through their various
Kendras and stations by charging fees. Therefore, it has to be held that the appellant All
India Radio as well as Door Darshan are industries within the meaning of Section 2 (j) of
In Bharat Bhawan Trust v. Bharat Bhawan Artists. Association,8° the questions before

the Surpeme Court were to decide whether the appellant which is an institution for the

promotion of art and culture is an industry and whether the respondents, who are artists
are workmen. The Supreme Court considered the tests laid down in Bangalore Water
Supply, case which are (i). that the institution is engaged in a systematic activity; (ii)

organised by cooperation between employer and employees, (iii) for the production of

goods and services. This decision included a wide variety of situations within the ambit of

Section 2(j). There have been innumerable decisions following the said decision, which

have taken a broad view of the definition. This Court in'Suresh Kumar v. Union of India, 82

held that an institution of Yoga was an industry. This Court in Bangalore Water Supply

and Sewerage Board v. A Rajappa, however qualified the dictum by explaining that where a

complex of activities, some which qualify for exemption, other not, involve employees in the

total undertaking, some of whom are not workmen, or some departments are not productive

of goods and services, then the integrated nature of the department will be the true test. The

£ (19’7_9) LL]J 53; HK. v. State of Gujarat and others, (1995) I LLJ 801, where relief undertakings
carried out to sovereign functions hence out of scope of industry.
(1987) I LLJ 81, per Pendse, J.
ll’:’m (L & 5) 833; Bangalore Water Supply and Sewerage Board v. A. Rajappa, AIR 1978 SC 548

2001 SCC (L&S) 1225,
AIR 1978 SC 548 followed.
(1989) 2 LLJ 110.
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whole undertaking wil] be D

indust 5
B Denei Ty although those who are not workmen by definition

Thus, to hold that the a i

1 , Ppellant in the j
requirements of the section and the tests la:;.dl:i'lst
Bharat Bhawan Trust is e X
talent. Such

ant.is an industry, it must satisfy the
Wn in Bangalore Water Supply case. The

that the production of the pl
service. Therefore,

It was further observed that even assuming that the appellant is an industry the more

\ 0 examine whether the artists employed by it are workmen. |
was Ah?]d th.flt an artist engaged in the production of a drama orpm t}):eatrgrrmnagement or lo!
participate in a play can by no stretch of imagination be termed as workman, because he
does not indulge in any manual, unskilled or technical, operational or clerical work,
though he may be skilled, it is not such a work which can be read ¢jusdem generis along
with other kinds of work mentioned in the definition. A Constitution Bench of this Court in
H R Adyanthaya v. Sandoz (Indin) Ltd.53 after review of the entire case law held: “As
regards the word “skilled”, we are of the view that connotation of the said word in the
context in which it is used, will not include the work of a sales promotionemployee such as
the medical representative in the present case. That word has a to be courtrued ejusdem
generis and thus construed, would mean skilled work whether manual or non-manual
which is of a genre of the other types of work mentioned in the definition.”

In effect, the work of the respondents is creative art which only a person with an
artistic talent and requisite technique can manage. To call such a person, a skilled or a
manual worker is altogether inappropriate. An artist must be distinguished .imm a Sk.m,ed’
manual worker by the inherent qualities which are necessary in an artist, allied to training
and technique. Thus the respondents are not workmen.

In Shri Gajanan Maharaj Sansthan v. Shri Gajanan Karmchari Sn:gl;:‘ :he;e ;?e
i inati as blic trust registered under the Bombay Public
question for determination was whether a publi g o sy

Trusts c.arryilng on charitable and religious acu‘t/’me; :1 a:}\1 :t\f:: i did vt anle
Industrial Disputes Act. The Supreme iy te various contentions raised
either the pleadings or the evidence adduced except to n:_u;;a{ Zf s i i
by the parties in passing the award. The High Court lost sig il Rn;appa,ss o the
this Court in Bangalore Water Supply Case and Sewerage
following effect: ' ; lishment,
“If a philanthropic devotion is the basis for chantaple fom??ojz,:l;ision and
the institution is headed by one who ‘Vhf"‘:het;rj:s[);i:leﬁé:it:;t for wages but for sharing
g ey Pa'SSi(;nif?ltl::::: (t)l::irstl*:: znderlaking is not ‘1ndu§lf1fll". f;h-:dt:;:;:‘;
in the cause and. llljl l:m i éxtn’ cates the institution from the def@uondoe :" i
g:cef?nc; Zgiz‘:r:}?at fhen.?is economic relationship such as is found in tra
ion

a0
83. 1994 SCC (L&S) 1283.

84. 2003 SCC (L&S) 794.

85. 1978 SCC (L&S) 215 followed.




d the others who emotively flock to render service. In one
but crusaders all. In another sense, there is no
-but voluntary participation in the production, inspired by
remuneration; service conditions and the like. Supposing
T order v th a guru or other head, let us further assume that there is a
&Eyqimbt.priﬁﬂy subordinates in the order, gathered together for
ractices, bhajans, meditation and worship. Supposing further, that
vited daily or occasionally, to share in the spiritual proceedings. And,
| the inmates of the ashram and members of the order, invitees, guests,
‘and other: rticipants are fed, accommodated and looked after by the institutions.
In such a case, as often happens, the cooking and the cleaning, the bed making and service,
‘may often be done, at least substantially by the ashramites themselves. They may

they may have surrendered their lucrative employment to come into the holy institution. It
may also be that they take some small pocket money from the donations or takings of the
institution. Nay more; there may be a few scavengers and servants, a part-time auditor or
accountant employed on wages, If the substantial number of participants in making
available goods and services, if the substantive nature of work, as distinguished from
trivial items, is rendered by voluntary wageless sishyas, it is impossible to designate the
institution as an industry, notwithstanding a marginal few who are employed on a regular
basis for hire. Perhaps, when Mahatma Gandhi lived in Sabarmati, Aurobindo had his
hallowed silence in Pondicherry, the inmates belonged to this chastened brand. Even now,
in many foundations, centres, monasteries, holy orders and ashrams in the East and in the
West, spiritual fascination pulls men and women into the precincts and they work
tirelessly for.the maharishi or yogi or swami ji and are not wage earners in any sense of the
term. Such people are not workmen and such-institutions are not industries despite some
menials and some professionals in a vast complex being hired. We must look at the
predominant character of the institution and the nature of the relations resulting in the
production of goods and services. Stray wage-earning employees do not shape the soul of
an institution into an industry”.

The Supreme Court after making reference of the above observations concluded that
the appropriate tests to be adopted are indicated in the aforesaid passage. The High Court
has notadverted to this aspect of the matter at all. In the circumstances the Supreme Court
setaside the order of the High Court and quashed the award and remitted the matter to the
Industrial Tribunal for fresh consideration in accordance with law.

In fact, in Bangalore Water Supply Case the definition of industry was stretched to a
breaking point only in the anxiety to give the benefits of the Industrial Disputes Act, 1947
to as many kinds of employees as possible in the name of judicial activism.5
Substituted Definition of Industry

The Supreme Court of India in Bangalore Water Supply case®” has extended the flexible
canvas of industry to the maximum extent-and realising the necessity of limitations
observed that the Government might take suitable legislative measures to this end. Under
these circumstances, the Parliament redefined the expression “industry” giving due weight
86. V.S, Deshpande, A new concept of industry. The Journal of the Indian Law Institute, Vol. 26

(1984), pp 214-15,
87. AIR1978SC 548.

. expressly excluded from its scope any agricultural o
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: nin the

. N clauses thereto. The eff,

! Skt L . X effect of

: ilscussx@ in relation to individual institutions, The
rought into force on 21st August, 1984 alongwith

utes (Amendment) Act, 1982 i
{ s Ry
sty date is to be notified in

Bangalore Warer Supply case adding j
definition has been indicated in th
substituted definition has not bee
other provisions of Industrial Disp
this respect by the Central Govern

Under the inclusion clauses an
relating to the promotion of sales or
been included within the scope of
exclusion clauses to curtail the ambi

y a‘ctivity of Dock Labour Board and any activity
.busmtss or both carried on by an establishment have
industry. The definition has added as many as nine
tof industry explained by judicial precedents. This has

: ioed § peration, hospitals and dispensaries,
educational, scientific, research or training institutions, institutions engaged in charitable,

social and ph}lanth{‘opic services, Khadi or village industries, sovereign functions of the
Govfzmm?nt including activities carried on by the department of the Central Government
dealing with defence research, atomic energy and space. It also excludes domestic service.
Any activity, being a profession practiced by an individual, or body of individuals, if the
number of persons employed by the individual or body of individuals in relation to such
profession is less than ten, is excluded from the scope of industry. Similarly, any activity
carried on by a co-operative society or a club or any other like body of individuals, if
number of persons employed therein in relation to such activity is less than ten, is also out
of the scope of industry. However, if the persons employed therein are ten or more, such
activity where they are engaged, is within the purview of the definition of indusiry.

It would be correct to say that if the definition of “industry” as amended in 1982 is
given effect to, it would make a lot of difference between the law in force on Fhe basis of
Bangalore Water Supply and Sewerage Board v. A. Rajappa,®8 and the law contained under
Section 2(j) of the Industrial Disputes Act, 1947, after its amendment in 1982. The
institutions which are covered within the scope of ‘industry” at present wgu]d be ox_.n of
ambit of the definition of industry thereafter if they qualify for exemption contained

therein.
Recent Judicial Trends

Although the judicial interpre!
Court in Bangalore Water Supply :
finally settle the tests to determine 1

i ion * ’ by the Supreme
iven to the expression ‘industry” by
s 0,5 was intended to

A. Rajapp:
and Sewerage Board v. " .
ts scope with a view to cope with the modern socio-
ith the industrial developments by extending its
s e e ks loyees but it has been expericnced in due course
e el ﬂ_"d ‘em}F\’j 'Zrea In the light of the experience of the last
of time that uncertainty stil pre\'a}ls int : the.above case its decision requires to be re-
two decades in applying the test la;d do».vr: ::, it e i il pece
: judicial trends P2 S sputes Act to
il ;’“;‘m JUdI::Jnity lhi application of the Industrl:’:i ?,::)hli e
the com A : e, :
pnd W-elf.are oh‘ch were, quite possibly, not mtenfied !os Lot eliribey
e Sarage ha ’ e 2 the g culam, Cochin and another v.
more damage than good, no rtunities. Coir Board, Ernakulam, e
. S = dici 5 see how a y.
curtailment Ofsemsilo{;:::;(’ ri:;gﬂs recent judxcml trends. Let us
Indira Devai P.S. and 0fers,

88. AIR 1978 SC548.
89. AIR 19785C 548.

; har, J.
90. 1998 SCC ( L&S) 806, per Sujata V. Manohar,
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N and employers ranged on opposite sides

hich each i

8roup is bound ¢,
ferests (such as wages, bonus, allowances, working hoursoagne;hse; :Y)a XCOZ‘mUnity >
Nn). In branches of

- workofa municipality analo ~ 50
v : G 8OUs to carryin -
| | considered as an industria| i sznilzrocj:iavtmde or bgsnness, the dispute can be
. City of Nagpur v. Employees In Stae Eniis as fakgn in the case of Corpn. of the
. Bsindertaking” in th S _omoay v. Hospital Mazdoor Sapjg 94

4 the definition of an ind a,”* word
S aNCIAE esdepots.. The products | systematically and habitually undertaken i;r ursc::jy s held. to connote an activity
| charges the commission. ‘rendering material services to the community atplarg:;l:gn :; dlfstnbution of 80ods or for
rary clerks and typists who were help of employees. Profit motive was considered as not mlesanto S

’{}'." terminated in accordance with Thus, by eliminating the : 5

y et : g purpose of an industria] activity as earning of pr fits

% income or returns, the Court brought into the sweep of an j Lol
Bes cove e i €ep of an industry, activities such as
K 3 g. ".m.l?n ospitals giving: free medicines and medical care or other
philanthropic acfxvutles. In fact, by considering the term “undertaking” in this fashion, all
departments, government companies, other kinds (.)f organised activities which would ordinarily not have been considered' as
in the impugned judgment. After extensively industries at all ar!d which would not have been otherwise considered as industries even
£ this C on what is an “industry” and who is a under the lnc?ustnal Disputes Act were now “industries” under the Industrial Disputes
putes Act, the High Court has come to the conclusion, Act. Because if v‘ve look at the language of the definition of “industry” and interpret the
as defined in the Industrial Disputes Act. Hence won:d undertaking” appearing alongwith the words “trade, business and manufacture or
calling” by applying the principle or nositur a sociis, “undertaking” would cover activities

\ct would be applicable in respect of termination o
¥ similar to trade, business, manufacture of goods or calling, and not other kinds of

activitiey.
However, the same non-conventional interpretation was reiterated in the case of

Workmen v. Indian Standards Institution,% by saying that the widest possible connotation
should be given to the word “industry” since Industrial Disputes Act was a welfare

legislation for the welfare of workers. Therefore, Indian Standards Institution was held to

the definitions of ‘industry’ ‘employer’ and ‘workman’
defined in the context of an industry and the workman
yed in any industry, the term “industry” itself has been

de, manufacture, undertaking or calling. While the terms be an industry.
== underaking” which At the same time, there has been another set of cases of this Court and a number of High
Courts where a slightly more restricted and conventional meaning has been given to the

i { ! / M.R. Meher,
“i * le, in National Union of Commercial Employees v. ;
Ry bay v. Hospital Mazdoor Sabha,’? was

Industrial Tribunal,% the case of State of Bom

distinguished and it was held that a liberal profession suc}? as that of an att:;n:iew::t?f:
an industry because the attorney does not carry on e mee-sswn :w:n the work he
cooperation of his employees. He brings to bear his '"'e"“‘“&'iﬁ-"?ﬁ' has held that an
does. Similarly, in the case of Universiy of Deili v. Ram Nath,” this

i instituti s not an industry- 3
educational institution wa ub Enployss’Union . Gynikhana Club,%® this

Ives the relationship of an employer and
as not an industry since its services were
nd material goods were

ve would not call it an industry. The Court therefore for reasons
e matter be placed before the Hon’ble Chief Justice c.>f India to In the case of Secy. Madras Gymkhana cl
nch should be constituted to reconsider the decision of this Court held that every activity which invo!

Water Supply and Sewerage Board 51 employee is ot necessarily an industry: Al club wand ol
observations of the Supreme Court in the case of Coir P

to the members themselves for their own
s which indicate unhappy results of the ruling in the | == AIR 1960 SC 675.
94. AIR 1960 SC 610.

: &5)16.
before this Court, D.N. Barerji v. P.R. Miklirjee? a Bench of | %8 AIR 1976 SC 145 1576 SCC L
) that the words “industrial dispute” convey the idea ofa | o' “"o 2F o oo
98. AIR 1963 SC 1873.

| 9. AIR19685C 554.

and others, 1998 SCC (L & S) 806.




tion and was not an industry,
f India v. Bombay Labour Union,! the

d thatan industry as defined in Section 2 (j)

d employees, the former engaged in

calling of employers and the latter engaged in

ft or industrial occupation or avocation. But

sarily productive of an industry. Domestic

public officials, service in aid of occupations of

p.of employers and employees but they cannot be

Hospitals run by Government and even by private

ines but on charitable lines, or as part of the functions of

cannot be included in the definition of industry.

earlier reiterated by a three-Judges Bench of this Court in
Club,® where also this Court had interpreted the definition of |

-In its first part, it means any business, trade, undertaking,

loyers. This part of the definition determines an industry by

of employers in respect of certain activities. These activities are

nd they determine what an industry is and what the cognate
‘is intended to convey. The second part views the matter from the
 designed to include something more in what the term primarily

rt of the definition, any calling, service, employment, handicraft or

| down in Corpn. of the City of Nagpur v. Employees.
w which was reaffirmed in Safdarjung Hospital case by a decision of
as well as the University of Delhi case were overruled in 1978 by
seven Judges of this Court in the case of Bangalore Water Supply &
d ajappa* by a majority of five with two dissenting.

! honofmdustryunder the Industrial Disputes Act was held to cover all 1
clubs, educational institutions, cooperatives, research institutions, charitable
‘anything else which could be looked upon as organised activity where there

hip of employer and employee and goods were produced or service was

ty laid down the “dominant nature” test for deciding whether the
ent is an industry or not (see para 143, Krishna lyer, J.) : (SCC pp. 283-84).
Judges dissented from this view. They said that bearing in mind the collocation of |
rms in which a definition is couched and applying the doctrine of noscitur a sociis as ‘

ted out in the Hospital Mazdoor Sablia case when two or more words are coupled |
|
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i iitio er run by private entities or by Gov.
professions like doctors, lawyers etc. the pursuit of v}\lrhich?srrzz;::da;i

upon the individual’s own education, i
divi ucation, intell i i
should fall within the pale of the deﬁm’tior: e e e

Physical Research Laboratory was not an industry.

In an earlier judgment in the case of Sub-Divisional Ins;

Joseph,® the establishment of the Sub-Divisional Inspector of Pf:s?z:a:fhi‘]z'n:': 7;:: fbyey::
industry but as an exercise of a sovereign function. In the case of Bombay Telephone
Canteen Employees’ Assn. v. Union of India, 7 this Court, after examining the case law, held
that workmen employed in the departmental canteen of Telephone Nigam Limited and
admittedly holding civil posts were not workmen within the meaning of the Industrial
Disputes Act. However, a Bench of three Judges of this Court in G.M. Telecom v. S.
Srinivasa Rao,® held that the cases of Sub-Divisional Inspector of Post and Bombay Telephone
Canteen Employees’ Assn. were not correctly decided in view of the ratio laid down by a
Bench of seven Judges of this Court in the case of Bangalore Water Supply and Sewerage
Board.

Looking to the uncertainty prevailing in this area and in the light of the experience of
the last two decades in applying the test laid down in the case of Bangalore Water Supply
and Sewerage Board it is necessary that the decision in Bangalore Water Supply and
Sewerage Board case is re-examined. The experienc_e of thg last two decades does not
appear to be entirely happy. Instead of leading to l.n'd‘ustnal peace and welia.ula of the
community (which was the avowed purposerf artificially extendil.ng‘lhe defz‘nmon of
industry), the application of the Industrial Disputes Ac.! to organisations which were,

it rz’SSib] not intended to be so covered by the machinery set up under the Industrial
‘ll)lilslpeufa Act,y r’night have done more damage than good, m:ly fothé Erpalstions but
also to employees by the m‘.m[men[ofemp"‘b)'lineﬂ.t g soluntary social workers, the

In a number of cases where the organisation is run by voluntary e

are uhab e to €O with the q i ial 'sputes Act. This has led to a

pe i re uirements of Industria Di : . :
7 i} we;;are aCfiViliES previously undertaken by such orgamsanon which
any

cessation of m -+ of considerable benefit and the employees of their
has deprived the general community 0 e i
livelihood. A large num :
because of the wide interpretation
A
The definition needs re-exar:m;t::m 3
benefit of industrial legislation, the

ber of such voluntary we .
given to term ‘industry”.

<o that, while the workers in an industry have the
S nity as such is not deprived of philanthropic and

; S) 1535.
5 1997SCC(L& S) 113;527‘f0qucd in Union of India V- Kamlesh Kumar Bharti, 1998 SCC (L & S)
6. 1996SCC(L&S)
7. 1998SCC (L& 5)386.
8. 1998SCC(L&S)6




the definition “industry” under
g Act46 of 1982. In the Statement

Jindustry in the Industrial Disputes Act.
alia, as follows :

Bangalore Water Supply and Sewerage Board

ight restructure this definition by suitable

osed to redefine the term ‘industry’. While doing
scope of this expression, certain institutions like
scientific, research or training institutes,

and philanthropic services, etc. It is also

f Government including activities relating to

@ from the purview of the term ‘industry’.
characteristics of these activities and the fact that
proposed to have a separate law for the settlemer:t

as collective disputes in respect of the workmen of these
e e .

the legislative mandate the definition has not been notified by

 arisen because of the judicial interpretation given to the

 reason why the matter should not be judicially re-

the function of the Coir Board is to promote Coir Industry,

facilities to make the coir industry’s products more

predominant purpose for which it is set up we would not call it

one were to apply the tests laid down by Bangalore Water Supply

an organisation where there are employers and employees.

1l work for the benefit of others. Therefore, it will have to

-such a sweeping test was contemplated by the Industrial Disputes

it every organisation which does useful service and employs people

istry. We, therefore, direct that the matter be placed before the

India to consider whether a larger Bench should be constituted to
this Court in Bangalore Water Supply and Sewerage Board Case.

Is that the current judicial reasoning is not in favour of the wider
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: edraft the definition of
tations on the extended scope of the term. In view of l

Court the Parliament re-drafted initi
the definition of *
better known to the Government jt h i

ndustry” with a view to put
the observation of the Supreme

try” in 1982 but for the reasons
4s not yet been enforced. Since the difficulty has arisen

community. It would not create any difficulty

as highlighted if due care and Proper precautions are taken while deciding cases with

reference to this decision.

In Coir Board, Ernakulam v. Indira Devai, !0 it has been observed by the Supreme Court
that the judgment in Bangalore Water Supply and Sewerage v. A Rajappa,'! was delivered
almost two decades ago and the law has been amended pursuant to that judgment though the
date of enforcement has not been notified, It was delivered by seven learned Judges of this
Court, does not in our opinion require any reconsideration on a reference being made by a
two-Judge Bench of this Court, which is bound by the judgment of the larger Bench. The
appeal shall, therefore, be listed before the appropriate Bench for further proceedings.

So far the Bench has not been constituted for further proceedings. The delay in the
enforcement of the amendment made in 1982 which intended to restrict the ambit of the
industry as defined under the Act, has caused another litigation. In Union of India v. Shree
Gajanan Maharaj Sansthan,'? where the respondent, lregnstered as a charitable nfusk under
the Bombay Public Trusts Act, filed a writ petition before the Bombay High hCoux-;
contending that under the Industrial Disputes (Amendmen‘ll) Ackl, 1982 by cla.use.(c) t” ;rec?
the definition of the term industry has been amended and §hantable orgamslnons : a\; e
been excluded. Although most of the provisions of the @endmg Act, have been‘ fn.ugh fmho

ification dated 21-8-1984, clause (c) which has amen@etti_the de‘fvx‘nmon 0 "t e
flisst by,a notification into force: that thus the definition of “industry” as
fexm ”induslry" has not been l?roughf e Orth' employees working in the respondent’s
s priot to amendier gl sppieh (-0 be't ar?l '::,vnhhdd the enforcement of the
B (ition, tat the Coe COVemm‘ff“ e Z" t}llzrefo)re, writ of mandamus needs to be
aaid provision g Sumdemlyt];nfu(tlif?el}:: date for bringing the provisions into force.
issued to the Central Govemmened e of a provision is left to the
upreme Court observed that ¥ : , obiective standards, no writ of
discr'le-]:;: oFf) the Government w}thoul gynzﬁ;?;n; :zjd i datete
mandanus could be issued directing thzndo\‘:rhen e

provision should be brought into force

i or Supply and Sewerage
inci in Bangalore Water . o
Again in 2005 the ]:’ru.'xtlplesril;::.l e afu_rp ot ]g B”_.Sr':l.‘it’en;ns
e i asons for making a
Board v. A. Rajappa, h1[vhi hlighted various mmpelh:rg :150 e
R e o Supremtic9lir rprihtion of the definition of "industry
n the inte 2
a larger = h:Dr A § Anand C.J. and

d down
lly examined in 5

§ P Bharucha, M K

2000 SCC (L&S) 120 (Three-Judge Benc

the expression ‘industry” as given by the Supreme Court in 1978 in © Mukherjee ”);5) 215
ply case. It has been emphasised that the Supreme Court itself in the l%g §E 535) 7. 215
ly case intentionally observed that the Government might take im 1978 SC 548 : 1978 SCC ¢ 2

2005 SCC (L&S) 642:




ch of three Judges

of the Supreme Court in
ndhare,'> and The State of

‘has considered ‘historical

It observed that "on the question of

|is a welfare scheme undertaken for

by the definition of “industry" under
 aforesaid Benches (supra) of this

‘1 dge Bench decision of this Court in the
b;Bmmi V. A. Rajappa (shortly hereinafter
h of three Judges in the case of Chief
based on the decision of Bangalore

ial Forestry Department” is covered by the
dge decision in State of Gujarat v.

of the employers that the expansive meaning
iin specified exceptions carved out in the judgment of

rranted by the language used in the definition clause. It is urged
' hile exercising its "sovereign functions" have
try”. On the question of "what is sovereign

ferent opinions expressed by the Judges in

a constitutional democracy where sovereignty

es undertaken by the State in discharge of its

les of State policy contained in Part IV of the

To restrict the meaning of "sovereign functions" to

lled “inalienable functions” like law and order,

and the like is uncalled for. It is submitted that the

ct 15, no doubt, wide but not so wide as to hold it to

organised activities” undertaken by the State and even

and philanthropic activities,

em lgm.it:i&al_so,pointed out that there is no unanimity in the
Bangalore Water case on the ambit of the definition of

ons made by the Judges the legislature responded and

. i I Disputes (Amendment) Act, 1982. The Act stands

: pmyrs\wn redefining the word “industry” has not been brought
ition thus remains on the statute Book unenforced for a period

of the Amendment Act of 1982, have been brought into force by

on, but the Amendment Act to the extent of its substituted definition

categor]gs
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am;l provided a new definition of the wo
utili

nonetheless part of the statute.

On behalf of the employees, learned Counsel vehemently urged that the decision in the
case of Bangalore Water being in the field as binding precedent for more than 23 years and
having been worked to the complete satisfaction of all in the industrial field, on the
principle of stare decisis, this Court should refrain from making a reference to a larger
Bench for its reconsideration. It is strenuously urged that upsetting the law settled by
Bangalore Water is neither expedient nor desirable.

It is pointed out that earlier an attempt was made to seek enforcement of the amended
Act through this Court. (See Aeltemesh Rein v. Union of India'’) The Union came forward
with an explanation that for employees of the categories of industries excluded under the
amended definition, no alternative machinery for redressal of their service disputes has
been provided by law and therefore, the amended definution was not brought into force.

The Supreme Court heard the learned Counsels of both the parties at great length and
observed that it has surveyed critically all the decisions rendered by this Court on the
interpretation of the definition of "industry” and began with a close examination of the
decision in the case of Bangalore Water Supply for considering whether a reference to a
larger Bench for reconsideration of that decision is required.

The Court observed that Justice Krishna Iyer who delivered the main opinion on his
own behalf and on behalf of Bhagwati and Desai, JJ. in his inimi!ablﬁ style has cgn;lru:d
the various expressions used in the definition of "industry". After critically examining the
s recorded his conclusions in paras 139-144.

d down in Bangalore Water Supply Case, the Cp}xrt
ed the majority, three had given a-commm;;snmizg
Pl gien e ctons P 1 P S L
Viewss:ex; ;‘35;‘; lgJ‘f\é:f:iiz:h?afd‘e};;ﬁe]a]sl:ffn&:Smgh, J., for himself and for Tulzapurkar,
]exl}::so tool): note of other rulings on the point.

d that the def;

previous decisions he ha

After referring to principles lai.
pointed out that five judges who constitut

rde inition clause in the Act is so wide and
Tl g ecise meaning. In the opinions ofall

i rery definite and pr ; >
it is not susceptible to a very ; ion of interpretation to
e th"]tt'msu:beb‘ted tl;at to avoid reference of the vexed question of interp
of them it is SUEE

i intervenes and
i 1d be better that the legislature in .
re f the Supreme Court it wou r th M e
lal‘b." 2 Be:cl'}es’:l posih’oﬁ by simply amending the dffnmlonfz;lr1 ,:T\::I:l ;yB s ﬁ, e
d.‘mf“ﬂ” ed;b amending the definition of "industry b.utun e
s '05:‘;" (h}u legislature to provide AlkemauvedDésfu::sthe o ain. £
L+ g o of industries excluded ITo T
o e s red by the decision
employees‘ & if\eil?z?uf;uei to be unclear and to a large extent uncove! Yy
legal position thu

of Bangalore Water case as well.

It was further pomtgd‘out th g
the Court to impart definite 'meamnb i)
nly a workable solution until a more P
o

pressed that attempt made by
de definition of "inqustry” 1S
ed by the legislature.

at Krishna Iyer, J. himself, e
to the words in the wide
definition is provid

17. 1988 SCC (Cri) 900




 change which all the
ding remarks in

o
’lh"e":two-decades-long
1g of a welfare State
lvancing and India

2c:lvdown in Bangalore Water Supply

' the conclusion that the only

ded definition, which is now

,is a relevant piece of subsequent

Testrict the ambit of the definition of
its original form.

has been the settled law of the land in the

urged, has operated well and no better
ould be made either by the legislature or

gnhstmg parties the Supreme Court observed
‘making a reference to a larger Bench and for

that in interpreting industrial law in India
) e ﬁcvalus,ashasbeensaidinsome
e Court should be guided not by ‘Maxwell' but
7 L of the interest of the weaker sectio;
C society. In vthelegal.ﬁeld, the Court has always derived
I the great Judge Oliver w. Holmes that 'the life of law

G

l@nohar, J., speaking for the Bench while
: Bench for reconsideration of the judgment of
Cdsehas observed thus : (SCC Pp- 269, para 19)
ymvaaung in this area and in the light of the
in applying the test laid down in the case of

) t is necessary that the decision in
Te-examined
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and particularly industrial law nee
the employers nor the employees are
able to cooperate for their mutual
serve public good.

ds to be so interpreted as to ensure that neither
In a position to dominate the other, Both should be
benefit in the growth of industry and thereby

If we adopklan ideological or philosophical approach, we would be treading on the
wrong path against which learned Justice Krishna Iyer himself recorded a caution in his
inimitable style thus : (Bangalore Water case, SCC pp. 231-232, para 18)

"Here we have to be cautious not to faj into the trap of definitional expansionism
bordering on reduction ad absurdum nor to truncate the obvious amplitude of the
provision to fit it into our mental mould of beliefs and prejudices or social philosophy
conditioned by class interests.

A worker-oriented approach in construing the definition of industry, unmindful of the
interest of the employer or the owner of the industry and the public who are the ultimate
beneficiaries, would be a one-sided approach and not in accordance with the provisions of

the Act.

For the past 23 years, the amended definition has remained anenforced on the statute-
book. The Government has been experiencing difficulty in bringing into effect the new
definition. [ssuance of notification as required has been w-xthhgld so far Itis, lheru?fgn-_',
high time for the Court to re-examine the judicial interpretation given by it to the. def:rTn;:m
of "industry". The legislature should be allowed greater freedom t? come forlwc?rd \‘wtlha
more comprehensive legislation to meet the demands of employers and employees in the

public and private sectors.

The decision in the case of Safdarjung Hospital'®, was a unanimous decision of all the

ecision 1 . s 1 i 5
J de and we are inclined to agree with the following observations in the
six Judges

i jon of the definition clause : . Shacs
mte"PI’EtatB 1 the collocation of the terms and their definitions these terms have a
“But in the

i pe and the authorities of this Court have
P mic content of a particular ty pe i
el d as excluding professions and are only concerned wi e
i ted as ex S :
been umfom;).’ f?:fmn and consumption of wealth and the product:lont a;:id
i 13 0 3 al 3
Pmdu‘:h,on' - il services. Industry has thus been accepted to me Tn ‘,’f‘;‘ T Hg
availability of materlf ture, or undertaking analogous to trade or busmness for the
si manufacture, S
and business,

3 ©ealth and material services.”
i waterial goods or we r e
production of nini')usly upheld the observations in Gymkhana Club case.
; e
The six Judges un

red it can be described as an industry, it nl-uust bear the
= pascre g gk E‘T;Sflsr ‘business' or 'manufacture’ or ‘calling’ or must be
cter of ‘trade

o a naer sulti i terial gOOd':. or material
1 5 laklng re:ultmg in ma
bed asan u d

Je descri

0

definite chara
capable of bein
services.’ ey
The Supreme Court expr-e»;c:} ng ‘:;e s
ith the observations of Justice I'.D-
wi
State of Bihar!
'As we have
adjudicau’on shou

at the Court is respectfully inclined to agree
adkar in the case of Harinagar Cane Farm v.

hasised, in dealing with industrial matters, industrial
enunci'ating any general principles or adopting any

repeatedly emP
1d refrain from

Selhi, (19
Kuldip Singh " Union v.
Hosprml v Club Employees
19. SHTUTS e Gymhana
20. Secretarys

21, AIR19645C 0

C 735.
s Gymbkhana Club, AIR 1968 SC 554.




should be drawn and what
terpreting the wide words used in

iples of law laid down in Bangalore
case namely State of U.P. v. Jai Bir

anything more and leave it to the larger
definition clause in the present context

g in view the amended definition of

g demands of the competing sectors of

ole Chief Justice of India for constituting a
the judgment of this Court in the case of

~ it has been held by the Supreme Court that for
of the Act, the workman must be employed in an
‘stretch of imagination, be considered as an

e High Court have not indicated as to

‘stating that in some cases Irrigation

held to be covered by the expression

decision without looking into the factual

y impermissible. According to the well settled
three basic postulates : (i) finding of material

'w applicable to the legal problems disclosed by
combined effect of the above. A decision is an

‘noted above the accepted concept of industry
of the Government and thus allowed the appeal.
carrying on complex Activities
A \_,,Athe;Su?reme» Court in relation to such institutions
B @@m on, some of which may be clearly covered
Y may qualify for exemption observed that the

=
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46 of 1982 which reads as follows :
“Section 2 (ka)—Industr,

2 ial establish inom
esmthhmentOrundertakjnginw Ishment or undertaking” means an

hich any industry is carried on :
Prov.lded that where several activities are carried on in an establishment or
undertaking and only one or some of such

activities is or are an industry or i i
e ry or industries,

' (a) if any unit of such establishment or undertaking carrying on any activity, being an
mdustrx, is severable from the other unit or units of such establishment or undertaking,
such unit shall be deemed to be a separate industrial establishment or undertaking;

(b) if the predominant activity or each of the predominant activities carried on in such
establishment or undertaking or any unit thereof is an industry and the other activity or
each of other activities carried on in such establishment or undertaking or unit thereof is
not severable from and is, for the purpose of carrying on, or aiding the carrying on of, such
predominant activity or actwvities, the entire establishment or undertaking or, as the case
may be, unit thereof shall be deemed to be “an industrial establishment or undertaking”.

In view of the newly added and enforced with effect from 21.8.196 Section 2 (ka) of
the Act if there arises a question whether an establishment or undertaking or institution
carrying on complex activities some of which are clearly industry while others are not., the
true test would be severability of activities. If some department or unit carrying on activity
or activities which are clearly industry or industries within the meaning of Section 2(j) anFR
can be separated from other departments or units thereof then such department or‘um:
carrying on activity, being industry, shall be deemed to be a sepjarale .mduatna
establishment or undertaking. On the other hand, if such dcpafimentb or units are not
severable then the character of predominant acli‘vity carried on in sufh ES!-a-bhs}-m;Z: :,r
undertaking would be taken into consideration. If the prcdommar;t a.c‘l{v:lti xl: slrjlq‘:mqn( m—
the entire establishment or undertaking shall be dee@ed to be an rln9 4;:‘:1‘11 - ap,:)licable %
undertaking and the provisions of the Industrial Disputes Act, f

such organisations.

(K) Industrial disputes.—Sgchon B
industrial dispute to mean any dispute or ' Iereorkmen i
between employers and workmen, or between w it
with the employment, or non-employment or the te )

of labour of any person.
The term ‘Industrial dispute’ W
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P men ou ill receive s€ n days notice S . r i
Y \N’l" eceive seve = i
of the l : ! 2 o d uhable (VOU will be confirmed in the
i . bation if }’OU are COnSidEI'E sul le, )
i ation, r
penod of pro

garden’s services.

2 (k) of the Industrial Disputes Act, 1947 defines
een employers and employers or
d workmen which is connected
with the conditions

of the consideration in Workmn of
24 where—

cer of the Dimakuchi Ten
medical report and on

as the subject matter
nt of Dimakuchi Tea Estate;

24. (1958) SCR 1156.




‘1,\" ‘on the ground of
 refetred to the Tripartite
Dr. Banerjee. In the meantime

n by the Govt. of Assam on
Supreme Court for decision.

nust be between employers and employers, or
men, or between workmen and workmen;

st be connected with the employment or non-

ployment or with the conditions of labour of

of a real or substantial dispute; the second
to the subject-matter of the dispute. That
m tters—(1) employment or non-employment,
bour, of any person.

person’ occurring in the third part of the
d every body in this wide world, because a
ployee relation never existed or can never

of a dispute between employers and workmen.

objects of the Act, and its other provisions the
of the Act must be read subject to such limitations
2 two crucial limitations are—
een the parties to the dispute as indicated in
1€, S0 as to be capable of settlement or
necessary relief to the other, and

s raised must be one in whose employment,

r conditions of labour (as the case may be) the
r substantial interest.

1e instant case Dr. K.P. Banerjee was not a

cal staff—a different category altogether

) direct, nor substantial interest in his

assuming that he was a member of the same Trade

d down by this court that the dispute regarding

ai'spu’fe within the meaning of Section 2 (k) of the

dismissed. In order to make it clear we may take a more

'me reason or other the workmen of a particular
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industry raise a dispyte with thej
f the Distri P! ”““' employer about the employ
of the District Magistrate or District Jud f th ployment or
s e .
seems clear that lhough the District M, ,:lt“ ll e dgmc( in which the
¥ j 7 agistrate or District Juqg e
the lexpress:cm, any person Occurring in the Judge undo
employment or terms of 'ment
di st ¥ gmplo)’m\m 'S not an industrial dispute - f; tly, bec
ispute does not come within the Scope of the Act, h, ot e sucha
words ‘employer’, ‘industry’ and ‘workman’ af c(‘ a}:'“g regard to the definition of the
5 X d S0 to ot Vi S s SO
there is no possible community of interest betwee t e oAt S
e ore hand ard S . een the District Magistrate or District Judge
and the disputants, employer and workmen, on the other. The absurd result
will follow from such an Interpretation, have been forcefully express 'd.bv C‘h | (ETU
his decision in Narendrq e Dol
a1 o 'KH"W Sen v. All Indw Industrial Disputes (Labour Appeliate)
e ,t_ hy Person” were to be read as an expression without any limitation and
quali lc.a lOl; Whatsoever, t}?en We must not put even any territorial restrictions on that
exprejsxon. n other words, it would be open to workmen not only to raise a dispute with
regard to the terms of employment of persons employed in the same industry as themselves,
not only to raise a dispute with regard to the terms of employment in corresponding or
similar industries not only disputes with regard to the terms of employment of people
employed in our country but the terms of employment of any workman or any labourer
anywhere in the world. The proposition has only to be stated in order to make one realise
how entirely untenable it is.”

terms of employment
industry is sityate. It
ubtedly come within
definition clause, a dispute aboyt his

The dispute contemplated by Section 2 (k) is a controversy in which the workman is
directly and substantially interested. It must also be a grievance felt by the workman which
the employer is in a position to remedy. Both the conditions must be present; it must be a
grievance of the workman himself; it must be a grievance with the employer as an employer
is in a position to remedy or set right.

The grievance of the workmen and the demand for its redressal must be communicated
to the management. The means and mechanism of communication adopted are f"" a rr;;lt%erlof
much significance, so long as the demand is that of the workmen and it reaches the

is cases a ‘sine ‘. Butin

management. A written demand on the management is not in all casesa :;m qua r:;znr Bb'
: : is s because Section 22 forbids
case of public utility service the written demand is necessary becau ds

o g 20
; ; : iving a strike notice.
going on strike without giving 1'v. Bank of Baroda ¥ observed that Section 2 (k) of the
The Supreme Court in S.N. Qoyn v.B T ifn dcidbea dipule RS
Act defines industrial dispute which requlrcts m of employment, inter alia, between the
the employment or non-employmenthol' :;memplﬂ“-’s that the dispute would come into
en. The Act nowhere ing into existence of an
eﬂ_lPloyers? and wo;::ular specific or prescribed mnnne:.vll?‘or c:w:?rri e
.exxstenc-e 1n.an)’P itten demand is not sine qia non. :':« 1 automatically arises.
u'tdustnal dlste s wnb tween the management ““‘,j wo‘r vm[odh‘ ute the difference o
dispute or difference betw of the definition of the industrial disp o
§ ST [ x the
According to the plain meaning ement and the workmen by dh;];:\:”,’f’an e
: ? 2, : . 7 it ca
dispute arises between the manag dustrial Disputes Act  the workmen
service and under Section 12 of the In on.23 Similarly, @ demand by t
i ;
conciliation on behalf of the workmen by e

Ve (1984) 11 LLJ 259-
25, (1953) 55 Bom. LR 125. ; o, of Tarmi Nadisete., (1
26. M/s Ramakrishna Mills Ltd. etc. V- G Wk
; ¢ Officer, Labour
& The Nimge 1088} Needle Industries V- The Presiding Office
28. The Management of Neet
Court of Madras.).
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 the Conciliation Officer the
' management pleaded that
no industrial dispute. The
in thinking that failure of the
ation Officer to the Govt. were not
ustrial dispute.

The Management of Indian Standards
ed that the definition of industrial dispute, of
dustr *, but, on the grammar of the expression

ily be a dispute in an industry and moreover the
the definition of ‘industrial dispute’ carry the

y virtue of their own definitions in Sections 2
 mind the concept of an industry within the

: Supreme Court in Bangalore Water Supply
nt on the point in which the concept of
nd clear principles have been laid down in

of the Act provided they are connected with
terms of employment or with the conditions of

v. Hindustan Lever Ltd. it was held that since

e ‘(Sfxnding. Order) Act, 1946, it has been
establishment to prepare a draft of standing
Section 4 of this Act requires the employer to

{9 every matter set out in the Schedule which is
shment. The schedule provides amongst others for
‘orders for classification of workmen for example,
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whether Peérmane
nt, lemporary a
+ Apprentices, 5 2
workfnen by the 2mployer js lhuspmade ?blpmbanonerb o
standing orders, ¢ Isalso we e

; assification of

atory and has to be ded for j

ia e » provided for in the

flavour prescripa the condit; S_tllled 'hf“ certified standing orders which have a statutory
ons of service and they shall be deemed to be incorporated in

the contract of em loyme;
Sl thePe n:’;;;;o; ejld;‘ :iorl:ma;] With his employer. It would, therefore, as 1
would be violative of the Industrial EmL loo‘c aSSlfSy ‘he_WkaL’n e e el
s statulory obliga(i()n S pk yment ( tanding Ordur§) Act, 1946. Now if there
o B o Y workmen under the above said Act, the classification
SR e ofﬁci,atin P .:’a?’ apprentices, probationers and all other known categories
| ;he S g e c‘d N respect of the classification a dispute can conceivably
e ‘employer and the workmen because failure of the employer to carry out
es tﬂulory obligation would enable the workman to question his action which will
brlng Into existence a dispute. Therefore, without anything more where the demand of the
workmen was to confirm employees employed in an acting capacity in a grade, it would
unquestionably be an industrial dispute. '

: In Tata Iron and Steel Co. Ltd. v. State of Jharkhand and others, the Supreme Court
while considering the definition of industrial dispute observed that the High Court is right
in holding that industrial dispute has arisen between the parties as the appellant is
denying the respondents to be its workmen. On the other hand the respondents are asserting
that they continue to be the employees of the appellant company. This itself would be a
dispute which has to be determined by means of adjudication. Once these respective
contentions were raised before the Labour Department, it was not within the powers of the
Labour Department to decide this dispute and assume the adjudicatory role as its role is
confined to discharge administrative function of referring the matter to the Labour

Court/Industrial Tribunal.

When an individual dispute becomes an industrial dispute ?—As indicated
above Section 2(k) defines ‘industrial dispute’. This definition may include within its ambit
a dispute between a single workman and his employer, because thc plurfal in the cgntext,
will include the singular. However, having regard to the broad policy which underlies the
Act and in order to safeguard the working class in this counlry,‘ the Supreme Court fmd
indeed majority of Industrial Tribunals are mcline<_:l to take Fhe view lha.t a dispute raised
by a dismissed employee provided it is supported either by his Union or, in the absence of a

Union, by a number of workmen, can become an industrial dispute.

der that the individual dispute may be held to be an industrial dispute it is
e fulfil two conditions : (1) that the workmen as a body or a
m must be found to have made common cause with the individual
d by the workmen as a body or
3%

necessary that it must

i section of the! ; :
CO“:I'(‘::?‘bifnd (2) that the dispute was taken up or sponsore
workman,

ciderable section of them at a time before the date of reference.
BLCONSICRE nalists v. The ‘Hindu’ Bombay,> where the services of one
In Bontbay Union of Jour vas full time employee of the ‘Hindu’, a daily newspaper
aimed that he wa ated. The Bombay Union of Journalists raised the dispute

adras, were termin of-lhal person. It was found that out of ten employees
nation of S«.r‘; If:zre working on the administrative side and three on the

person who cl
published in M i

i
in respect of term pations
in the office of the Hindu' seve’
35. (2014)1 5CC (L&S) 183. Onissa v. Presiding Officer, Industrial, Tribunal Orissa, ILR (1965) Cut 339,

36. Slate Transport Controller,
37. AR 1963 5C 318.
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State Government
ployed in the concern

: ing by the 13 dismissed employees
we are left with the position that the

company so as to make it
ference made by the State
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Thus it ma
y be remga i
rked that in order that an indjvidual dispute may become the
stantial number of empl i
facts of each case, sl
or;;-A has beer} inserted by Act 35 of 1965 which
ischarges, dismisses, retrenches or otherwise

o e o al workman any dispute or difference between that
Yer connected with, or arising out of such discharge, dismissal

retrenchment or terminai
e k!:1mmalxon shal]'be deemed to be an industrial dispute notwithstanding
30 NOr any union of workmen is a party to the dispute.

Thus an indivi i i i i
O r. ot ‘S’;‘QI‘T:: g;sf:;ei::d ;:‘t,)ir;rile;hon with di_schargc, dismissal, retrenchment or
: - : al workman is an industrial dis ute within th

mganmg of this Act by virtue of the deeming clause, 1.e Section 2-A 0}; the [r:;l.::t t‘ T
i?"x.z)pu:.‘es Act even 1f 1o other workman or union of workmen is a party to this dispule.nsl

tsuch cases thc.re 15 no need that a considerable number of workmen must espouse that
filspute or that it must be espoused by the Trade Union. Perhaps this clause has been
Inserted with the object that the dismissed, discharged, retrenched or terminated workman
may not be left on the mercy of other workers who are in service or the trade union leaders
for obtaining justice in the matter.

It has been observed by the Supreme Court in Chemicals and Fibres of India Ltd. v. D.B.
Bhoir, 0 that in enacting Section 2-A of the Industrial Disputes Act, the intention of the
legislature was that an individual workman who was discharged, dismissed or retrenched
or whose services were otherwise terminated should be given relief without its being
necessary for the relationship between the employer and the whole body of employees
being attracted to that dispute and the dispute becoming a generalised one between labour,
on the one hand, and the employer, on the other.

Section 2-A was introduced in order to make the machinery under the Act available to
cases in which individual workmen were discharged, dismissed, or retrenched or whose
services were otherwise terminated. While introducing the section, the legislature thought
it fit to ‘bring in a fiction as referred to above. By virtue of the said fiction, the question of
formation of opinion by the Government under Section 10 (1) of the Act. that an industrial
dispute exists or is apprehended, cannot arise in cases fallmg under Section 2-A of the Act.
However, the language of Section 10 (1) of the Act ct?ntlnues to bg unaltefed even after the
introduction of Section 2-A of the Act. Nor the provisions of Section 12 (5) of the Ac_t have
been interfered with. A reading of Section 10 (I).and Secn-on 12 (5) of the Act makes it clear

appropriate Government has the discretion to de?lde w?\ether a reference should be
et 1PPt even in cases where an industrial dispute exists or is apprehended. !
i n: Steel Wool Industries Co-operative Society Ltd. v. Labour Court and another,*? it

In A.P. Stee High Court of Andhra Pradesh that disputes in contemplation under the
was held by Alhe 'gA t are collective dispute as distinct from disputes arising from the
Industrial Disputes Ac ;h ¢ employees unsupported by other employees. Section 2-A has

individual grievancs o industrial dispute as defined in section 2 (k) of Industrial

inition of R T
Cllect dl:‘r?mlil:; within its fold matters relating to the discharge, dismissal,
t bring

Dispules Ac

IR 1975 5C 1660. ;
43. :4/5, Shaw Wallace and Co. ui;n -
&1 1988) 1 LLJ 177, per Srini¥

LL]J 363. »
gg::; :l L[{I 66, per K. Bhaskaran, CJ

mil Nadu through Cr:mrmissiomr/Sm:n'laryf Labour Deptt.,
smf‘;\",{tgnal Engineering Industries Ltd. v. Shri Kishan Bhageria,
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di :
idual dispuyte 4 be an industria] dispute. It d

an in
industrial dis :
. Pute set out in Sectj ]
10Section 2 (1) of the U, 15, pey 10gy ) U5t D

_oes not amend the definition of
iSputes Act, 1947 which is similar

Section 2-A ¢
his employer, Sectﬁnz?;\c:;:;,fvery type Of.' dispute between an individual workman and
nOtWﬂhstanding, e es the individua] workman to raise an industrial dispute,
applies only to s % er workx.nan Or union is a party to the dispute. Section 2-A’
: putes re dlscharge, dismissal, retrenchment or termination of
any other kinds of disputes such as
the award of Labour Court has also

engaged by the contractors,
Operative part of the award says that
workmen or through its contractor.

: T?\e Supreme Court disposed of the appeal setting aside the judgment of the High Court
directing BHEL to re-employ respondents 1 to 14 directly or through its contractor. It was
made clear that this order would, however not preclude the workman from raising an
industrial dispute claiming status of direct workmen of the company after joining the
recognised trade union/union concerned in the said reference.

It may be noted that Section 2-A has been inserted by Act 35 of 1965 with effect from
1.12.1965 which so far did not provide direct access to the Labour Court or Industrial
Tribunal for adjudication of deemed industrial disputes which caused delay and untold
suffering to the workman. The need for direct access was felt not only by the Labour Law
experts but also by the highest judiciary of the country.

In view of the above, Section 2-A has been amended by Act 24 of 2010 to empower the
Labour Court or Tribunal to adjudicate upon the dispute, as if it were a dispute referred to
it by the appropriate Government. The amended Section 2-A is as under :

48[2-A. Dismissal, etc. of an individual workman to be deemed to be an industrial
dispute.—*[(1)] Where any employer discharges, dismisses, retrenches or otherwise
terminates the services of an individual workman, any dispute or difference between
that workman and his employer connected with, or arising out of, such discharge,
dismissal, retrenchment or termination shall be degmed to be an infiustrial dispute
notwithstanding that no other workman nor any union of workmen is a party to the
dispute.] ! S

50[(2) Notwithstanding anything contained 'm S.echot.'l 10, any such workman as is

64 in sub-section (1) may make an application direct to the Labour Court or
specified in au. ication of the dispute referred to therein after the expiry of forty-
Ticibanal for adJUdlmuo: h mad.e the application to the Conciliation Officer of the
e 2 nf f:: conciliation of the dispute, and in receipt of such
“l»’lm'opr,iate Go‘;_:?;::i Court or Tribunal shall have powers and jurisdiction to
application the he dispute, as if it were a dispute referred to it by the appropriate
adjudicate up'on the dagce ;,i:h the provisions of this Act and all the provisions of
Goyerpmen aclc - relation to such adjudication as they apply in relation to an
‘hciis Atdri;}:i‘::):f: n)z,fel:md to it by the appropriate Government.
indus

i f1.
£ 1965, Section 3 (w-e.
e byb‘:;‘dﬁ:umm" (1) by Act ?4;;{9 220(}10)'
S fﬂl ‘I‘:; Act 24 of 2010, Gection 3 (w.e.f. 12
50. Ins.

12.1965).
0, Section 3 (w.e.f. 15.9.2010).
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subjectakt of th
se th i
: at the cla& to which they belor g T a”le) &%

e reby and the company could give relief in the

In Bongaj
o heldg(‘:f:"::ek;ﬂ':’;:jrgﬁ l'?tl;tmchemlm!s Lid. v. Samujuddin Ahmed,5? the Supreme
e ribunal cannot go beyond the order of reference, It would
A ried, on t.erms of‘reference, the issue of removal from service. The respondent by
ps ;f an appolnlmfent in the employment of the appellant by making material concealment
z was attempting to deprive some one else of his legitimate claim for appointment
against limited number of vacancies available and the Court should not have extended its

helping hand to a non-deserving claimant. The reference was wholly unwarranted and
uncalled for.

The learned counsel for the respondent relied on Workmen v. Dimakuchi Tea Estate,53
to submit that in view of Section 2(k) of the Act, a dispute raised by any person even if not
a “workman” strictu sensu is competent. But the Court was not impressed and observed
that in the above noted case “any person was an employee appointed on probation and it
was doubtful whether he was a workman or not. The case did not relate to a person never
employed and yet claiming to be a workman. The present case does not satisfy the tests laid
down vide para 21 of the decision cited so as to warrant the validity of reference being
upheld. The Supreme Court restoring the judgment of the single Judge and setting aside the
judgment of the Division Bench allowed the appeal.”

The expressions “the terms of employment” and “conditions of labour” in Section 2 (k)
indicate the kind of conflict between those engaged in industry on opposite co-operating
sides. These words take in dispute as to the share in which the receipts in a commercial
venture shall be divided and generally cover—

(i) hours of work and rest;
(ii) recognition of representative bodies of workmen;
(iii) payment for piece work;
(iv) wages (ordinary and overtime);
(v) benefits;
(vi) holidays, etc.

that definition takes in disputes—

Iso held
It was a i d employees, such as demarcation disputes; and

(a) between d loyers such as wage warfare in an area where
(b) between employers and employer i)
is scarce and disputes of a like character.
labour dicates that all sorts of differences or disputes or conflicts are
iscussion indic putes
The above dl‘\’c.u&fxo: di:\s‘ml disputes. First of all it must be kepAk in ntund w.hethet. the
not within the ambll 0 ; to the persons engaged in industry'as defined in Seid,'on 2). If
disputein e rt"la etshcn and therronly it should be considered whether it 1ill:‘etwee2
T e il : , ,
the answer 1S affirmativ or between employers and “Aorkmen, or between workmen an
emplayece anc employf?fs' is also answered in affirmative then another step should be to
if this question
workmen, if

s of
E o ) afté will the employment or on-employmment. o the terms
X ther it is €O!
consider whe

7
scC (’L&S) 24. s iched.
5 AR 1958 5C 369 disiogish




e settlement arrived
ent binding on all
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y be a dispute between
ustrial dispute

ings between only some of the
Act having extended application to
‘een some of the workmen on the one
there be a settlement of that dispute
 illogical to call it a settlement when
table to the other set of workmen.
‘employer and one faction of the

1 the Act, if the dispute is actually
In essence, the settlement itself

Pprominent case namely Bangalore

n industrial dispute could arise
orkmen and workmen, it should

‘but not otherwise. In other words, the
which give rise to the likelihood

nce in the sphere. This may be a
could not raise a dispute with his
rers. Nor could doctors raise

of activity may have both

Schedule I1I appended to
y arise on those subjects
ment. These matters, thus
framework of Industrial

INDUSTRIAL DISPUTES ACT, 1947 o

The Supreme i
DR A, ::’ d nmmousr; Very recently in p, Virudhachalam gng others v. Management of
or o i fer, ha§ observed that it has to be kept in view that the Acfis based
Ple of collective Pargaining for resolving industrial disputes and for

maintaining industria] inci

: Peace. This principle of industrial d i
Act. The e.mployer or the class of employers S e
representatives of the workmen on th

ami ;
Pﬁf:::i e of:: fas Possible by entering into the S.elllemenl outside the conciliation
s 85 grino settlement is reached and the dispute reaches the conciliator even
( urmg conciliation proceedings. In ions based on collective bargaining the
individual workman necessarily recedes to the background. The reins of bargaixgxing oi his
behalf are handed over to the union representing such workman. The unions espouse the
co.mmon cause on behalf of all their members, Consequently, settlement arrived at by them
WIU.\ management would bind at least their members and if such settlement is arrived at
d'unng. conciliation proceedings, it would bind even non-members. Thus settlements are the
live wires under the Act for ensuring industrial peace and prosperity.

The Supreme Court in P. Virudhachalam's case further observed that this view has
been reaffirmed by the Court in several later decisions recognises the great importance in
modern industrial life of collective bargaining between the workmen and the employers, It
is well known how before the days of collective bargaining labour was a‘: aygreat
disadvantage in obtaining reasonable terms for contract of service from his employer. As
trade unions developed in the country and collective bargaining became the rule the
employers found it necessary and convenient to deal with the representatives of workmen,
instead of individual workmen not only for the making or modification of contracts but in
the matter of taking disciplinary action against one or more workmen and as regards all
other disputes.

It ispnot unreasonable to think that Section 36 of the Industrial Disputes Act
recognises this position, by providing that the workx.nan who is a pafty toa dls.pule s!rall
be entitled to be represented by an officer of a registered trade union of which he is a
m?:-lsequenﬂ)'r the provisions contained in the first prov.iso to Section 25-C of the Act

rily require an agreement to be entered mk? on behalf of the‘ affec-led

pd a0 nL‘C&‘S: };1 ir accredited representatives being office-bearers of their union.

class.Of ! v.o i I{n:afl can raise his grievance under Section 25-C only if his statutory

The individual wor ion 25-C is not hedged in by any binding effect of an agreement

right of lay-off u.nder Secuo-n with the management, whether in or outside conciliation

entered into by its own l;‘mon ions that may arrive at such settlement during the course of

proceedings or ;:Zl; :1);; ;"T;‘e ﬁnonl)’ individual workman can have full play under Section

conciliation prt S compensation.

25-C for vindicating his right o :’ar::::‘s anF:ensurance company as defined in Section 2 of

(kk) Insurance Com"".a")':’ ranches or other establishments in more than one State.
the Insurance Act, 1938 h:mﬂge e assigned to it in clause (d) of Section 2 of the Khadi

(kka) Khadibl.has the m;ssio“ Act, 1956.
and Village Industrics Comm

§2 eans a labour court constituted under Section 7 of the Act.
(kkb) Labour Court®* me:

5)342 ion 2 (kk):
59, 19985CC(L& 11947, Secton 2 M 8’2' vide Section 2 (¢), w.e.f. 21-8-1984.

utes A:b ActNo.460f 1

Industrial Disp’
60 rtered as clause

; lause
61 iginal clawse (2)

(kkb) by Act 46 of 1982.




any major port or dock;
ivo,rkiryg of which the
therein depends;

Schedule which the appropriate
blic emergency or public interest so

anc , exceed six months but
1y period not exceeding six
‘Government public emergency

e of which are as under : — .

IS or goods, by land or
oodstuffs; (7) Iron and

d dispensaries; (10) Fire Brigade
(13) Copper Mining; (14)

ice in any oil-field; (18)

20) Security Paper Mills,

there must be proved
there must be public emergency
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V. Their Workmen,5 appellant
Bengal having three factories in
-
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cutta. It was engaged in the pr i

oduct 3 i
ways. In order to ensure smoot}l: o
Government declared it to e
Section 2 (n) (vi) of the Act an,

Cal
ail

! gnalling equipment for the
prodfxtcnon and uninterrupted flow of supply, the State
; plubhc utility service in exercise of the power conferred by
. als0 as “essential service’ unde the Def; L S
% it €r the Defence of India Rules,
194; ?;;;)o:ninlg;gurmg industry the €ompany was a party to certain awards made in
i l,n e 8. :h:\company has granted leave and holidays as per those awards
€ with the provisions of the Factories Act, the Shops a d Establish
Actand the Employees’ State Insurance Act. e miippg

' It was held by the Supreme Court that there was N0 reason or justification for unpaid
holidays not being curtailed. All the conditions which were necessary had been satisfied
'and the appellant was carrying on the kind of work which required efficiency and
increased production. There should be more concentration on increase of production and
efficiency than on enjoying the holidays if the country is to march on the road to prosperity.

It has been obseryed by the Supreme Court in The Management of Safdar Jung Hospital,
New Delhi v. Kuldeep Singh Sethi 5 that the intention behind the provision of Section 2 (n)
of the Industrial Disputes Act is to classify certain services as public utility services with
special protection for the continuance of the services. These are brought into existence in a
commercial way and are analogous to business in which material 8oods are produced and
distributed for consumption. When Parliament added the clause (vi} in the definition under
which other services, can be brought within the protection afforded by the Act to public
utility services, it did not intend that the entire concept of industry in the Act could be
ignored and anything brought in. It is hardly to be thought that notifications can be issu_ed
in respect of enterprises which are not industries to start with. Ft 1s only industries .Whld‘l
may be declared to be public utility services. All iFems in the First Schedule must first be
demonstrated to be industries and then the notification will apply to them.

ssociati Natural Gas Consuming
d Natural Gas Commission v. The Association of !
> ‘T{“' CC):’III ;I:nt and others,% it has been observed by the Supreme Court that a public
l"f{{mh:u’b = ss of service which is engaged in regularly supplying the public with some
uthy 1sa busmebS_O f public consequence, such as electricity, gas, water, transportation,
st P},\service, It was held that ONGC does not satisfy the primary
or telephone or t.e leiraiove for being a public utility undertaking as it has not so far held
conditions enunciateca r been obliged by any law to provide gas supply to the public in
itself out or underlake:r: cular cross-section of the public. Perhaps, a sla_ge in the
general or to any| P of the ONGC will soon come when such an obligation can be
developmental acth:WOSNGC supplies gas only to certain selected contractees. It does not
inferred but at present,
ublic.
supply gas to thep a railway company as defined in Section 3 of the Indian
o any means =
(o) Railway comp
Railways Act, 18%0-
ment®” mea
includesa W
in the course
thereto in Suc

< 2 settlement arrived at in the course of conciliation
5 a ement between the employer and workmen ar ‘ved
i agr?le‘alion proceeding where such agreement has been
of c;":‘:almer as may be prescribed and a copy thereof has

(p) Settle
proceedings and
at otherwise than !
sign ed by the parties

— 407.
IR 19505C ! |

& :m 1990C 185k 1917, Gection 2 (P)
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otherwise between
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ation from the executive committee. The
0 n?ﬁémt to enter into a settlement with
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‘ isi f its
a provision that one or more of
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of employment of Port and Dock
during its currency no demand

; . Bombay Port Trust Employees
t of Bombay and the notice contained
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t the fact that workmen had given a signed

he terms of settlement dated 4th January and 26th
accepted the terms of the settlement.

btain the benefits conferred by the
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Workers a lty to e settle;
ment, [t
ke : % | 2 . {2 I was further ObS€ ved that the setlemen

m'ference cannot be refused when o;

A was signed by
PPropriate Government to make the reference, The

nce notice of strike has been given unless such notice js
it is considered in expedient to make a
ade out. Thus the court directed the

sons if it decides not to make reference.

aggrieved may seek clarification. In Bharat
| v. Bharat Petroleum Corpn. Ltd,”' where
» @ lump sum of Rs, 50,000/~ became pa abl

appe]la.nts in lieu and final settlement of certain disputes which cfln{inalee;oisa:: i::f::";

respecting their claims for HRA, Gratuity, Duty Allowances and Interest etc. In respect of

these payments the Corporation made certain deductions of income-tax at source on the

ground that the payments constituted salary. But the corporation declined to indicate break

up of this lump sum on the ground that the sum so paid was and intended to be, a lump sum

payment and no break was either intended or was possible. Without knowing break up
permissible refunds from the income-tax cannot be claimed.

The Supreme Court observed that the lump sum of Rs. 50,000/~ was not in its entirety
referable to salary. Quite obviously some part of it was Gratuity, some part HRA and some
part Duty Allowances etc. Corporation explained its difficulty. But the intendment of the
settlement makes it clear that the assessing authorities must, on the basis of appropriate
criteria relevant to the matter, decide what part of the lump sum of Rs. 50,000/- was
referable to Gratuity as best as they can and give the benefit to the appellant so that their
hardship is mitigated and corporation should extend its cooperation otherwise to the

appellants in working out a just arrangement in regard to the matter.

(q) Strike means a cessation of worx by a body of persons employed in any in dustry
acting in combination, or a concerted refusal, or a refusal under a commlon understanding,
of any number of persans who are or have been so employed to continue to work or to
accept employment. The separate Chapter on strike has been inserted in the book fcr

details.

(qq) trade union’ .
n 73 ns an Industrial Tribunal constituted under Section 7-A and
() elbag o al constituted before the 10th day of March, 1957 under this

72 means a trade union registered under the Trade Unions Act, 1926.

includes an Industrial Tribun

as : tices specified in Fifth Schedule.
ir Labour Practice” means any of the practices specified. 5 ?
(ea) Unfair L2 n has been inserted for the first time by the amendment made
2 ; 5101 :

The definition of thiS PP L0 * " et from 21-8-1984. The Fifth Schedule has also

in 1982 which has come amendment. It contains several practices. In cakego‘ry L it contains

been inserted by the same.:j to be unfair practices on the part of employers or their trade

16 practices which are ?1 fere with, restrain from, or coerce work@en in the exersx§e.oi

unions. For example tof inter join or assist a trade union or to engage in concerted activities

g canise, orm,

their right to 01§

\ive bargaining of other mutual aid or protection, to establish
e barg

se of collectiv

for the purpos

7 17t 1947, Section 2 (49
72‘ 947, Section 2 (¢)-
73. 1947, Section 2 (r2)

74.
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labour practice and the way it has
jer the ID Act. Any unfair labour

tion. Therefore, it is axiomatic that
: specifically and such allegations
, pronounce on the same. It is also to be

while deciding what unfair labour
strial Disputes Act defines unfair labour practice to
Schedule and the Fifth Schedule was also inserted
1 o parts. The first part refers to unfair
ade unions of employers and the second
of the workmen and trade union of
the revisions relating to unfair
the Central Act i.e. the Industrial
employer or workman or a trade
> the Maharashtra Act prohibits an
any unfair labour practice. The
rashtra Act mandates that the parties
ractice. The word “engage” is more
mmit" (SCC at P, 345, Para 37 of the

- t to mention that these unfair labour
been clearly provided under Section 25-T that no
, whether registered under the Trade Unions Act,
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» O not shall comms
- mmit :
onalso, It proy; deslu:“)' unfair laboyr

Provisj

Upon both the Parties engaged

Inp
K. h,{z: Lhi; V. Mazdoor Congress and others 7
iy rashtra Recognih'on of Trad i
ctices Act, 1971, was filed e

where the complaint under Section 28
ns and Prevention of Unfair Labour

concurrent findings of the
the facts of each case whet

were arrested. They were supposed to

e : protect the property
sewi]i:)"v aass they were w;Jrkmg as watchman and havaldar. The order of lerFr’nir;Paetit:got;:f
. e passed nearly 5/6 days .after their arrest and during which period they w

sent without leave. It cannot be said that there was any undue haste on the e
appellant company which could possibly lead to the conclusion that it was ihpﬂrtf 0:; h‘e
lal.wur practice. Thus the appeals were allowed and orders of the Hich gz )tlo e
aside while orders of Labour Court and Industrial Tribunal were restorgd T

However, in Executive Engineer Mechanical Div. and others v. i
FNn!akey and another,’® the High Court of Bombay observed that tra:sdi‘:hn?a I::ﬂr:ar]l
incidence of transferable service, particularly service under the Government as in the
instant case. The Court should be slow to interfere with such an administrative decision, at
any rate under the provisions of the Act, unless a clear cut case of mala fides is esmblish’ed.
In the present case no such case is established and the Industrial Court, therefore, had no
jurisdiction to entertain the complaint, much less, give any relief.

In Colour Chem. Ltd. v. Al Alaspurkar and others,” where some workmen were
dismissed by the Management after holding domestic enquiry on the ground that the
delinquent workmen in the late hours of the night shift by about 3.30 a.m. had gone to sleep
keeping the machine in the working condition. The respondents 3 and 4 filed complaints
before the Authority under the provisions of Maharashtra Recognition of Trade Unions
nfair Labour Practices Act, 1971, contending that they were victimi »d

llant Management had committed diverse unfair practices as contemplated
:2::?::55; (a), (b), (cf (d), ( and (g) of Item 1 of Schedule IV of the Act. The Labour
Court passed an order of reinstatement with appropl;mte back wages as the punishment of
dismissal was grossly disproportionate. The Industrial Court/Revisional Court dismissed

and Prevention of U

77. 1996 SCC (L & S) 1286.
78. (1997) J1LL] 1068.
79. (1998)SCC (L &S) 771
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‘has to be given dictionary meaning.
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dismissal or discharge as imposed is
f misconduct or the past record of

r is such which no reasqnable

2 of such punishment itself could

respondent-delinquents. This was
uring his surprise visit at 3.30 a.m. in

pertinent to note that so far as the 10
'very misconduct by a mere warmr;g
rvice. By imposing such grossly
apééllant—n{anagémmt had tried .to kill
> held that the appellant was guilty o§
veted by clause (a) of Item 10
factual victimisation. "
Lever Ltd.® where the appellant file
V t Management complaining unfair

462
J » Co. Ltd. v. Workmen, (1965) 1 LLJ
1;7mstlégCC?Lids)v92‘ applied in Colour Chem.
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labour Practice under Jtem 9
Union anq Prevention of Un
COmplainant was that the unjj
Was against the 197) Settleme,

The i i

Faite !:;OCS(: ':Inl:s:)tli"l]an;alislsue wa.s whether the respondent has committed unfair labour
case is barred by limi!a%i ;“"e to implement settlemeng dated 27-1-1971 and whether the
tBeThluston 4o lo:. ssue 1 was decided against the management ang it was held by
o seu]emenr:a"[;, a ’as entitled to the benefits accrued to them
B - The : esonclusnon that the complaint was within

nitation. It was further observed by the Tribunal that management had refused the
same in .ta\'our of employees of the field force Bombay branch on one or the other ground
By refusing to give benefit under the settlement to the employees concerned, the manabgcment.
went on committing errors every day. It was a continuous cause of action on the part of the

employees to claim the benefit thereumder. Hence, the complaint cannot be said to be barred
by limitation.

of Schedule v to the Mah,

J arashtra Reco nition of T
fair Laboyr Practices Act, g o

1971. The main thrust of the
atemll change in the conditions of service by the 1975 Order
Nt which was based on 1957 Agreement.

The management challenged the order of the Industrial Tribunal by way of the writ-
Petition. The Bombay High Court upheld the finding of the Industrial Tribunal on Issue No.
(1) but despite that allowed the writ petition on short ground that the complaint was
barred by limitation as there was a delay of more than 12 years.

In the present appeal the Supreme Court took the view that the High Court was not
justified in reversing the finding of the Tribunal on the issue of limitation. The High Court
failed to appreciate the effect of this Court’s judgment delivered in the year 1984. The said
dismissal (sic decision) gave a fresh cause of action to the complainant to agitate the matter
which was unilaterally blocked by the management by its order of June, 1975, Expressing
agreement with the reasoning of the Industrial Tribunal the Supreme Court held that the
High Court was not justified in reversing the well-reasoned order of the Tribunal on the
issue of limitation and setting aside the order of the High Court allowed the appeal and
restored the order of the Industrial Tribunal.

It is the settled law that the complaints of unfair labour practices can be filed ortly by
the workmen /employees and not by any other person. Thus where. the workm‘cn have n:t

by the company to be its employees, then no comp_lqmt would lie upder the
pesn accepled ! iti f Trade Unions and Prevention of Unfair Labour Practices Act,
palsachi ReCOgm(lO": Si ; reme Court in Vividh Kamgar Sabha v. Kalyani Steels Ltd, 5
LI behee 1;TILJJP nd PULP Act, 1971 can only be enforced by persons who
pialthe proysions S hel l“ s dispute as tclz whether the employees are the employees
admittedly are workmen. ]“ L:L. ;usl;:'lrsl be got resolved by raising a dispute before the
of the company, then th (T:,,F;L(lt:r the status as a workman is established in an appropriate
appropriate forum. l.! I: u:u}d‘ be made under the provisions of the said Act. In the present
forum that a cowplaln C‘ has given a finding, on facts, that the members of the appcllaf—u
case the Industrial Cour o 5’1 e respondent Company. This is a disputed fac. and lhv.fs u‘ll
Union were not emPIo)[mbeﬁ get the question decided in a proper forum, the complaintis
the appellant or their memm ]1};1*1, was that the respondents were not treating them on a/par
not maintainable. Tlht’ :‘:“5\ ;i have notionally engaged contractors to run the canteen and
il o Unton (Red Flag) Bombay v. Ahmedabad Mfg. and Calico
"'Lé?”;";’é'mu"éim. Both cases followed and relied on in CIPLA Ltd,

C (L&S) 436; Gene : :
briing Union and others, 2001 SCC (L&S) 520.

C (L
inting Co. Ltd., 19955’C (
VII, "!’l:i’z;;:fmsh!m General Kamgar

84.




tra Recognition of

goods and that no other workmen were
finent to mote that the statement of the
'company did not have any permanent
e ildbe impossible to believe
ied on with none other than the so-called,
ord, the conclusion was inescapable that
ce. The Supreme Court, therefore,

Betepreal
preme Court observed that for an

has been made by the respondent

gation of victimisation it is rather difficult
the management in the context of the
::ﬂlemanagement is punishing any
that no workman of the appellant

racancies in the category of officers and 1?4
!im’liedfcannot ‘be promoted, only a certain
. Both the Labour Court and the High Court

: voluntarily applied for the promotion
 must remain perpetually otherwise it

ve right to get promotion and improve

e chance to do so. For these reasons the
were set aside. However, it was made clear

A i d. v.
11970 SC 1334 : Hindustan Lever Lk
Alililduom Lever Ltd. v. Ashok Vishnu Kate,

it has been observed by the
ends to close to 6 years save
motive o as to retain the

t of his statutory right of
Perpetuates "unfair labour
is not permissible in view of
No. 10 in the Vth Schedule to
rkmen as badlis, casuals or
with object of depriving them of the

the I. D..Act, Entry No. 10 which says "To employ wo
temporaries and to continue them as such for Yyears,

status and privileges of the Permanent workmen",

The Supreme Court held that in absence of any material evidence produced before the
Labour Court to show that the appellant was employed for any particular project(s) on the

his service has been terminated through non-renewal of his contract of
employment. Therefore,

requires to comply with the mandatory requirement of the Pprovisions of Section 6-N of the
U.P. LD. Act. Undisputedly, the same has not been complied with and therefore, the order of
the retrenchment has been rendered void ab initio in Jaw. ;

(rb) Village Industries®8 has the meaning assigned to it in clause (h) of Section 2 of
the Khadi and Village Industries Commission Act, 1956. This expression has also been
inserted by the amendment made in 1982.

(rr) Wages®® means all remuneration capable of being expressed in terms of money,
which would, if the terms of employment, expressed or implied, were fulfilled, be payable to
a workman in respect of his employment, or of work done in such employment and

includes— .
- (i) such allowances (including dearness allowance) as the workman is for the

time being entitled to; ) |
the value of any house accommodation, or of supply of light, water, medical
attendance or other amenity or of any service or of any concessional supply

of foodgrains or other articles ;

travelling concession; .
(ln)) any Commissgion payable on the promotion of sales or business or both, but
(iv) any !

(ii)

does not include—

nus; :

Gl fi ibution paid or payable by the employer to any pension func.i or

P fgnx:?fund or for the benefit of the workman under any law for the time
provide

being in force;

R
g7, (2014)25CC (L&S) 437 1947, Sectlon 2 (b}

al Disputes Act,

al Disputes Act, 1947, Section 2 (rr).

gg. Industri
89, Industri




INDUSTRIAL DISPUTES ACT, 1947 983

fault of a gjj;

5w : (2:$enthworker he does not stang to lose on any account. How the various

impama]gad‘ l:ls avc.e to bg balanced in 5 given case should mainly.be the function of an
judicator in an industria] Proceeding unless the legislature chooses to adopt

other appropri & i
containzg Priate n.ma s. “Industria) Disputes Act is intended to be 3 gojf
one and it social justice on the pa aining,

dispute
C o5 m restrictions of technical considerations
Or any commission free and liberal exercise of the power under Article 136 may

n?aten'ally affec‘t !heA fundamenta] basis of such decisions, namely, quick solution to such

paid or payable by the disputes to achle've industrial peace, Though Article 136 is couched in widest terms; it is
rkman under any law in necessary for this Court to exercise 1ts discretionary jurisdiction only in cases where
Honofteryice is also excluded awards? are rpade in violation of the Principle of natural justice, causing substantial and
grave injustice to parties or rajse an important principle of industrial law requiring
elucidation and final decision by this Court or disclose such other exceptional or special

i i rdance " : : y y ;
principles and in acco circumstances which merit the consideration of this Court.”

-3 - - . i }‘as
e ﬁe::sa fsesin i It was observed by the Supreme Court in M/s. Unichem Laboratories Ltd v. The
kg Workmen,?! that, “In the fixation of wages and dearness allowances the legal position is
- Lala and another,0 where the fipselcame well established that it has to be done on an industry-cum—region basis having due regard
to the financial capacity of the unit under consideratio ndustrial adjudication
should always take into account, when revising the wage structure and granting dearness
allowance, the problem of the additional burden to be imposed on the employer and
ascertain whether the employer can reasonably be called upon to bear such burden,..”

As pointed out in Greaves Cotton and Co. v. Their Workmen,?2 “one of the principle.s to
be adopted in fixing wages and dearness allowance is that .lhe ]_'nbunal should take into
account the wage scale and dearness allowance prevailing in comparable concerns

carrying on the same industry in the region.

e concep! ini vag es f c t minimum wage must provide not
wa, 83 or subsistence wage In fixir 4 Thi cept of minimum v ages takes for granted tha : ast
‘ 1 erel for the bare sustenance of life but for the preservation of the Cfflr:lnc_v of the
;

& ion from the point of view of education, medical requirements and amenities. The definition of wages in
b’eing e e foir woge wor'k i i ‘l":;c:s d’eamess allowance. Dearness allowance is intended to neun.—ali\.sc
and the minimum needs of the Sc.’ctml"lt (2)?;)\,::; :n d for this purpose reference may properly be m.afie to the rate of tnse in

he preservation of his efficiency as a the cos f living wages as found in the awards of tribunals. Thc ability of a cg?cem 0 pay

' e glu the payment of bare minimum wages or subsistence wages.”

has no relevance ;ant to point out that any commission on the promotion of sa.les or

It would be re‘?mn bro,:; sht within the purview of wages by inserting clause (iv) by

i ko f 1983 It would function as an incentive to the workmen for

the Amendment Act 46 °l0 pror.note sales or business of the employer.

social welfare programe. Wage cannot be

ote of so many factors from real life a

forward with hope and fervency :

L voils . w::[ecision on the point. In Indian Banks Association v. Workmen of
" There is a relevan S

m of work which is often described as a Syndicate Bank and oth

xpression “wages” has been discussed

rs, 4 where the scope of the expression “w A d

er. ;; ha‘: been held that commission xfccen'ed by Deposit ColleclAOrs L;

by the Supreme Court. hich is dependent on the productivity. Accepting the contenhor'\ ol

pothing chREARAEE S “h IIi:l that sub-clause (iv) of the definition includes commission
as hel

the responden(s |t‘w
on promotion 0.

tity in fixing piece-rates in some particular
d minimum. The same standard may not
i from
wvary from industry to industry and ;
2 laid down nor is it possible or helpful- payable
will have to see that piece rates do not drive : s
and hence will keep an eye on the time factor v Fifh Indvstrial Tribun
imum may also have to be provided 'so that for no

f sales or business or both.

o .




 Court held that the
ppeal setting aside the

.
=
T

null and void. Since payment of ex

the State Government of U.P.

of ex gratia to the employees

tion of the provisions of the U.P.

t for these reasons allowed the

I, e the judgment of the High

need not be recovered from the
iyment from now onwards.

defined in Section 2 (s) of the

of employment be express or
der this Act in relation to an industrial
‘or whose dismissal, discharge or

any such person :—
or the Army Act, 1950 or the Navy Act,

an officer or employee of a prison; or

manager al or administrative capacity; or

capacity, draws wages exceeding 93[t'en
s, either by the nature of the duties

f the powers vested in him, function mainly of

-in Devinder Singh v. Municipal Cttum:il,
- definition of the term "workman". The

INDUSTRIAL DISPUTES ACT, 1947 b

:‘el;'l:;:iont:akz V:lﬂ’lln its ambit any person fnduding an apprentice employed in any
f’y ny manual, unskilled, skilled, technical, Operational, clerica] or

supervisory !'/vork for hire or reward and it is immaterial tha the terms of eml.;loyment are

' Into writing. The definition also includes a Person, who has been dismissed
discharged or retrenched in connection with an industria| dispute or as a consequence o;
such dispute or whose dismissal, discharge or retrenchment has led to that dispute. The last
segment of the definition Specifies certain exclusions, A person to whom the Air Force Act,
1950, or the Army Act, 1950, or the Navy Act, 1957, is applicable or who is em
the police service as an officer or other employee of a pri

istrative

drawing specified wages
within the definition of the term “workman",

The source of employment, the method of recruitment, the terms and conditions of
employment/contract of service, the quantum of wages/pay and the mode of payment are
ot at all relevant for deciding whether or not a person is a workman within the meaning
of Section 2 (s) of the Act. It is apposite to observe that the definition of workman also does
not make any distinction between full-time and part-time employee or a person appointed
on contract basis, There is nothing in the plain language of Section 2 (s) from which it can
be inferred that only a person employed on a regular basis or a person employed for doing
whole-time job is a workman and the one employed on temporary, part-time or contract
basis on fixed wages or as a casual employee or for doing duty for fixed hours is not a

workman.

7 t Corporation,! the High Court of

In R.G. Makwana v. Gujarat State Road Transpor_ ' -
G 'ar:t has held that any person who has been dismissed, discharged or retre.nfl?ed in
colz?nection with or as a consequence of a dispute is also included within the definition of

the workman under Section 2 (s).

' Raj i i ja Ltd.? i, ]. observed that where an
In Arkal Govind Raj Rao v. Ciba Geigy o{ Indlla LA.‘d /% Desai, | : ;
ifarious duties and a question is raised whether he is a workman or som
o anousth Court must find out what are the primary and basic duties of
o s workman‘f he is incidentally asked to do some other work, which may not
e Gt il i ies, these additional duties cannot change the
ily in tune with the basic duties, these :
e il th rds, the dominant purpose of the
5 of the person concerned. In other words, ar »
o i Sta-ttu:e first taken into consideration and gloss of some additional duties must
empl}) yr:de‘:‘t/}r\ri‘ll;bdetennining the status and the character of a person. V
e here an employee who is originally employed as typist clerk is
Thus for insta.nce ::d as an officer-in-charge but his princ‘ipal job on chzfnge of
desl}if“:m as of an officer nor was there any chm;xge in the rer;t:nerahorl\;' the
designation is not sho ill not take him out of the category of a workman eca;xse ;s:
change of designation ™ res are adopted not only to inflate the ego of t%xe employer bu
high sounding nomem;‘ﬂmppum(ion of the Act. They apart from being mlilieadx:eg ar::;s f‘;t
i S i 4 Simi n was held to be outside
primanl)’ 'f:;\r ;::‘Indg,s constitutional culture.* Similarly a perso
in tune Wi

subsequently

.v. G.C. & Co., AIR 1972 SC 319.
ke Gfl;jrz?b'fomge & Distribution Co. of India v. Burmah Shell
A 970)  LL] 590 (SC)

] 172; see also Wo
401 (403) (SC), B 0
tStaff Associt T v, I Industrial Tribunal, (1986) Lab. 1.C. 1971,

1987) 1 LL
5 E1985) L

Enamelnager Devclopmer!

P!

405).
(1985) I LLJ (
nd Raj Rao case;
Arkal Gov!
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lependent contractors, for

es, at a price to be paid by the
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convicted under Section 92, of
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the register.
: words ‘directly or through any
employed by the management
ationship of master and servant
d that certain sattedars were
gaged by them for rolling bidis
on employed is a worker the
vision over the manner in which
der the control of the factory
manner they pleased. The coolies

recapitulated four indicia of a
d, 3rd Edition, Vol. 25, p. 448,
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(i) the master’s power of selection of servants;

(i) the Payment of wages or other remuneration;
(iii) the masler’s right to control the method of doing the work; and
(iv) the master's right of Suspension or dismissal,

But modern industrial conditions have so affected

the freedom of the master that it may
be necessary at some future time to restate the indicia,

Thereisa leading case on the point in which the test for determination of status of the
Person engaged in any industrial process has been laid down by the Supreme Court, The
leading case is : Dharangadhira Chemical Work L4, v. State of Saurashtra and others, where
the appellants were lessees of the Salt Works from the erstwhile State of Dharangadhra
and also held a licence for the manufacture of salt on the land. The appellants required
salts for the manufacture of certain chemicals and part of the salt manufactured at the Salt
Works was utilised by the appellants in the manufacturing process in the chemical works
at Dharangadhra and remaining salt was sold to outsiders. The appellants employed a salt
superintendent who was in charge of the Salt Works and generally supervised the work
and the manufacturing of salt carried on there. The appellants maintained a railway line
and sidings and also had arrangements for storage of drinking water. They maintained a
grocery shop near the salt works where labourers known as agarias could purchase their
requirement on credit.

The salt was manufactured not from sea water but from rain water which soaking
down the surface used to become integrated with saline matter. The operations were
seasonal in character and commenced some time in October at the close 9? the mom;(:]or;.
When the operations were commenced the entire area was pfarce;;lec: c;:;utt xil}:z fdl;)ri Zan ’em
pattas. Each agaria was allotted a patta and the same patta was allot o the s I

year after year.
rins used to work themselves with their families on the pattas allotted to them.
P s but they themselves made the payments to these
They were free to engage extra labour but ey
Jabourers and the appellants had nothing to do with them.
ias, 1l
i i hours of work for these agarias, no muster ro
ellants did not prescribe any » : : rusie
The' ap'Ped‘nor did they control how many hoursin a fiay and for hou' many days in a
5 r;atl}? lm‘g::‘mns should work. There were no rules regarding leave or holidays.
month the $

v ias and appellants as to the conditions
isputes arose between the agari
In aboat 1950 dispu

i facture of salt. The
ins raged by the appellants in the manu. . _
i s b:l"?}::gdispz(es for adjudication to the Industrial Tribunal

under w
Government of Saurashtra referr

1951. y
ity 1 held that the agarias were workmen within the meaning of the Act and
" The Tribunal he

rel T 2] ari n the merits.
h ce was infra vires and adjourned the matter for hemng Ol
"3 = f rred an 1PPE&| againsl this order before the Labour Allat
I ts pre: (o @
he appellan La

; s further proceedings before the
' ailed to obtain stay of
Tribunal of India and h.uu:ge!;;’;ea] they moved the High Court of Saurashtra under
Industrial

Tribunal pcndim.; Constitution of India for an appropriflke_ wlrit‘ to quash the
Articles 226 and 227 0:; lh;' 1951 on the ground that it was without jurisdiction.
t Novem er o,
reference da

8 AR 1957 SC 264.




‘that the agarias
and accordingly

133 (1) (c) of the

,g?;‘giexms.ofﬂ\e definition
there should be, in other

should be the relationship

*’e:_i;ployee or master and

ende contractor lies in this that
to get other persons to work.

l labourers. They themselves

es in the production of salt and

to engage others to assist them

Tribunal to the effect that

and servant or employer arfd
iged must be an industry within

in any industry”. The very words
the Supreme Court under the
Shops and Establishments Act, in
for, Shops and Establishments and

0 control the manner of work is not

Liverpool) Ltd., (1947) 1 AC 1 at p. 23.
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; e whole day do not militate against their being employees of the
Proprietor of the shop where they attend for work.

The employees in Reference to Punjab National Bank v. Ghulam Destagir,'! where the
industrial dispute was between an individual driver (the respondent) and the management
(the Punjab National Bank, Calcutta) and the reference was as to the justifiability of the
termination of the services of Sri Ghulam Dastagir, driver of the said bank with effect from
the 27th May, 1975. The Industrial Tribunal examined the matter at some length and came
to the conclusion that the driver was employed by the Bank. Consequently, a direction for
reinstatement together with back wages was made.”

The Management preferred an appeal by special leave under Article 136. Sri Khera
referred the leading case on the point in Shivanandan Sharma v. The Punjab National Bank
Ltd.'? and the subsequent decisions, which we may broadly describe as the beedi cases,13
There is no doubt that the proposition laid down in Shivanandan Sharma 1s unexceptional
law and the crucial test in most cases is as to who exercises control and supervision over
the workman. Lord Porter in the course of his speech in the judgment in Mersey Docks rfnd
Harbour Board v. Cogins and Griffith (Liverpool) Ltd.,'* expressed himself in words which
were relied upon by Sri Justice Sinha in Shivanandan Sharma.'s

The evidence adduced before the Tribunal, oral and documentary, lt.az-x.ds only to one
conclusion that the Bank made available a certain‘allowance tf’ facnhtgte the ’Area
Manager, Sri Sharma, privately to engage a dnvgr. Of course, the JEeP v_vhxc: h: “as.tc;
drive, its petrol and oil requirements and maintenance, all fell within the financia

ility of the Bank. So far as the driver was concerned, his salary was paid by Sri

pespoasib im by way of the allowance from

Sharma as his Cl‘llpOyE who drew the same grated toh : : r
th Bank ere is nothing on record to indicate that the control and direction of the drive
e 5 T

ted in the Bank. After all the evidence is clearly to the contrary. The Court reversing the
vested in 2 <

iver not to be workman.
pese e of the Food Corporation of India v. M/s. Food Corporfzhon of India,'®
Inithe Horine) ~ed a contractor for handling foodgrains at Siliguri Depot and the
where the F'C'¥. engaé, ewnh manner of handling work done by the contractor the labour
E.C.I. had nothing to. ] ayments made by him etc. the Supreme Court obse.rv'e.d that :‘he
force emPloye_d.by him, Pr::’" for being workman within the terms of the defmmor.\ ist f'at
essential condition of ::d Pgeo.do the work in that industry and there should be relationship
he should be employ! d him as between employer and employee f)r master and sen./ath.
between the employer fmm loyed there can be no question of his being a workmaj.'x \E:\am
Unlessa Persof; :;:::;: ,Jconmined in the Act. Where a contractor employed a workman
the definition 0

AIR19785C 481483 and 453
" AIR 19555C 404
AIR 1966 SC 370

: C 1
; %1‘;5550‘0“”"4"'
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In Ved Prakash G
upta v. Mfs, Deiton Cable India (P) Ltd."? where the appell
ellant was

A f o
Tom sery. e on th
dlSHUSSGd e ic t € ground that he used abusive la
i 2 Nguage and that entailed in the
empoye 0 “2, 0 H dnce n him, .he question was whether he was workman, Th
up e"le COU ’ﬂu “ f;:ubal.anhal duly of the appellant was only that of ;eéurxl;
A ory, it was neith i e , n
; pecl o e}, of the ry, er managerial nor su /1S0ry
: : y § penlsu n
he sense which these terms are understood in industrial law. The appellant cler::;:;e lll
a y falls

llhln the dtfinition of wor n
Y WO, kman in Secti S
) X 5 ion 2 (5) of the Act and the reference under Sectior

In S.K. Verma v, Mahesh ¢ 20 41,
Branch of LIC was dism]ig'dc;,;,:zzn}vla:]: VYdPPeIlanz @ Development Officer in Jullundhar
Government referred the d sl gement of LIC of India, New Delhi. The Central

o referred the dispute for adjudication to the Ind ibunz
Pl'ehmlnary T S ] 0 the Industrial Tribunal. On
g pment O-Ifl.cer was not a workman, the Supreme Court

, al Iere appears to be three preliminary objections which have become uite th
.faShIOX‘l to b'e raised by all employers, particularly public sector corporations w‘}wn:v :
md}zstnal dispute is referred to a tribunal for adjudication. One objection is ;i'nal therc::
no industry, a second that there is no industrial dispute and the third that th; woikman is
!10 worl_(man. It is a pity that when the Central Government in all solemnity, refers an
!ndus!rlal c_lisputc for adjudication, a public sector corporation which is an
instrumentality of State, instead of welcoming a decision by the tribunal on merits so as to
absolve itself of any charge of being the bad employer or of victimisation etc. should
attempt to evade decision on merits by raising such objections and never thereby satisfied,
carry the matter often times to the High Court and to the Supreme Court wasting };ublic time
and money. It is expected that public sector corporations to be model employer and model
litigants. They are not expected to attempt to avoid adjudication or to indulge in luxurious
litigation and drag workmen from Court to Court merely to vindicate not justice but some
rigid technical stands taken by them.

It was further observed that the words “any skilled or unskilled, manual, supervisory,
technical or clerical work” are not intended to limit or narrow the amplitude of the
definition of workman. On the other hand they indicate and emphasise the broad sweep of
the definition which is designed to cover all manner of persons employed in an industry,
irrespective of whether they are engaged in skilled work or unskilled work, manual work,
supervisory work, technical work or clerical work. Quite obviously the broad intention is
to take in the entire labour force and exclude the ‘managerial force’. That of course, is as it
should be. Taking into consideration terms and conditions of appointmen-t of development
officers in LIC it was held that he is to be the “friend, philosopher and guide” of the agents

sorking within his jurisdiction and no more. The development officer cannot by any

Worsene said to tbe engaged in any administrative or managerial work. He

tletcho imagination De
5 f g t b
saw meaning of section (s) of the Act
1sav (xkumnwﬂhmhe t; 2

b Co-operative Bank V. R.S. Bhatia,?! in his capacity as accountant the
the salary bills of the staff including himself. The Accountant is
bills of the staff even while performing the duties of a clerk.
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as a mere accountant. The respondent was

In Punja
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g mainly clerical duties.
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19. (19891 LLJ 546 (SC)-

29 SC.
0. (1983)11LLI4
il' AIR 197SSC1898.




t accountants whe
the Act.

<s have no control over

1$ control inasmuch as the

5 same in the banks by the

counts, registers and pass books,
nay direct. They are, therefore,

. There is clearly a relationship

' y:anauthority of the Supreme Court
‘held that persons who are
commission basis cannot be

k. The mode of selection and
loyees, even though the employees
work which Deposit Collectors do is
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at Bhawan Artists’ Association,” that
‘artist engaged in the production
te in a play can by no stretch of
not indulge in any manual, unskilled
may be skilled, it is not such a work

i{dﬁletlunds of work mentioned in the
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expression 'emPhyed i
ervi i )
have not been defined in the Aft. 180ry capacity’ or the expression ‘supervisory capacity’

In Lioyd: i

e wyh:l :::’:;‘IZ;WIDEUM.IL Panna Lal Gupta26 the Supreme Court held that the
SRt it ever i thp Oyee sa wo.rkma.n or not is mixed question of fact and law and
= e lhe quesuo.n raised is one of mixed fact and law, we should not
R e e concl‘uswn of the tribunal unless we are satisfied that the said
i mh estly or obviously erroneous. On the facts of this case it was held that,
; y use the clerks were doing the work of checking the accounts in audit

€partment, they cannot be held to be supervisors. It was also observed that the name or
designation given to the Post is not conclusive on the issue,

.In B.S.0.5. and D, Co. v, Management Staff Association,? it was held that the main part
of h:s duties as a foreman, he was responsible for the blending of the chemicals, the work of
packing, capping and filling was done by the labourers under his supervision. These duties
were of supervisory nature and that he was drawing a salary of more than Rs. 500 (the
then prescribed limit) per mensem, therefore he was not a workman.

In Mcleod and Co. v. Sixth Industrial Tribunal,? the learned judge observed that the

'words such as supervisory, managerial and administrative are advisedly loose

expressions with no rigid frontiers and too much subtlety should not be used in trying to
precisely define where supervision ends and management begins or administration starts.
For that would be theoretical and not practical. It has to be broadly interpreted from a
common sense point of view where tests will be simple both in theory and their application.
The learned judge further observed that a supervisor need not be a manager or an
administrator and a supervisor can be a workman so long as he did not exceed the
monetary limitation indicated in the section and a supervisor irrespective of his salary is
not a workman who has to discharge functions mainly of managerial nature by reasons of
the duties attached to his office or of the powers vested in him. It was further observed I:.hat
distribution of work may easily be the work of a manager oran adminf'sAlrator but checkmg
the work so distributed or keeping an eye over it isA certainly superxfxsnon. It is reiterated
that a manager or administrator’s work may easily include supervision but that does not
mmean that supervision is the only function of a manager or an administrator.
In National Engineering Industries Ltd. v. Shri Kishan Bhageria,®® where duties of an
r were mainly reporting and checking up on behalf of.the management and
g such work having no independent right or aut.honty to take decision, it
mal Auditor was a workman and not a supervisor.
i rson is working in a supervisory capacity, it is
5 wnﬂ::(::‘e:‘:tt?ezsek some persoklnrs‘gworking under him whose work
mere fact that a person is in-charge of a section would not n.xake
s no body else in the section whose work was to be sup.em'sed.
ssistance of a peon cannot be said to be working in a
giving training by chief analytical chemist to an
If could not become supervisory work.0
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was held that inte
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or administratiye capacity or a person employed
exceed - 1600 per month Or exercises functio
accepted principle that in order to

Ina supervisory capacity drawing wages
NS mainly of a managerial nature. It has to
come within the meaning of the expression
discharging any one of the types of works

sty not necessary to consider the further question whether he
comes within any of the classes of workmen excluded under the latter part of the section.
The question whether a person concern mes within the first part of the section
depends upon the nature of duties assigned to him and/or discharged by him. The duties of
the employee may be s_pelt out in the service rules or regulations or standing orders or the

At this juncture the Supreme Court considered several earlier decisions on the point. In
SK Maini v. Carona Sahu Co. Ltd3* the Supreme Court observed that it is not possible to lay
down any strait jacket formula which can decide the dispute as to the real nature of duties
and functions being performed by an employee in all cases. When an employee is employed
to do the types of work enumerated in the definition of workman under Sgction 2(5)f t_herg is
hardly any difficulty in treating him as a workman under the appropriate classification
but in the complexity of industrial or commercial organizations quite a large number of
employees are often required to do more than one kind of work. lg such cases , it beco\mes
necessary to determine under which classification the employee will fall for the purpose qf
deciding whether he comes within the definition of i workma_n or goes out of it. In this
connection reference was made to the decision of this Court in Burmah Sf;ell O:é ftorage
and Distribution Co. of India Lid. v. Burmah Shell Management Sfajf Association.® In All

ia Reserve Bank Employees Assn. v. Reserve Bank of India,* it has been held by this
e Rtbt”’:’;" ord “supervise” and its derivatives are not words of precise import and
Cou::;}l::ar: beZc?nerued igethe light of context. The determinative factor is the main duties of
mus X

not some works incidentally done.

theeTplone c‘?nfefﬂ = a“d i lier the Supreme Court in the present case (Sharad

AR T e declflc'le: E’a;x::trwaes cleenly in error in confirming the order of
i) obsgrved = the~ ;gb the State Government merely taking note of the
theltefect ot of e e P?:b; S}}:amd Kumar f.e. Area Sales Executive. From the
designation ot thg POS:‘C}}]\e re ezumerated duties which the appellant may be requi'red to
pppoinent Ly W:‘ ldatherefrom that he did not come within the first portion of
discharge it cannot st hould be decided by Industrial Tribunal or Labour Court on
Section 2(s). Such a m‘?r:ert; b(:uplaced before it by the parties. Thus the Supreme Court
(l]\]c bd;ijs 3:" t}:;;ﬁeg?r:ding the Government to refer the dispute to the Industrial
allow . adjudication.

urt for
Tnbunal/UboT\;f]‘) Mbhasvadkar v. Bombay Irom and Steel Labour Board and another,>”
In Hussan Mt

as engaged as an Inspector ixj the Iron and Steel Lal;our B;ar(:t. ?(};
where the appelllant wa os he raised a dispute which was referred to Labour .0: i
termination of o Szr::Court came to the conclusion that the Bom;i was ;1(;: a‘?lxlxl';l:suz
adjudicalior;“_‘l;;”‘:m was not employed in industry he could not fa
and since the d ®

followed.
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pointment. It is question of

vhere the appellant trade
ted to the Executive category
at when they were workmen and

tion since the decisions rendered in

1 e, underwent a change with the

o between the parties and which replaced

ent of Air India was always entitled to
subject to consensus arrived at between the
nts. In our view, once an employee is placed
d ceases to be governed by settlements
through the trade union concerned. It

oyees to wriggle out of the settlements

ation to the executive cadre, which, by

force on the employee so promoted by the -

men?—It has been observed that the term
1S appears to be derived, seems to be misfit in a
al sovereignty in which he has even a
the right to vote. What is meant by
e activities of the State, is more accurately
 functions although there are difficulties
ely now in fields of industry. Therefore,
te rules and constitutional provisions,
uld, strictly speaking be excluded from the sphere
tion. The public utility service which are carried
or corporations are treated by this Act itself within
 excludes the applicability of the general. It cannot be
ine the meaning of the term “industry’ in the context of and
s provided forin the Industrial Disputes Act only.42
Employee’s Association, Prabhadevi Telephone Exchange
-Association, representing five dismissed canteen
Ajit Kumar Barat, 2000 SCC (L&S) 321 ; State of Madras v. CP
V. State of Haryana, 1996 SCC (L&S) 751 relied on.

 Merchant, 2003 SCC (L&S) 840, Inderpreet Singh Kahlon

had joined service
:ﬁe Fourth l.’a.y Commission’s Recommendations,

e Wages, it is alleged, the services of five emp]
notice of giving any #
Therefore,

Since they were insisting upon p,a;'r;qent of
Oyees were terminated without giving any
h:ﬁ!@nclunent compensation as enjoined by Section 25-F of theg Act.
gl s reinstatement into service with full back wages and with continuity

: ::1(5, on U:; plh;r h;nd, contended that the employees working in the
. en’ within the definition of Section 2(s) of the Act nor is the
Ee:::nldézt an ‘industry unde:r_Seclion 2(j) they are treated as holding civil posts in the

al Government. The provisions of Chapter V-B of the Act are inapplicable to them.

Thgyl;:,lr?i :F;Oz the jud;menk of the Supreme Court in Sub-Divisional Inspector of Post v.
Ph,"* the tribunal had held departmental canteen is not an “industry”.
However on merits it has been held that termination of services of the five employees is bad
in law. Calling the decision in question, this special leave petition has been directly filed
under Article 136, contending that the ratio in Theyyam Joseph’s case is contrary to the
judgment of the Supreme Court in Bangalore Water Supply and Sewerage Board v. A.
Rajappa.®® The judgment, in T. Joseph's case therefore, is not correct in law. It is therefore
contended that the ratio of the Constitution Bench judgment of seven judges in Bangalore
Water Supply’s case applies to the facts herein. The judgment in T. Joseph's case was
rendered without reference to the former and hence the matter needs fresh examination.

The Supreme Court observed that this court is aware of the decision in Bangalore
Water Supply's case. Therein, the employees of the appellant Board were fined for
misconduct and the fine was recovered from them. They filed an application under Section
33-C (2) of the Act. The question was whether the Tribunal had jurisdiction under Section
33-C (2) of the Act? The High Court held it to be an industry and, therefore, the application

was maintainable.

The special excludes the applicability of the general. Certain public utility services
which are carried out by governmental agencies or corporations are treated by the Act
itself as within the sphere of industry. If express ml&'s under other enactments govern the
relationship between the State as an employer and its servants as employees, it may.:e
contended on the strength of such provisions that a particular set of employees are outside

the scope of the Industrial Disputes Act. o : v
me Court not only carefully considered thg prmcnplefr laid down in
Supply’s case but entire case law*® on the pomt con‘cludmgly remairked
clear that there have been two streams of thinking sm@taneously in the
tection to the employees of the Corporation.

The Supre!
Bangalore Water
that it is, therefore, '
process of development to give pro

012
. 1996SCC(L&S) 1
{5, (1979)35CR207: AIR I978C 516 1997)9 SCC 377; Physical Research Laboratory v.
45. (19 Corpn. v. United Labour Union, (1997) arch Labortory v
46. Air India Statutory SC’?: (L & S) 1057; Chief Conservator of Forests v. Jagannath Maruti osn e
KG. SM"'I'E 33)7 500; Delhi Transport Corpn. v. DTC Mazdoor éo;ég?i 1&9951) s0c f‘l;a;; sy,
996 SCC i Ltd. v. B.N. Ganguly, 1 29; i v.
émlml Inland antrrzf_ﬂ']tg:lﬂsg"c"zﬁ & S) 258; Managing Director UP Warehpusmg[ qurp?l.g\.h)hg
Khalid Mujib Srélcrﬂéﬂ(L"" §) 453; R.D. Shetty v. lnrtmnnm’ml (‘:;;3};0;1 séucﬂzwzr;fy Uur]n o:rs ‘ff'y ik
i Srip Kerala, ;
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ath, AIR 1963 5C 1:’;/’3, uNrnc?'}‘:'amployl’ﬁn AIR 1960 SC 675; State of Bombay v. Hospital
1080; Carp";\';{zclgggaéc 630: D.N. Banerji v. P.R. Mukherjee, AIR 1953 SC 58 etc.
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. Thus the special leave petition was
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Thus ;

of matterst::‘:::; “:ed inthe Act are to pe interpreted in
Kot indlide Betsite e(:\r 1an :;ebl\ct. Thus the term ‘workman’ as contained in the Act does
Provisions or in other ‘50515 itg . Bovernment who are governed by the constitutional
Aees 310and 311 of the Conttaion of . """ " 1Y Protection under

ion of India.

Teachers— ol
L 5—Whether workmen?—In Venkataraman v. Labour Court,®! after due

ilable the High Court of Kerala held that the nature of work
mparting of education which does not k
A : . partake of the nature of
‘wo;k ll!enhoned in Section 2 (s) of the Act, therefore the teachers engaged in the educational
Institutions whether professors, readers or lecturers are not workmen.

the context and for the purposes

In Miss A Sundarambal v. Govt. of Goa, Daman and Dieu and others,*2 it has been held
that educational institution is an industry in view of the decision in Bangalore Water
Supply and Sewerage Board v. A, Rajappa. In order to be a workman a person must be
employed in an industry for hire or reward in skilled or unskilled, manual, supervisory,
technical or clerical work and such person should not be a person falling under any of the
four exemption clauses. It has been further held that teachers employed by the educational
institutions whether the said institutions are imparting primary, secondary, graduate or
postgraduate education, cannot be called workmen. Imparting of education which is the
main function of teachers cannot be considered as skilled or unskilled, manual work or
supervisory work or technical work or clerical work. Imparting of education is in the
nature of a mission or a noble vocation. A teacher educates children, he moulds their
character, builds up their personality and makes them fit to become responsible citizens.
We agree with the reasons given by the High Court for taking the view that teachers cannot
be treated as workmen as defined under the Act. It is not possible to accept the suggestion
that having regard to the object of the Act all employees in an industry except those falling
under the four exceptions (i) to (iv) in Section 2 (s) of the Act shon_xld be treated as workmen.
The Supreme Court held that the High Court was right in holding lha.l_the appellant was

industry, in view of the definition of workman as
not a workman though the school was an industry,
it now stands. - : ; 3
Canteen Employees—Whether workmen of the industrial establishment where-
er the canteens are run as a welfare measure.
und The employees of the canteens are undoubtedly fhe workmen of the calnteens a:a th:; ]
i ip. However, some times the canteen employees pray
exist a master-servant relang?s:xp;m TR i empiyees.
their absorptions by dte GSL; 3 1;13 Staff Canteen Workers Union and others>® where three

LDy Overses C;;urt related to a common grievance of a group of 33 canteen
appeals before {he.supreme ; Bank Staff Canteen came for consideration. It was not
employees e he canteen the workers engaged have been thrown out of
disputed [iwith e cow® ‘# = 'Caduslrial dispute raised through the workers' Union.
employmentand this resulted inan in

- PR Ily managed by the bank though
|h ta Wi ha !h ta ( teen 1n uestion was rea y
sasninl, efthf: a:gee?\t was entrusted to the employees of the bank
o

e e e nised union of the bank, therefore, the canteen employees have to be
i by the recog -

Ly led!hg, employees of the bank and restored to wo

treated as lore Water Supply Case, AIR 1978 SC 548; University of Delhi v.

Banga
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n in Parimal Chandra Raha v. LIC of
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ce of any right in the Bank to

be said that the relationship of
S perso employedinﬁlethree

Sena,57 the claim of workmen of 2
consideration and while explaining LIC
se and Reserve Bank case it was held the
bose of the Factories Act, and not

not govern the rights of employess

, retirement benefits etc. which

tutes, rules, contracts or Wﬁd::

me Court in the present case (Il 'd““
e of tests to be applied for ﬁndmsinw

‘be confined to or con

Act, while discussing status of cantee®
book.

. standard, the first

reckoner for all
into any pigeonhole
of such relationship. It was held that the canteen
throughout for the staff and the Bank can always
Purpose and there is no justification to deny them

: €mpt to compartmentalj
to be insisted upon as proof se and peg them

semces have to be necessarily provided
utilise the services of the workers for the
of the hard-earned benefits of their service. Appeals were dismissed accordingly.

In State Bank of Indja v. sB] Canteen Employees’ Union,58 the Supreme Court held that
the employ_ees of the canteens which are Tun at various branches by the local
Implementation Committees as per the welfare scheme framed by State Bank of India would
not become employees of the Bank as the Bank is not having any statutory or contractual
obligation or obligation arising under the award to run such canteens,

Domestic Servants—Whether workmen?

It has been held by the Supreme Court in Som Vikar Apartment Owners’ Housing
Muaintenance Society Ltd.% that the rationale, which applies all along the line to small
professions like that of domestic servants would apply to those who are engaged bya
group of flatowners for rendering personal services even if that group is not amorphous
bat crystallised into an association or society. The employees of the society are therefore
not workmen within the meaning of Section 2(s) of the Act.

In fact the definition of word ‘workman” without causing the least violence to the
language used is susceptible of only one meaning that every person employed in an industry
irrespective of his status, temporary, permanent, or probationary would be a workman
unless the person concerned comes within the exemptions contained therein. %

The Supreme Court has ruled in Nirmal Singh v. State of Punjab and orlxers,f‘ that
where the Labour Commissioner declines to make a reference stating that employee isnota
workman, he has to record reasons why he comes to the conclusion that the employee is not
a workman within the meaning of Section 2(s) of the Act. :

In Anand Regional Coop. Oil Seedgrowers Union Lfd.. v: Sha'xlesh Kunu.zr Harslmdbl:;
Shah,%2 the Court considered the ingredients of the definition of v.vor.kman balnd ob§erv
that supervision contemplates direction and control. A person md:sp:ta Y ‘“f‘;’es ":‘

f isory work if he has power of control or supetvision in regar !'o recruitment,
:,uPErVI.&O Y g k involves exercise of tact and independence. Judging by the said
promotion, etc. t 9::;'0 ndent who was working as Assistant Executive in the Quality

¢ . Workmen, 1996 SCC (L&S) 691 relied on. MMR Khan
Re;&%ﬂﬂ'g%gg‘:p‘l’ained, Parimal Chandra Raha v. LIC of India, 1995 SCC

Water Supply and Sewerage Board v. A Rajappa, AIR 1978 SC 548-
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- v. Union of India, 1990
(L&S) 983 distinguished. :
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In
Whene:genimtant case, the work of respondent-
i €cessary to Prepare draft reply to mat
ODserved that respondent-] v,

1was to supervise the Court cases and
; ters that were pending in the Court. The
a5 not a workman under the [.D. Act. It was stated
emo_luments drawn by respondent were totally in his
designated as Legal Assistant in the Lit{galion
re, the reference before the Labour Court is not

It was held th i i
@ doly s:;;,:tedl:f::egzl;:; Sf;a;::d to appreciate that the award of the Labour
ed upon comp;:teiz;v;;t;:;t;?ies s Pf_zza“f’ner Whosi
i 3 2 na r10d on account o
thr;.:a;::l:uc::rr):o‘;ork. I; the Instant case on the perusal of the appogtf:ent letter it is clear
L tice under Section b-‘N needs to be given to Respondent-1. The High Court
ed to appreciate that the award itself had only granted reinstatement to Respondent-1
asa p}'ol?ahoner giving the petitioner the right to take a decision on confirmation Further
the mill itself has been shut down now and given the lapse of 22 years, it was impel:TrljssibIe
to reinstate Respondent-1 as a probationer.

In the result the appeal was allowed setting aside the award of the Labour Court and
the orders of the High Court. However, it was made clear that salary paid to the
respondent will not be recovered from the respondent.

In C. Gupia v. Glaxo-Smithkline Pharmaceutical Ltd.% where the company appointed
to the appellant as Industrial Relations Executive. The letter of appointment mentioned that
the appellant would be a member of the Management Staff in Grade II-A. The appellant
joined the services of the company. Later the appellant's services were terminated on the
ground that the services were no longer required.

Ultimately, the claim of the appellant was allowed by the Labour Court and he was
directed to be reinstated in service with continuity of service. The award was challenged
by both the parties by filing writ petitions. It was submitted that the petitioner must be said
to be employed to do technical work within the meaning of Part I of Section 2-(5) as he was
a qualified legal person and his duty was to advise thfe company Whlch req:nred
knowledge of law. The Act was amended in 1984 delinking th.e wc:rds skilled" and
“"unskilled” from the word "manual” and by adding the word "operational”.

Ultimately the matter was brought before the Supreme Court for decision challenging

the order and the judgment of the High Court of Bombay.

Supreme Court observed that the Amendment would touch upon their_ substantive
L ouprs rovision to the effect that it is retrospective or such

: is a clear :
et Uk i pnecessnry implication, it must be held to be prospective.

retrospectivity can be'lmph;d[:z[ affect, The Court pointed out that entirely new cat.egor}'

There is no such prov:jsl'?“ operational work was introduced for the first time in t.he

of persons who are o:jn.g'skl:"u d' and ‘'unskilled' were made independent categories

definition and the “{or - |'. The said amendment was brought into force on 21.8.1984.
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-clrcumstances iy T; workman is a matter that relates primilarly to facts and
Interpretation of the Standing O
deciding the aforesajq issue is the
and responsibilities vested in him

In view of the above di ion i

SCUSSIon it may be observed that in order to i the st

workman to a person the fol!owmg requirements must be fulfilled :— B i

(1) The person must be employed to do work in any industry.

(2) He m.ust be employed to do any skilled or unskilled, manual, supervisory,
technical, operational or clerical work.

(3) The person in question must be employed for hire or reward.

(4) If the person does some supervisory work he must not be drawing wages
exceeding ®[ten thousand rupees] per month.

e of the High Court
dismissed accordingly. 2 R

There must be relationship of employer and employee or master and servant.

The establishment where he is employed must be an inaustry within the
meaning of Section 2(j) of the Act.

There must be contract of service. However the terms of employment may be
expressed or implied.

The term ‘workman’ as contained in the Act includes an apprentice and for
purposes of any proceedings under Industrial Disputes Act in relation to an
industrial dispute, includes any such person who has been dismissed,
discharged or retrenched in connection with, or as a consequence of, that
dispute or whose dismissal, discharge or retrenchment has led to that dispute.

(9) Hemust not be expressly excluded by the terms of definition or must not fall
in the excluded categories.
If the above conditions are fulfilled a person may be said to be workman within the

measning of Section 2 (s).
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The Supreme Lt:l:;:;ispme has ceased to exist. It is, of course true that belatedly Athe
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dispute was mxiefi b:;y 50% of the back wages all throughout from the date of termination
full back wages but 0 |
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i » it oughl to have been rejected on that
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The Supreme Court held th

become final binds the parties.

questioning the very validity

quantum of punishment. Merely

Act came into force on 1.11.1988, it was not open to the respondent to approach the Labour
Court for raising an industrial dispute. Thus viewed from any angle, the appeals are
entitled to succeed.

It has been observed by the Supreme Court in U.P. State Road Transport Corporation v.
Ram Singh and another)? that the Court has in several decisions held that while delay
cannot by itself be sufficient reason to reject an industrial dispute, nevertheless the delay
cannot be unreasonable. The Court ruled in the present case the delay of 13 years is
unreasonable. The last representation was made in 1983 and the industrial dispute was
admittedly raised in 1986. The lack of diligence on the part of the respondent is apparent.
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